This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


WRVA 


itized  by 


GoogI( 


Digitized  by 


GoogI( 


Digitized  by 


GoogI( 


THE 

NEW   YORK 

CRIMINAL  REPORTS 

KEFOBTS  OF  CASES  DECIDED 

IN  ALL  COURTS  OF  THE  STATE  OF  NEW  YORK. 

T06KTHBB  WITH 

LEADING     CASES     FROM    OTHER    JURISDICTIONS,     INVOLVING 
QUESTIONS    OF   LAW   AND   PRACTICE,    WITH 
NOTES    AND    REFERENCES. 

CFTATtliES   H.    MITT.S 

O  OF  TUE  ALBANY  BAB. 


VOL.  XVII. 


t^w 


n 


ALBANY,    N.   T.: 

W.  C.  LITTLE  ft  CO.,  Law  Fubushebs, 

1904. 


Digitized  by 


GoogI( 


Copyright,  1904. 
By  W.  C.  little  &  (X). 


Plated  and  Printed  by 

WILLIAM    BOYD 

Albany,  N.  Y. 


Digitized  by 


GoogI( 


TABLE  OF  CASES 


REPORTED  IN  THIS  VOLUME. 


PAGE. 

Adams,  People  v 443,  558 

Bahr  v.  People 17 

Burke  v.  People 28 

Conklin,  People  t 414 

Corbalis,  People  v 469 

Crane,  People  ex  rel.  Mnrphy 
V. 288 

De  Bragga,  People  ex  rel.  Olif- 

ton 12 

Di  Medicis,  People  y 163 

Doody,  People  v 69 

Doty,  People  v 366 

Egnor,  People  v 388 

Elliott,  People  v 30 

BnniB,  People  v 628 

Fallon,  People  ex  rel.  Tully  v.    10 

Filkin,  People  v 348 

Pillipelli,  People  v 242 

Finucan,  People  v 254 

Flanagan,  People  y 300 

Foody,  People  v 8 

Gallagher,  People  y 18 

Gamiari,  People  v 490 

Glen,  People  y 225 

Haischer,  People  y 287 

Hyatt,  People  ex  rel.  Gorkran  y.    79 

Kent,  People  y 461 


PAOB. 

Lavin,  People  ex  rel.  Lacma . . .  378 

McCue,  People  y 534 

Marks,  People  v 279 

Martin,  People  y 401 

Matter  of  Waldheimer  381 

Matter  of  Sayles 234 

JSiayer,    People    ex    rel.    Flem- 
ing y , 476 

Mayer,  People  ex  rel.  Gaifney  v.  479 

MilU,  People  y 461 

Miller,   People   y 263 

Montgomery,  People  v 503 

O'Farrell,  People  y 409 

People  y.  Adams 443,  558 

People  V.  Bahr 17 

People  V.  Burke 28 

People  V.  Conklin 414 

People  V.  Corbalis 469 

People  ex  rel.  Murphy  y,  Grane.  238 
People   ex    rel.    Glifton  y.    De 

Bragga 30 

People  V.  Di  Medicis 163 

People  V.  Doody 69 

People  V.  Doty  366 

People  V.  Egnor 388 

People  V.  Elliott 69 

People  y.  Bnnis  628 

People  ex  rel.  Tully  y.  Fallon. .     10 

People  y.  Fllkin 348 

People  V.  Fillipelli 242 

People  V.  Finucan 264 

People  V.  Flanagan 300 


Digitized  by 


GoogI( 


IV 


TABLE  OF  GASES  BEPOBTED. 


PAGE. 

People  V.  Foody  8 

People  ex  rel.  Abrams  y.  Fox. .   143 

People  y.  Gallagher 14 

People  V.  Gamiari 490 

People  V.  Glen  226 

People  V.  Glennon 213 

People  V.  Haischer 287 

People  y.  Hochatun 117 

People  ex  rel.  Gorkran  y.  Hyatt.    30 

People  y.  Kent  461 

People  ex  rel.  Lacma  v.  Lrayln.  378 

People  y.  Max  Lichtman 177 

People  y.  Augustus  Lomis  ....   131 

People  y.  McCue 534 

People  ex  rel.   Jacobs  y.  Mc- 

Gin 173 

People  y.  Marks 279 

People  y.  Martin  and  Velthu- 

sen 160 

People  y.  Martin  401 

People     ex     rel.     Fleming     y. 

Mayer 475 

People     ex     rel.     Gaffrey     v. 

Mayer  .  .  479 

People  y.  Miller 263 

People  y.  Mills 466 

People  y.  Montgomery 503 

People  ex  rel.  Sanflllipo  y.  N. 

Y.  Catholic  Protectory 113 

People    ex    rel.     Lewisohn    y. 

O'Brien  as  Sheriff 166 

People  y.  OTarrell   409 

People  y.  Romano  385 

People  y.  Scannell 279 

People  y.  Shannon 532 

People  y.  Slauson   427 

People  y.  Smith 39 

People  y.  Stedeker 127,  326 

People  y.  Stein 262 

People  V.  Sulliyan 180 

People  y.  Summers 321 

People  y.  Swasey 138 

People  y.  Thomas  . . .  .\ 838 

I'eople  y.  Tobin 517 


PAGE. 

People  ex  rel.  Smith  y.  Van  De 

Carr    455 

People  y.  Van  Fradenburg 268 

People  V.  Van  Wormer 359 

People  y.  Wallace 432 

People  y.  Walker  318,  436 

People  y.  Weisenberger 1 

People  y.  Weayer 291 

People  y.  White 538 

People  ex  rel.  Lewisohn  y. 

Wyatt 166 

People  y.  Wheeler 205 

People  y.  Young 268 

Orange  Road  Co.,  People  y 14 

Romano,  People  y 286 

Sayles,  Matter  of 234 

Scannell,  People  y 279 

Shannon,  People  y 532 

Slauson,  People  y 427 

Smith,  People  V 39 

Stedeker,  People  y 326 

Stein,  People  v 262 

Summers,  People  y 321 

Tobin,  People  y 617 

Thomas,  People  y 338 

Van  De  Carr,  People  ex  rel. 

Smith  y 455 

Van  Fradenburgh,  People  y 268 

Van  Wormer,  People  y 369 

Waldheimer,  Matter  of 381 

Walker,  People  y 436 

Walker,  People  v 318 

Wallace,  People  y 432 

Weayer,  People  y 291 

Weisenberger,  People  v, 1 

White,  People  y 638 

Young,  People  y 258 


Digitized  by 


GoogI( 


TABLE  OF  CASES 


CITED  IN  THIS  VOLUME. 


PAGE. 

Abbott  V.   People,   75   N.   Y. 

(502 254 

Adams  v.  People,  47  111.  76. .  248 
Adams  v.  People,  1  N.  Y.  173.  87 
Archibald  Orlm.  Prac,  93 183 

Balbo  V.  People,  80  N.  Y.  484.  556 
Bank  of  Augusta  v.  Earle,  13 

Peters,  519 406 

Bank  of  Chenango,  26  N.  Y. 

467 567 

Barth  v.   Backus,  140  N.  Y. 

230 406 

Beals  V.  Guernsey,  8  Jojins. 

446 36 

Benson  v.  United  States 363 

Blodgett  V.  Race,  18  Hun,  132.  168 
Board  of  Commrs  of  Excise, 

103  N.  Y.  143 567 

.Bonati  V.  Welsh,  24  N.  Y.  157.  406 
Bork  V.  People,  91  N.  Y.  5. . . .  474 
Boyd  V.  United  States,  116  U. 

S.  616 564 

Boyd  V.  United  States,  116  N. 

Y.  616 451 

Brauer  v.  City  of  New  York, 

74  App.  Div.  212 141 

Brotherton  v.  People,  75  N.  Y. 

159,  162 397 

Brotherton  v.  People,  75  N.  Y. 

159 524 


PAGE. 

Brown  y.  Commonwealth,  73 
Pa.  St.  351 35 

Brown  v.  New  Jersey,  175  U. 
S.  174 171 

Bryant  v.  United  States,  167 
U.  S.  104 109 

Buel  V.  People,  78  N.  Y.  492. .  183 

Campbell  v.  Commonwealth, 

84  Pa.  St.  187 555 

Canter  v.  People,  1  Abb.  Ct. 

App.  Dec.  305 51 

Cantwell  v.  Color,  104  N.  Y. 

St.  Rep.  755 165 

Chase  v.  N.  Y.   Cent.  R.   R. 

Co.,  26  N.  Y.  523 487 

Chartang  v.  State,  83  Ala.  29.  454 
Christian    Union    v.    Younet, 

101  U.  S.  252 405,  406 

Cole  V.  Fail  Brook  Coal  Co., 

159  N.  Y.  59 63 

Coleman  v.  People,  55  N.  Y. 

81 368 

Commonwealth   v,    Brady,    5 

Gray,  78 75 

Commonwealth    v.    Dana,    2 

Met.  329 563 

Commonwealth  v.  Grant,  116 

Mass.  17 75 

Commonwealth    v.    Howe,    9 

Gray,  110 463 


Digitized  by 


GoogI( 


VI 


TABLE  OF   CASES    CITED. 


PAGB. 

Commonwealth  v.  Harrington, 

3  Pick.  26 107 

Commonwealth  v.   Intoxicat- 
ing Liquors,  4  Allen,  593. .  563 
Commonwealth  v.  Jacobs,  91 

Mass.  274 198 

Commonwealth  v.  Grant,  116 

Mass.  17 75 

Commonwealth  v.   Knapp,   9 

Pick.  496 555 

Commonwealtli     v.     Lottery 

Tickets,  5  Cush 563 

Commonwealth     v.      McCor- 

mick,  130  Mass.  61 

Commonwealth  v.  McDonald, 

59  Mass.  365 198 

Commonwealth  v.  McDonald, 

5  Cushing,  365  189 

Commonwealth   v.    Richards, 

35  Mass.  434 35 

Commonwealth  v.  Ryan,  157 

Mass.  403 563 

Commonwealth  v.   Smith,  11 

Allen,  243 160 

Commonwealth  v.  Taylor,  132 

Mass.  261  563 

Commonwealth    v.    Tibbetts, 

157  Mass.  519   454,  562 

Commonwealth     v.     Tucker- 
man,  10  Gray,  173 555 

Commonwealth  v.  Welsh,  110 

Mass.  359  563 

Commonwealth     v.     Walker, 

108  Mass.  309 254 

Cook,  Matter  of,  49  Fed.  Rep. 

823 86 

Cook  V.  Hart,  146  U.  S.  183.  82,  86 
Copperman  v.  People,  56  N.Y. 

^91 368 

Counselman  v.  Hitchcock,  142 

U.  S.  547   171 

Cowen  V.  Hill's  Notes  Phill. 

Ev.,  vol.  1,  p.  571 37 


PAGE. 

Cowell  V.  Springs  Co.,  100  U. 

S.  55 405 

Cox  V.  People,  80  N.  Y.  500. .  197 
Cox     V.     People,     80    N.    Y. 

312 204,  555 

Crary  v.  Sprague,  12  Wend. 

41 36 

Cross  V.  U.  S.  Trust  Co.,  131 

N.  Y.  330 406 

Dalrymple  v.  Williams,  63  N. 

Y.  363   .25 

Debevoise  v.  N.  Y.,  L.  B.  & 

W.  R.  R.  Co.,  98  N.  Y.  377. .  406 
Devoe   v.    Commonwealth,    3 

Mete.  316,  327 254 

Duncan  v.  State,  88  Ala.  31. .  509 

Eggleri  v.   People,   56  N.   Y. 

643 501 

Elghmy  v.  People,  79  N.  Y. 

546 68 

Ex  parte  Smith,  3  McLean, 

121 85 

Fitzgerald  v.  People,  37  N.  Y. 

413 197 

Foster  v.  People,  3  Hun,  6,  63 

N.  Y.  619 1 ...  136 

Furst  V,  Second  Ave.   R.  R. 

Co.,  72  N.  Y.  542 66 

Gall  V.  Gall,  114  N.  Y.  109. ..  63 
Gindrat  v.  People,  138  111.  103.  454 
Goillotel  V.  Mayor,  87  N.  Y. 

441 238 

Greater   New   York    Charter, 

§  1533 488 

Greene  v.  White,  37  N.  Y.  405.  68 
Greenfield  v.  People,  85  N.  Y. 

75,  82 53 

Greenfield  v.  People,  85  N.  Y. 

75 68 


Digitized  by 


GoogI( 


TABLE  OF  GASES    CITED. 


Vll 


PAGE. 
Guenther  v.  People,  24  N.  Y. 
100 211 

Han  V.  State,  16  Neb.  601. .. .     36 

Hall  y.  St^te,  40  Ala.  31 500 

Hartman  y.  Arellne,  63  Ind. 

344 86 

Hlbier  y.  State,  43  Texas,  197.  86 
Holmes  y.  Moffat,  20  N.  Y. 

159 63 

Hope  y.  People,  83  N.  Y.  423..  233 
Howarth  y.  Angle,  162  N.  Y. 

179 406 

Hughes'  Crim.  Law,  §  3155. .  430 
Hurtado  y.  California,  110  U. 

S.  516 172 

lyes  y.  Ellis,  169  N.  Y.  85, 90..     64 

Jackson  y.  Bailey,   2  Johns. 

17 36 

Jackson,  Matter  of,  2  Flippin, 

183 86 

Jefferds  y.  People,  6  Park.  Or. 

522 463 

Jefferson  y.  People,  101  N.  Y. 

19 836 

Johnson  y.  State,  94  Ala.  36. .  509 
Jones  y.   Leonard,   50  Iowa, 

106 85 

Kane  y.  People,  8  Wend.  203.  183 
Keefe  y.  People,  40  N.  Y.  348.  197 
Kelley  y.   People,   55   N.   Y. 

5fi5 57 

Kennedy  y.  People,  39  N.  Y. 

245 66 

Kennedy  v.  People,  39  N.  Y. 

245 197 

Kenyon  y.   People,  26  N.  Y. 

203 411 

Kerr  v.  Illinois,  119  U.  S.  436.  82 
King  y.  Higgins,  2  East.  5. . .  408 


PAGE. 

King  y.  Missouri,  107  U.  S. 

221 211 

King  V.  N.  Y.  0.  &  H.  K.  K.  K. 

Co.,  45  App.  Dlv.  378 320 

La  Beau  y.  People,  34  N.  Y. 

222 501 

Lamergan  y.  People,  39  N.  Y. 

39 57 

Lascelles  v.  Georgia,  148  N. 

Y.  537 83 

Leonard  y.  Columbia  Steam 

Nav.  Co.,  84  N.  Y.  48 406 

Lindsay  y.  People,  63  N.  Y. 

153 364 

Mackesey  y.  People,  6  Park. 

Cr.  Rep.  114 198 

McDermott  y.  People,  5  Park. 

Cr.  Rep.  104  198 

Mahon  y.  Justice,  127  U.  S. 

700 83 

Matter    of    Clark,    9    Wend. 

212 109 

Matter  of  Allison  y.  Welde, 

172  N.  Y.  421 419 

Matter  of  Bredenstein,  Daily 

Reg.,  Mar.  26,  1886 176 

Matter  of  Guden,  171  N.  Y. 

529 90 

Matter  of  Kemmler,  136  U.  S. 

448 172 

Matter    of   Kenny,    23    Misc. 

Rep.  9 145 

Matter  of  Mitchell,  4  N.   Y. 

Crim.  59S 86 

Matter  of  Mohr,  73  Ala.  503. .  86 
Martin  v.  N.  Y.,  N.  H.  &  H.  R. 

R.  Co.,  103  N.  Y.  626 67 

Matter  of  Voorhees,  3  Vroom. 

141 86 

Matter  of  Waite,  99  N.  Y.  433.  406 


Digitized  by 


GoogI( 


Vlll 


TABLE  OF   CASES    CITED. 


PAGE. 

Maxwell  v.   Dow,   176  U.   S. 

581 172 

Mayer  v.  People,  80  N.  Y.  364, 

373 7 

Meech  v.  Stoner,  19  N.  Y.  26. .  329 
Messner  v.  People,  45  N.  Y.  1.  55 
Melvln   V.   Whiting,   7  Peck. 

79 ._.,     35 

Miles   V.   0*Hara,   4   Binney, 

111 35 

Mlssonrl  v.  Lewis,  101  U.  S. 

31 172 

Mulligan  V.  People,  5  Park. 

Cr.  Rep.  105  204 

Murphy  v.  People,  63  N.  Y. 

590 556 

Murray  v.  N.  Y.  Life,  96  N. 

Y.  614 182 

O'Brien  v.  Commonwealth,  6 

Bush.  (Ky.)  563 37 

O'Brien  v.  Commonwealth,  89 

Ky.   354    509 

Omelas   v.    Rinz,    161   U.    S. 

502 109 

Omelas   v.    Rinz,    161   U.    S. 

502 94 

Parsons  v.  Lyman,  20  N.  Y. 

103 406 

Paul  V.  Virginia,  8  Wall.  168.  406 
People  V.  Barringer,  76  Hun, 

330 441 

People  V.  Barrett  &  Ward,  1 

Johns.  66 51 

People  V.  Benham,  160  N.  Y. 

402 509 

People   V.   Bodlne,    1    Denio, 

281,  311 55 

People  V.  Briggs,  60  How.  17.  230 
People  V.  Bodlne,  1  Den.  281.  429 
People  V.  Brown,  130  Cal.  591.  509 
People  V.   Buckner,  8  N.  Y. 

Crlm.  Rep.  217 229 


PAGE. 

People  y.  Buddenseick,  108  N. 

Y.  487  . 329 

People   V.   Buffalo   Fish   Co., 

164  N.  Y.  93 566 

People  V.  Bush,  4  Hill,  133. .  189 
People  V.  Buchanan,  145  N.  Y. 

1 509 

People  V.  Cannon,  139  N.  Y. 

32 566 

People  V.  Casborus,  13  Johns. 

351 52 

People  V.  Cassldy,  133  N.  Y. 

612 466,  557 

People  V.  Cignarele,  110  N.  Y. 

23 51,  52,  210 

People    V.    Clarke,    8    N.    Y. 

Crim.  Rep.  169 229 

People   V.   Conroy,   97  N.   Y. 

62 197,  553 

People   V.    Corbalis,   86  App. 

Dlv.  531 533 

People  V.  Constantino,  153  N. 

Y.  24,  35 197,  317 

People  V.  Courtney,  94  N.  Y. 

490 75 

People  V.  Corey,  148  N.  Y. 

476,  494 68 

People  V.  Oullen,  23  N.  Y.  St. 

Rep.  559 

People  V.  Davis,  56  N.  Y.  95. .  67 
People  V.  Davis,  56  N.  Y.  95. .  474 
People  V.  Deacons,  109  N.  Y. 

374 555 

People  V.  Deacons,  109  N.  Y. 

874 463 

People  V.  De  Garmo,  73  App. 

Dlv.  46 207 

People  v.  Dowling,  84  N.  Y. 

486 872 

People  V.   Donnelly,  2  Park. 

Crim.  Rep.  182 364 

People  V.  DrlscoU,  107  N.  Y. 

414,  424   67 

People  V.  Duse,  108  N.  Y.  656.  501 


Digitized  by 


GoogI( 


TABLE  OF  CASES    CITED. 


IX 


PAGE. 

People  V.  Dunn,  157  N.  Y.  528.  419 
People  V.  Dumar.  106  N.  Y. 

502 471 

People  V.  Durkln,  5  Park.  243.  253 
People.  V.  Elliott,   106  N.  Y. 

288 6,  289 

People  V.  Emerson,  25  N.  Y. 

St.  Rep.  466 107 

People  V.  Eyerhardt,  104  N.  Y. 

591 258,  412 

People  V.  Fenaro,  161  N.  Y. 

365 552 

People  V.  Fielding,  58  N.  Y. 

542 73 

People   V.  Finncan,   80  App. 

DIv.  407 538 

People  y.  Flanigan,  42  App. 

Dfy.  318 387 

People  y.  Fuller,  35  Misc.  Rep. 

189 164 

People  V.  Gardner,  144  N.  Y. 

119 365,  454 

People  y.   Giblln,   115  N.   Y. 

196 817 

People  y.  Goodwin,  18  Johns. 

187 51 

People   y.   Green,   13   Wend. 

57 52 

People  y,  Greenwall,  108  N. 

Y.  296 68 

People  y.  Grossman,  168  N.  Y. 

47 7,  368 

People   y.   Hackett,   82   App. 

Dlv.  441    

People  y.  Hall,  169  N.  Y.  184, 

198 317,  419 

People  y.  Harris,  123  N.  Y. 

70 474 

People  y.   Harris,   136  N.  Y. 

423 509 

People  y.  Harfnng,  17  How 

Pr.  87,  4  Park.  Crlm.  Rep. 

315 25 


PAGE. 

People  y.  Haynor,  149  N.  Y. 

195 128 

People  y.  Helmer,  154  N.  Y. 

596 68 

People  y.  Helmer,  154  N.  Y. 

596,  600 471 

People     y.     Hendrickson,     8 

How.  Pr.  4(^ 509 

People   y.    Herlihy,    66   App. 

Dlv.  534 287,  471 

People  y.  Hicks,  15  Barb.  154.  168 
People  y.  Hock,  150  N.  Y.  291.  394 
People  y.  Howe,  2  T.  &  C. 

383 346 

People   y.   Hulbut,  4   Denlo, 

133 233 

People  y.  Jackson.  Ill  N.  Y. 

362 107 

People  y.  Jaehne,  103  N.  Y. 

182 555 

People  y.  Johnson,  110  N.  Y. 

134 21,  183,  312, 

People  y.  Kane,  43  App.  Diy. 

472 474 

People  y.  Kearney,  110  N.  Y. 

188 142,  411 

People  y.  Kerns,  7  App.  Dly. 

535 538 

People  y.  Kliflfel,   160  N.  Y, 

371 287,  471 

People  y.  Koemer,  154  N.  Y. 

355 57 

People  V.  Koerner,  154  N.  Y. 

355,  376 68 

People  y.  Lamb,  2  Keyes,  360.  501 
People  V.  Larnbia,  140  N.  Y. 

87 23 

People  y.   Lawton,  56  Barb. 

126 190,  198 

People  y.  Ledwon,  153  N.  Y. 

10 207 

People  y.  Leroy,  72  App.  Dly. 

55 13,  128 


Digitized  by 


GoogI( 


TABLE  OF   CASES    CITED. 


PAGE. 

People  V.  MaJorie,  91  N.  T. 

212 552 

People  V.  Mann,  75  N.  Y.  486.  356 
People  V.  Mayhew,  150  N.  Y. 

346 6,  442 

People  V.  McCann,  16  N.  Y. 

58,  66 ; 397 

People  V.   McCallam,   108  N. 

Y.  588 463 

People  V.  McClure,  148  N.  Y. 

95 7,  371 

People  V.  McDonald,  159  N.  Y. 

314 207 

People  V.  McElvaine,  125. N. 

Y.  596 523 

People  V.  McQnade,  110  N.  Y. 

300 266 

People  V.   Meyer,   162  N.  Y. 

357 183,  197 

People  V.   Miller,   169  N.   Y. 

339 441 

People  y.  Molinenx,  27  Misc. 

60 9 

People  V.  Molineuz,  27  Misc. 

Rep.  79 229' 

People  V.  Mollneux,  168  N.  Y. 

293 75,  386 

People  V.  Molineuz,  168  N.  Y. 

264 75 

People    V.    Montgomery,     36 

Misc.  Rep.  328 229 

People  V.  Moore,  65  How.  Pr. 

177 229 

People  V.  Moran,  123  N.  Y. 

254 189,  198,  204 

People  V.  Most,  171  ^.  Y.  423.  436 
People  V.  Neufeld,  165  N.  Y. 

43.  47 53 

People   V.    Newman,    6   Hill, 

295 36 

People  V.   Nlleman,   8  N.  Y. 

300 509 

People  V.  Nino,  149  N.  Y..  317.  395 


PAQS. 

People  V.  O'Connor,  51  Misc. 

Rep.  668 229 

People  V.  O'Connell,  60  Hun, 

109 191 

People  V.  O'SulUvan,  104  N. 

Y.  481 142 

People  V.  Ogle,  4  N.  Y.Crlm. 

Rep.  349,  104  N.  Y.  511. . . .  6 
People  V.   0*Neil,   109  N.  Y. 

251 413 

People  V.  Osmond,  138  N.  Y. 

80 197 

People  V.  O'Siniivan,  104  N. 

Y.  481 411 

People  V.  Page,  162  N.  Y. 

272 142,  274 

People  V.  Pallister,  138  N.  Y. 

601 526 

People  V.  Palmer,  109  N.  Y. 

413 209 

People  V.  Penhollow,  42  Hun, 

103 34 

People  V.  Petrea,    92    N.    Y. 

128,  143 419 

People  V.  Phelps,  61  Hun,  115.  204 
People  V.  Pickens,  153  N.  Y. 

576 471 

People   V.    Plath,   100   N.   Y. 

590 288 

People  V.  Prior,  164  N.  Y.  459.  63 
People    V.    Ranurez,    56    Cal. 

533 464 

People  V.  Ray,  36  App.  Div. 

389 3 

People   V.    Reagle,    60   Barb. 

527,  544 51 

People  V.   Rector,   19  Wend. 

569,  574 55 

People  V.  Restenblatt,  1  Abb. 

268 230 

People  V.  Rice,  159  N.  Y.  400.  393 
People    V.    Rivello,    39    App. 

Div.  454 e 


Digitized  by 


GoogI( 


TABLS  OF  CASES    CITED. 


XI 


PAGE. 

People  T.  RobertsoD,  3  Whel- 

er's  Crim.  Caa,  183 75 

People  V.  Rugg,  »8  N.  Y.  537.  183 
People  V.  Sandman,  79  App. 

Dlv.  24 -. ...  476 

People  V.  Satterlee,  15  Hun, 

167 364 

People  V.  Scannell,  37  Misc. 

Rep.  345 229 

People  V.  Schooley,  149  N.  Y. 

99 3,    63 

People  V.  Scott,  153  N.  Y.  40.  509 
People  V.   Sharp,   107  N.   Y. 

427 171 

People  V.  Shaw,  63  N.  Y.  36. .  68 
People  V.  Shea,  16  Misc.  Rep. 

Ill 119 

People   V.    Shields,   34   Misc. 

Rep.  256 211 

People  V.  Smith,  104  N.  Y.  494  465 
People  V.  Smith,  5  N.  Y.  Supp. 

22 474 

People  V.  Spiegel,  143  N.  Y. 

107 666 

People  V.  Spolasco,  15  N.  Y. 

Crim 116 

People  V.  Stedeker,  175  N.  Y. 

61 473 

People  T.  Stedeker,  175  N.  Y. 

57 533 

People  V.  Stevens,  109  N.  Y. 

159 298 

People  V.  Stiles,  75  Cal.  570. .  204 
People  V.  Stocking,  50  Barb. 

573 107 

People  V.  Stout,  4  Park.  Orlm. 

Cas.  71 509 

People  V.  Straight,  148  N.  Y. 

570 512 

People   V.   Strait,   154  N.   Y. 

165 68 

People  V.  Sullivan,  173  N.  Y. 

122 312.  317 


PAO£. 

People  V.  Terwiillger,  74  Hun, 

310 289 

People  V.  Thomas,    32    Misc. 

Rep.  170 229 

People  V.  Tuczkewitz,  149  N. 

Y.  240,  253 7 

People  V.  Van  Wormer,  175  N. 

y.  188 454,  563 

People  V.  Van  Zile,  143  N.  Y. 

368 187 

People  V.  Vaughan,  19  Misc. 

Rep.  298 229 

People  V.    Warren,   77   Hun, 

120 15 

People  V.   Webster,  59  Hun, 

308 211 

People  V.  Weldon,  111  N.  Y. 

569 135 

People  V.  Weldon,  111  N.  Y. 

569 446 

People  V.  Wennerholm,  166  N. 

Y.  567 53 

People  V.  Wentz,  37  N.  Y.  303.  555 
People    V.    West,    106    N.    Y. 

293 446 

People   V.    West,    106    N.    Y. 

293 471 

People    V.    White,    22   Wend. 

176 197 

People  V.  Wicks,  11  App.  Dlv. 

539 474 

People  V.  Willett,  102  N.  Y. 

254 197 

People  V.  Willett,  92  N.  Y.  29.  57 
People  V.  Willett,  102  N.   Y. 

251 183 

People  V.  Williams,  35  Hun, 

516 33 

People  V.  Williams,  149  N.  Y. 

1 446 

People  V.  Willis,  23  Misc.  Rep. 

568 229 


Digitized  by 


GoogI( 


Xll 


TABLE  OF   CASES    CITED. 


PAGE. 

People  V.  Willis,  158  N.  Y. 
392,  396 471 

People  V.  WUmarth,  156  N.  Y. 
566,  569 265 

People  V.  Wilson,  145  N.  Y. 
628 202 

People  V.  Wilson,  151  N.  Y. 
403 210 

People  y.  Winant,  24  Misc. 
Rep.  361 229 

People  V.  Wood,  126  N.  Y. 
249 68 

People  ex  rel.  Gilbert  v.  Laid- 
law,  102  N.  Y.  588 29 

People  ex  rel.  Howes  v. 
Grady,  66  Hun,  465,  114  N. 
Y.  686  

People  ex  rel.  Hackley  v.  Kel- 
ly, 24  N.  Y.  74  170 

People  ex  rel.  Jourdan  v.  Don- 
ohue,  84  N.  Y.  438 93 

People  ex  rel.  Jourdan  v.  Don- 
ohue,  84  N.  Y.  438 108 

People  ex  rel.  Kenny  v.  Crea- 
mer, 30  App.  Dlv.  624 145 

People  ex  rel.  Kingsley  v. 
Pratt,  22  Hun,  300 125 

People  ex  rel.  Kuhn  v. 'P.  E. 
House  of  Mercy,  133  N.  Y. 
207  .  . 459 

People  ex  rel.  Laird  v.  Han- 
nah, 92  Hun,  476,  37  N.  Y. 
Supp.  703 167 

People  ex  rel.  Lawrence  v. 
Brady,  56  N.  Y.  182 92 

People  ex  rel.  Lawrence  v. 
Brady,  56  N.  Y.  182 112 

People  ex  rel.  Lentilhm  v. 
Coler,  168  N.  Y.  6 15 

People  ex  rel.  Ransom  v.  Su- 
pervisors, 78  N.  Y.  622 163 

People  ex  rel.  Rodgers  y. 
Coler,  166  N.  Y.  34 16 


PAGE. 

People  ex  rel.  Rodgers  v. 
Coler,  166  N.  Y.  1 15 

People  ex  rel.  Stapleton  r. 
Bell,  119  N.  Y.  175 122 

People  V.  Wood,  126  N.  Y. 
249  .  :   141 

People  V.  Wright,  136  N.  Y. 
625 : 55 

People  V.  Youngs,  151  N.  Y. 
210,  218 419 

People  ex  rel.  Bradley  v.  Il- 
linois St.  Ref.,  148  111.  413. .   149 

People  ex  rel.  Brengurt  v. 
Wells,  57  App.  Div.  140.  174,  458 

People  ex*  rel.  Brown  v.  Board 
of  Supervisors,  4  N.  Y. 
Crim.  102 163 

People  ex  rel.  Cantwell  v. 
Coler,  61  App.  Div.  598. .. .  383 

People  ex  rel.-  Clifton  v.  De 
Bragp:a,  73  App.  Div.  579. .  128 

People  ex  rel.  Comaford  v. 
Dutcher,  83  N.  Y.  240 254 

People  ex  rel.  Corkran  v. 
Hyatt,  172  N.  Y.  176 159 

People  ex  rel.  Danziger  v.  P. 
E.  House  of  Mercy,  128  N. 
Y.  180,  184 459 

People  ex  rel.  Draper  v.  Plnk- 
erton,  77  N.  Y.  245 92 

People  ex  rel.  Draper  v.  Pink- 
erton,  77  N.  Y.  245 108 

People  ex  rel.  Fleichman  v. 
Fox,  34  Misc.  Rep.  82 174 

People  ex  rel.  Frank  v.  Davis, 
80  App.  Dlv.  448 457 

People  ex  rel.  Sturgis  v.  Fal- 
lon, 152  N.  Y.  1 5S3 

People  ex  rel.  Sturgis  v.  Fal- 
lon. 152  N.  Y.  1 13 

People  ex  rel.  Sturgis  v.  Fal- 
lon, 152  N.  Y.  1   328 


Digitized  by 


GoogI( 


TABLE  OF  OASSS    GIITED. 


Xlll 


PAGE. 

People    ex    rel.     Taylor     v. 

Forbes.  143  N.  Y.  219 171 

People    ex     rel.     Taylor     v. 

Forbes,  143  N.  Y.  219 468 

People  ex  rel.  Taylor  v.  Sea- 
man, 8  Misc.  Bep.  152 458 

People  ex  pel.  Tweed  v.  Lis- 

comb.  60  N.  Y.  660 92 

People  ex  rel.  Tweed  v.  Lls- 

comb,  60  N.  Y.  570 469 

People  ex  rel.  Warren  v.  Beck, 

144  N.  Y.  225   16 

People  ex  rel.  Weaver  ▼.  Van 

De  Carr,  150  N.  Y.  439. . . .  328 
People  ex  rel.  Weaver  v.  Van 

De  Carr 837 

People  ex  rel.  Weaver  v.  Van 

De  Carr,  150  N.  Y.  439 533 

People    ex    rel.     Wilson    v. 

Flynn,  72  App.  Div.  67  ....  444 
People  ex  rel.  Zeese  v.  Mas- 
ten,  79  Hun,  583 114 

Peter  v.  Swan,  119  N.  Y.  662.  309 
Pettlt  V.  State.  135  Md.  393. .  509 
Phelps   V.   People,   72  N.   Y. 

334 471 

Pierson  v.  People,  79  N.  Y. 

424 208,  509 

Powell  V.  Kempton  Park  Race 

Course  Co.,  Law  Rep.  1899, 

p.  143 333 

Powell  V.  Waters,  17  Johns. 

176  ..   .T. 36 

Pyke  V.  Crouch,  1  Ld.  Raym. 

730 35 

Reed  v.  State,  11  Tex.  App. 

509 248 

Regina  v.  Forth,  11  Cox  C.  C. 

^4 107 

Regina  v.  Schlesinger,  100  Ad. 

&  El.  670 75 

Reilly  v.  Gray,  77  Hun,  402. .  636 


PAGE. 

Rex  V.  Noakes,  7  Car.  &  P. 

168 413 

Rex    V.    Dunn    &    Smith,    1 

Moody  0.  C,  146 368 

Rex  V.  Spilsbury,  7  Car.  &  P. 

187 464 

Robb  V.  Connolly,  111  U.  S. 

624 90 

Roberts  v.  Reilly,  116  U.  S. 

80 85 

Roberts  v.  Reilly,  116  U.  S. 

80 100 

Roberts  v.  Reilly,  116  U.  S. 

80 109 

Rowell  V.  Janorin,  151  N.  Y. 

60 335 

Ruckman  v.  Pitcher,  20  N.  Y. 

11 329 

Ruloff  V.  People,  4  N.  Y.  213. .  563 
Ruloff  V.  People,  45  N.  Y.  213.  454 
Ruloff  V.  People,  45  N.  Y.  213.  312 

St.  Louis  V.  State,  8  Neb.  405.  509 
Shaffner    v.    Commonwealth, 

72  Pa.  St.  65 387 

Simonton  v.  Winter,  30  U.  S. 

(5  Pet.)  141 429 

State  V.  Able,  65  Mo.  357. .. ,  37 
State  V.  Atkinson,  40  S.   C. 

363 454 

State  V.  Barrows,  76  Me.  401.  363 
State  V.  Behnnei,  20  Ohio  St.  211 
State   V.    Duestron,    137    Mo. 

44 509 

State  V.  Flynn,  36  N.  H.  64. .  454 
State  V.  Fastner,  43  Iowa,  474  555 
State  V.  Grear,  28  Minn.  426. .  463 
State  V.  Henderson,  90  Ind. 

408 75 

State  V.  Johnson,  12  Nev.  121.  37 
State  V.  Kaub,  15  Mo.  App. 

433 464 

State  V.  Knox,  61  N.  0.  312. .     75 


Digitized  by 


GoogI( 


XIV 


TABLE  OF  CASES    CITED. 


PAGE. 

State   y.   McKean,   36  Iowa, 

343 555 

State  V.  McNeil,  33  La.  An. 

1332 36 

State  V.  Taylor,  Phil.  (N.  Car.) 

508,  513 86 

State  V.  Teny,  30  Mo.  368 75 

Statfe  V.  Van  Tassel,  103  Iowa, 

6 454 

State  V.  Williamson,  42  Conn. 

261 265 

State  V.  Williamson,  42  Conn. 

261   413 

State  of  Tennessee  v.  Jack- 
son, 1  L.  R.  An.  370 102 

Stephens  v.  People,  19  N.  Y. 

549 509 

Stewart  v.  State  of  Ohio,  22 

Ohio,  477 161 

Stewart   v.    Bonnell    Co.,    20 

Misc.  Rep.  174  278 

Stoddard  v.  Lum,  159  N.  Y. 

265 406 

Stoffer  V.  State,  15  Ohio    St. 

47 248 

Stokes  y.  People,  53  N.  Y.  164.    68 
Stricklln   v.    Commonwealth, 

83  Ky.  566 509 

Strong  V.   Stebbins,   5   Cow. 

210 

Sulflvan  V.  People,  27  Hun, 

35 211 

Sullivan  v.  State,  6  Tex.  App. 

319 37 


Tilton  V.   Beecher,  59  N.   Y. 

176 329,  473 

Taylor  v.  People,  12  Hun,  212.  864 
Terlinden  v.  Ames,   184   U.  S. 

270 109 

Thomas  v.  People,  67  N.  Y. 

218 21,  501 


PAGE. 

United  States  v.  Coolidge,  2 

Gal 230 

United  States  y.  Hinz,  35  Fed. 

Rep.  272 413 

United  States  v.  Macomb,  5 

McLean,  286 36 

United  States  v.   Pivates,   5 

Wheaton,  201 184 

United  States  v.  Wiltberger,  5 

Wheat.  76 486 

United    States    v.    Reid,    12 

How.  (U.  S.)  361  364 

Verona  Central  Cheese  Co.  v. 

Murtaugh,  50  N.  Y.  314. ...  488 
Van  Zandt  v.   Mut.  Ben.   L. 

Ins.  Co.,  55  N.  Y.  169 55 

Walker  v.   People,  88  N.  Y. 

81,  89 397 

Wallace  v.  United  States,  162 

U.  S.  466 248 

White  V.  Kibllng,  11  Johns. 

128 36 

White  V.   State,  32  Tex.  Cr. 

625 463 

Wilbur  V.  Selden,  6  Cow.  162.  36 
Wilcox  V.  Nolze,  34  Ohio  St. 

520 85 

Williams  v.  Brooklyn  El.  R. 

Co.,  126  N.  Y.  102 75 

Williams  v.  People,  24  N.  Y. 

408 128 

Wilson    V.    People,    4    Park. 

Crim.  Rep 25 

Waldele  v.  N.  Y.  C.  &  H.  R. 

R.  R.  Co.,  85  N.  Y.  274. . . .  67 
Williams  v.  State,  100  Ga.  511  454 
Wilson  V.  Nations,  5  Yerger, 

211 75 

Wilson    V.    People,    5    Park. 

Crim.  Rep.  119  . . , 364 

Wright    V.    People,    1    N.    Y. 

Crim.  Rep 57 


Digitized  by 


GoogI( 


TABLE   OF    CASES    CITED. 


XV 


OODB  OF  OlVLL  PeOCBOTJBB. 


PAGE. 

Section  830 32,    37 

Section  2016 459 

Section  2097 477 

Section  2019 459 


PAGE. 

Section  2032 459 

Section  2148 458 

Section  3333 32 


Code  of  Cbiminal  Pbocbdubb. 


PAGE. 

Section      3 31 

Section      8 33 

Section  256 231 

Section  340 51 

Section  389 398 

Section  395 553 


PAGE. 

Section  443 819 

Section  446 819 

Section  528 811 

Section  515 .'.  458 

Section  542 317 

Section  658 522 


Section    20  . 
Section    85  . 

... 

Penal 

PAGE. 

....  398 
. . . .  310 

394 

398 

Code. 

Section  189  .  . 
Section  282  .  . 

PAGE. 

312 

411 

Section    91  . 
Section  181  . 

Section  283  .  . 
Section  528  .  . 

26  .... 

288 

345 

Section  183  . . 

310,  312 

254 

snb.  2. 

TJ 

Art.  4,  sec.  2, 

S.  Constitution. 

PAGE. 

83      Art.  6,  sec.  28, 

PAGE. 

254 

Beyised  Statutes. 


PAGE. 

2  R.  S.  678,  sec.  59 346 

2R.  S.  701,  sec.  24 51 


PAGE. 

2  R.  S.  673,  sec.  33,  sub.  2 356 


Digitized  by 


GoogI( 


Digitized  by 


GoogI( 


THE 

NEW  YORK  CRIMINAL  REPORTS. 


Supreme  Court — Appellate  DItIsIoii— First  Department. 

June,  1902. 

THE  PEOPLE  V.  WILLIAM  WEISEKBEEGEE. 

(73  App.  Div.  428.) 

1.  Keceivino  Stolen   Goods — Evidence — ^Pboof  of  Like  Tbansaotions 
Pboximate  in  Time. 

Defendant,  a  licensed  pawnbroker,  was  indicted  for  receiving 
stolen  goods  from  one  Hess,  who  stole  the  goods.  Hess  testified  that 
defendant,  some  months  before  buying  the  goods  in  question  and  at 
the  time  of  selling  other  stuff,  agreed  to  buy  "  anything  that  comes 
along  no  matter  what  it  is,"  and  they  had  an  understanding  that  if 
at  any  time  there  was  anybody  in  the  pawn  shop  that  "  looked  sus- 
picious "  Hess  was  to  say  that  "  these  were  clothes  from  the  cleaners, 
let  me  have  a  dollar  and  a  half."  After  Hess  had,  without  objec- 
tion, testified  to  selling  stolen  property  to  defendant  on  several 
occasions  prior  to  and  including  the  date  charged,  the  People,  over 
defendant's  objection,  were  allowed  to  show  that  at  different  times, 
within  about  three  weeks  thereafter,  Hess  sold  stolen  goods  to  the 
defendant,  and  that  on  one  occasion  when  Hess  claimed  to  have  seen 
a  detective  and  to  have  gone  through  the  form  agreed  upon  between 
him  and  defendant  in  the  event  of  such  a  contingency.  Held,  that 
the  evidence  was  competent,  as  it  was  sufficiently  proximate  in  time 
and  tended  to  show  guilty  knowledge  on  the  part  of  the  defendant. 

2.  Same. 

Held,  further,  that  the  guilt  of  the  defendant  was  so  clearly  and 
satisfactorily  established  that  the  reception  of  this  evidence,  even  if 
incompetent,  did  not  require  a  reversal  of  the  couviction. 
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8.  Trial — Request  to  Chabgb  as  to  Testimony  of  Particular  Witness. 

The  court  is  not  required  to  analyze  and  separate  the  evidence  and 

Bay   to   the   jury   unless    they   believed   the   testimony   of   a  certain 

witness  or  witnesses  they  must  render  a  verdict  in  a  particular  way. 

Appeal  by  the  defendant,  William  Weisenberger,  from  a 
judgment  of  the  Court  of  General  Sessions  of  the  Peace  in  and 
for  the  (rity  and  county  of  New  York,  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  said  court  on  the  11th 
day  of  April,  1901,  upon  the  verdict  of  a  jury,  convicting  him 
of  the  crime  of  receiving  stolen  goods,  knowing  the  same  to  have 
been  stolen,  under  section  550  of  the  Penal  Code,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  11th  day  of  April, 
1901,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutea 

James  W.  Eidgway,  for  the  appellants 

• 

Howard  S.  Gans,  for  the  respondent 

Lauohlin^  J.:  The  defendant  was  indicted,  under  section 
550  of  the  Penal  Code,  for  having  received  stolen  pi3[>perty  on 
the  14th  day  of  March,  1900,  knowing  the  same  to  have  been 
stolen.  The  property  described  in  the  indictment  was  two 
pairs  of  trousers,  two  coats,  one  feather  boa  and  one  finger  ring. 
It  was  shown  by  competent  evidence  that  the  property  was 
owned  by  one  Alfred  O'Connor,  whose  house  one  Harry  Hees 
burglarized  about  three  o'clock  in  the  afternoon  on  the  14th  day 
of  March,  1900,  taking  the  property  in  question  which  was 
found  in  the  possession  of  the  defendant,  a  licensed  pawnbroker, 
by  the  police,  on  the  27th  day  of  April,  1900,  in  searching  his 
pawn  shop  under  a  search  warrant  This,  however,  was  not 
sufficient  to  warrant  the  conviction  of  the  defendant  The 
People  were  also  required  to  show  the  criminal  intent  on  the 
part  of  the  defendant  in  receiving  the  chattels  with  knowledge 
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that  they  were  stolen.      (People  v.  Ray,  36  Appt  Div.  389; 
People  V.  Schooley,  149  K  Y.  99.) 

Hess,  who  had  oommitted  the  burglary,  testified  on  bdialf  of 
the  People,  and  his  evidence,  if  sufficiently  corroborated  under 
section  899  of  the  Code  of  Criminal  Procedure,  satisfactorily 
shows  this  remaining  essential  fact;  and,  although  it  was  con- 
troverted by  the  testimony  of  the  defendant,  the  facte  and  cir- 
cumstances are  such  as  to  amply  support  the  verdict  of  the  jury. 
The  testimony  of  Hess  is  to  the  effect  that  in  the  month  of 
November,  1899,  when  he  started  "  to  do  business "  with  de- 
fendant, after  having  been  in  defendant's  pawn  shop  two  or 
three  times,  he  said  to  defendant,  "  I  often  get  this  here  stuff," 
and  asked  if  defendant  would  "  stand  "  for  it,  to  which  he  says 
defendant  replied,  "  Yes,  I  will  stand  for  anything  that  comes 
along  no  matter  what  it  is; "  that  from  that  time  to  the  fifth 
of  April  thereafter  he  had  a  series  of  transactions  with  the  de- 
fendant by  which  he  sold  to  the  defendant  property  which  he 
had  stolen,  consisting  of  jewelry,  silverware  and  clothing,  re- 
ceiving in  the  aggr^ate  about  eight  hundred  dollars  in  money 
therefor;  that  immediately  after  burglarizing  O'Connor's  house 
he  took  the  property  to  defendant's  pawn  shop,  which  was  only 
about  a  block  away,  and  threw  it  on  the  counter,  saying:  "  Here 
is  some  more  of  the  same  old  graft,  Wesy ;"  that  the  defendant 
gave  him  fifteen  dollars  for  the  clothes  and  about  twelve  dol- 
lars for  the  ring;  that  he  and  the  defendant  had  an  understand- 
ing that  if  at  any  time  when  he  came  there  was  anybody  in  the 
pawn  shop  that  ^^  looked  suspicious,"  he  should  say,  '^  these  are 
the  clothes  from  the  cleaners,  let  me  have  one  dollar  and  a 
half;"  that  in  the  month  of  January,  1900,  when  he  entered  the 
defendant's  shop  with  some  stolen  property.  Officer  Day  came 
in  and  the  defendant  nodded  his  head  "  as  much  as  to  go  out," 
and  he  went  out  but  saw  the  detective  grab  for  something;  that 
he  came  back  after  the  officer  ]eft  and  the  defendant  told  him 
the  officer  wanted  to  get  the  ^'  stuff  "  but  that  he  did  not  succeed. 
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In  this  last  transaction  Hees  is  substantially  corroborated  hy 
OfiBoer  Day. 

Substantially  all  of  the  property  to  which  'Hesrf  testimony 
relates  was  found  in  the  defendant's  possession  at  the  time  the 
officer  executed  the  search  warrant  and  identified  by  the  owners 
who  were  then  present^  and  it  has  been  shown  by  their  testi- 
mony that  it  was  stolen.  The  defendant's  books  did  not  show 
the  full  names  and  addresses  of  the  pawners  or  the  rate  of  in- 
terest charged  as  required  by  law.  In  testifying  in  his  own 
behalf  the  defendant  attempited  to  explain  that  this  omission 
was  to  avoid  his  being  imposed  upon  by  people  claiming  to  have 
lost  their  pawn  tickets.  The  coats  were  entered  in  the  defend- 
ant's pawn  book  as  having  been  pawned  by  "Williams"  on 
March  fourteenth  with  other  property  identified  as  O'Connor's 
but  not  included  in  the  indictment;  and  the  trousers  were  en- 
tered as  pa^vned  on  the  same  day  by  "  Rogers."  The  pawn 
book  also  showed  a  cape  and  bag  which  were  stolen  from  O'Con- 
nor as  pledged  on  March  fifteenth  under  the  name  of  "  O'XeiL" 
The  boa  was  found  in  a  box  in  which  was  a  muff  with  a  ticket 
showing  a  pawn  number  and  marked  "  Potter,"  and  the  pawn 
book  showed  that  pawn  number  as  property  pledged  on  the  nine- 
teenth of  April.  The  pawn  book  was  in  defendant's  hand- 
writing and  he  gave  no  explanation  of  the  maimer  in  which 
or  from  whom  he  obtained  the  property,  except  that  he  denied 
ever  having  seen  or  had  any  transactions  with  Hess.  He  testi- 
fied that  he  was  familiar  with  the  law  requiring  pawnbrokers  to 
keep  the  names  and  addresses  of  the  pledgors  together  with  the 
amount  of  the  loan  and  rate  of  interest,  and  it  was  unlawful 
for  a  pawnbroker  to  purchase  second-hand  property  offered  to 
him  as  a  pledge  or  pawn,  or  to  engage  in  second-hand  business ; 
and  knew  that  it  was  the  practice  to  give  the  pawner  a  pawn 
ticket  and  to  attach  a  coupon  with  the  address  of  the  pawner 
to  the  pledge,  and  in  case  of  stolen  property  where  the  thief 
was  not  found  or  convicted  he  knew  it  was  the  practice  of  pawn- 
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brokers  to  retain  the  pledged  property  unless  repaid  what  he 
advanced  thereon. 

The  ring  was  found  in  a  tray  with  thirty  other  rings  in  the 
show  window  where  rings  were  placed  for  sale,  and  no  tag  show- 
ing the  selling  prioe  or  pawn  ticket  was  attached  to  it,  nor  was 
any  record  thereof  found  on  the  defendant's  books.      Prior  to 
the  fourteenth  of  March  a  ring  and  some  silver  which  had  been 
stolen  from  Mrs.  Holzwaser,  and  which  Hess  testified  that  he 
stole  and  sold  to  the  defendant,  were  discovered  in  defendant's 
show  window,  and  he  refused  to  let  the  owner  see  them,  and 
subsequently  claimed  that  he  had  bought  them  from  a  dealer, 
but,  after  an  unsuccessful  attempt  to  get  the  owner  to  pay  what 
he  gave  for  them,  he  surrendered  them  witJiout  pay.     Some 
property  stolen  from  Mrs.  Stryker  on  January  8,  1900,  and 
entered  on  the  defendant's  books  as  pawned  on  the  same  day 
under  the  name  of  "  Sullivan,"  was  discovered  four  days  later 
and  identified  by  the  owner  who  also  identified  Hess  as  the 
burglar,  and  Hess  testified  that  he  had  stolen  and  sold  it  to  the 
defendant.     The  defendant  claimed  that  this  property  had  been 
pledged  for  twenty-five  dollars,  which  he  demanded  as  a  condi- 
tion of  giving  it  up,  but  upon  being  taken  before  a  magistrate, 
he  surrendered  it  all  pr>  r  to  the  fourteenth  of  March,  except  a 
watdi  which  had  disappeared  after  being  discovered  in  his  pos- 
session ;  but  before  surrendering  it,  and  while  refusing  to  sur- 
render because  the  thief  was  not  captured,  when  told  by  an 
officer  that  the  thief  would  be  found  and  convicted,  the  defend- 
ant said,  "  You  will  never  get  him,"  and  upon  the  officer  ask- 
ing,   "  Do  you  know   him  ?"   the   defendant   replied,    "  Yes." 
Hess'  father  testified  that  in  an  interview  which  he  had  with 
the  defendant  subsequent  to  the  arrest  of  Hess,  he  asked  the 
defendant,  "  Do  you  know  that  you  have  put  a  boy  in  trouble?" 
and  the  defendant  said,  "  He  knows  of  that  fact,"  and  the  wit- 
ness asked  him  to  give  up  tlie  property  which  he  had  bought 
from  the  school  teacher,  to  which  the  defendant  replied  that 
he  did  not  buy  it  from  the  school  teacher,  but  of  Hess,  and  that 
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he  was  not  "  going  to  give  up  any  more;  that  he  did  give  up  all 
he  oould ; "  and  when  asked  if  he  would  do  something  toward 
getting  a  lawyer  for  Hees  the  defendant  said  he  had  done  all 
he  oould  do ;  that  he  "  haa  given  up  some  stuff  already  before." 
There  is  no  other  evidence  tending  to  show  the  defendant's 
guilty  knowledge,  and  there  is  much  in  his  own  testimony  in- 
consistent with  the  testimony  of  the  People's  witnesses  upon 
other  points  indicating  a  oonsciousness  of  guilty  knowledge. 

This  brief  review  of  the  evidence  shows,  we  think,  beyond 
even  a  doubt,  that  the  testimony  of  Hess  is  sufficiently  cor- 
roborated to  warrant  the  conviction  of  the  defendant  thereon. 
(People  V.  Mayhew,  150  K  Y.  346 ;  People  v.  Elliott,  106  id. 
292;  People  v.  Ogle,  4  N.  Y.  Or.  Eep.  349;  S.  0.,  104  K  Y. 
511;  People  v.  Kivello,  39  App.  Div.  454.) 

After  Hess  had  testified  to  selling  stolen  property  to  the  de- 
fendant on  the  17th  and  29th  of  November  and  20th  of  Decem- 
ber, 1899,  and  on  the  8th,  13th,  18th  and  29th  of  January, 
28th  of  February,  and  14th  and  19th  of  March,  1900,  without 
objection,  the  People  were  allowed  to  show,  under  the  defend- 
ant's objection  and  exception  on  the  ground  that  it  was  after 
the  date  of  the  offense  charged  in  the  indictment,  that  Hess  sold 
jewelry  to  the  defendant  on  March  twenty-second,  silverware 
and  jewelry  on  March  twenty-eight  and  jewelry  on  April  5, 
1900,  and  a  conversation  at  the  time  of  the  transaction  on 
March  twenty-second  when  Hess  claimed  to  have  seen  a  de^ 
tective  in  the  store  in  citizen's  clothes,  and  to  have  gone  through 
the  form  previously  agreed  upon  between  him  and  defendant 
in  the  event  of  such  a  contingency.  This  evidence  was  com- 
petent It  was  sufficiently  proximate  in  time  and  tended  to 
show  guilty  knowledge  on  the  part  of  the  defendant,  as  it 
showed  a  series  of  transactions  commencing  with  the  corrupt 
agreement  between  Hess  and  the  defendant  by  which  tlie  latter 
was  to  buy  any  property  stolen  and  brought  to  him  by  Hess, 
and  that  they  were  connected  because  it  appears  that  the  plan 
of  procedure  originally  agreed  upon  in  case  of  tiie  presence  of 
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a  detective  or  palioe  officer  was  carried  out^  and  gives  rise  to 
the  inference  that  it  was  their  understanding  that  all  of  these 
transactions  were  pursuant  to  the  original  arrangement. 
(Mayer  v.  People,  80  N.  Y.  364,  373 ;  People  v.  Grossman,  168 
id.  47;  People  v.  McClure,  148  id,  96.) 

Furthermore,  all  of  this  property  was  found  in  the  defend- 
ant's possession  at  the  time  the  O'Connor  property  was  found 
and  was  identified  by  the  owners.  It  was  all  in  court,  identi- 
fied and  testified  to  and  introduced  in  evidence,  without  ob- 
jection or  exception^  In  any  event  the  evidence  was  merely 
cumulative  and  of  no  different  natuxe  or  effect  than  that  con- 
cerning the  numerous  prior  transactions.  We  think  that  the 
guilt  of  the  defendant  was  so  clearly  and  satisfactorily  estab- 
lished that  the  reception  of  this  evidence,  even  if  incompetent, 
does  not  require  a  reversal  of  the  conviction. 

The  defendant's  counsel  requested  the  court  to  instruct  the 
juiy  that  they  could  not  convict  the  defendant  unless  they  be- 
lieved that  the  testimony  of  Hess  was  true.  This  the  court  de- 
clined to  charge,  and  the  defendant  excepted.  We  think  the 
exception  is  not  well  taken.  No  question  was  raised  but  that 
the  evidence  required  the  submission  of  the  case  to  the  jury. 
We  do  not  understand  that  either  in  a  civil  or  criminal  case  the 
court  is  required  to  analyze  and  separate  the  evidence  and  say 
to  the  jury  that  unless  they  believed  the  testimony  of  a  certain 
witness  or  witnesses  they  must  render  a  verdict  in  a  particular 
way.  That  is  not  the  province  of  the  court,  and,  if  it  were  the 
rule,  would  unduly  protract  the  trial  of  causes,  and  make  it 
very  difficult  to  sustain  any  verdict  If  counsel  may  single 
out  the  testimony  of  a  particular  witness  and  ask  for  such  in- 
struction, they  may  group  witnesses  or  recite  testimony  and  ask 
for  such  instructions. 

The  duty  of  the  court  in  this  regard  is  discharged  by  a  gen- 
eral charge  instructing  the  jury  what  facts  it  is  essential  that 
they  should  find  in  order  to  justify  them  in  rendering  a  verdict 
in  a  particular  way.      (People  v.  Tuczkewitz,  149  N.  Y.  240, 
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253.)  Moreover,  the  request  was  misleading.  The  jury  might 
infer  from  that  and  the  subsequent  request^  to  the  effect  that  if 
they  had  any  reasonable  doubt  arising  from  the  testimony  of 
Hess  as  to  its  truth  it  was  their  duty  to  acquit,  that  the  request 
was  aimed  at  the  credibility  of  Hess. 

The  testimony  given  by  Hess  was  to  be  weighed  in  the  light 
of  the  corroborating  evidence  and  all  the  testimony  in  the  case. 
Furthermore,  this  was  a  request  for  an  instruction  absolute  that 
as  matter  of  law  the  other  evidence  in  the  case  would  not  war- 
Jrant  a  conviction.  We  think  there  was  sufficient  evidence  with- 
out the  testimony  of  Hess  to  fairly  justify  the  inference  that 
the  defendant  knew  at  the  time  he  received  this  property  that 
it  was  stolen,  and,  consequently,  if  the  request  were  otherwise 
proper,  it  would  have  been  error  to  have  granted  it 

The  judgment  should,  therefore,  be  affirmed. 

Pattbeson,  Ingraham,  McLaughlin  and  Hatch,  JJ.,  con- 
curred. 

Judgment  affirmed. 


Court  of  General  Sessions— New  Tork  County. 

June,  1002. 

THE  PEOPLE  V.  MICHAEL  E.  FOODY. 

(38  Misc.  357.) 

Grand  Jury — Inspection  of  Minutes  of. 

Where  the  defendant  has  had  no  preliminary  examination  in  the 
Magistrate  Court,  it  furnishes  a  good  ground  for  granting  an  order 
for  leave  to  inspect  the  minutes  of  the  grand  jury,  even  though  he 
has  been  tried  before  the  commissioner  of  police  on  similar  charges. 

Motion  for  leave  to  inspect  the  minutes  of  the  grand  jury. 
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Black,  Olcott^  Bruber  &  Bonynge  (W.  K  K  01oc>tt>  of  ooun- 
Bel),  for  motioii. 

William  Xravera  Jerom©,  District  Attorney,  opposed. 

FosTEB,  J. :  The  salutary  rule  laid  down  by  Judge  Blanch- 
abb  in  People  v.  Molineux,  27  Misc.  Rep.  60,  based  upon  many 
authorities  therein  cited,  and  which  has  since  been  followed 
almost  without  exception  in  like  cases  seems  to  require  me  to 
grant  this  motion. 

The  defendant  has  had  no  preliminary  examination  in  the 
Magistrates'  Courts  and,  therefore,  no  opportunity  to  be  con- 
fronted by,  nor  to  cross-examine  the  witnesses  afgainst  him. 
It  is  true  that  he  has  been  tried  before  the  commissioner  of 
police  on  similar  diai^es,  bat  non  constat  that  the  charges  and 
the  witnesses  in  this  action  are  identical  with  those  in  that 
proceeding. 

Indeed  the  defendant's  counsel  urges  that  they  are  different 
and  offers  to  withdraw  this  motion  if  assured  by  the  district 
attorney  that  the  witnesses  and  the  testimony  are  the  same.  If 
different  the  defendant  ought  to  be  permitted  the  inspection 
prayed  for,  while,  if  alike,  the  People  cannot  be  prejudiced  by 
granting  him  such  inspection.  Nor  is  the  secrecy  of  the  pro- 
ceedings of  the  grand  jury  improperly  or  unjustly  invaded  by 
such  inspection. 

The  publicity  of  the  indictment  disposes  of  that  Had  the 
inquest  of  the  grand  jury  resulted  in  a  dismissal  of  the  charges 
then  only  would  it  be  an  injustice  (to  the  defendant)  to  give 
currency  to  the  evidence  taken. 

I  take  it  the  chief  reason  for  the  secrecy  of  the  proceedings 
of  the  grand  jury  is  that  those  who  are  groundlessly  accused 
may  not  be  unnecessarily  hurailated  by  a  publication  of  the 
ex  parte  charges  made  and  evidence  received  against  themt 

The  motion  for  leave  to  inspect  the  minutes  of  the  grand  jurj 
herein  is  granted. 

Motion  firantei 
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Supreme  Court— Appellate  DlTlsioii— First  Department. 

June,  1902. 

THE  PEOPLE  EX  EEL.  MATTHEW  A.  TULLT  v.  JOHN 
J,  FALLON,  WARDEN,  ETC. 

(73  App.  Div.  471.) 

BeM  TJCAGK  FOB  MISDEMEANOR  OF  A  PRISONER  UNDER  SIXTEEN  TO  PBNITKN- 

xiAST — When  Cannot  be  Reviewed  on  Habeas  Corpus. 

It  is  the  presumption  that  the  Court  of  General  Sessions,  in  im- 
posing sentence,  complied  with  all  the  requirements  of  the  law,  and 
where  it  was  its  duty  to  inquire  into  the  age  of  the  prisoner  and  to 
conform  its  sentence  to  the  requirement  of  law  respecting  the  dis- 
position to  be  made  of  juvenile  offenders  under  the  age  of  sixteen 
years,  the  presumption  is  that  such  inquiry  was  made,  and  the  im- 
position of  the  sentence  cannot  be  reviewed  on  luiheas  corpus  where 
it  did  not  appear  affirmatively  that  the  court  exceeded  its  jurisdiction 
and  did  not  inquire  as  to  the  petitioner's  age. 

Appeal  by  the  relator,  Matthew  A.  TuUy,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  12th  day  of  April,  1902,  dismissing  a  writ  of  habeas  corpus 
and  remanding  the  relator  to  the  custody  of  the  warden  of  the 
county  penitentiary  of  the  county  of  New  York. 

Edward  J.  Flanagan,  for  the  appellant. 

Henry  Q.  Gray,  for  the  respondent 

Patterson,  J. :  This  appeal  is  from  an  order  made  at  the 
Special  Term  dismissing  a  writ  of  habeas  corpus  and  remand- 
ing the  petitioner  to  the  custody  of  the  warden  of  the  county 
penitentiary  of  the  county  of  New  York.  It  appears  by  the 
record  that  in  the  Court  of  General  Sessions  of  the  Peace,  in 
the  city  and  county  of  New  York,  Matthew  A.  TuUy,  the  peti- 
tioner, was  convicted  of  a  misdemeanor,  to  wit,  of  petit  larceny 
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on  his  own  confession,  and  he  was  sentenced  to  imprisonment 
in  the  county  penitentiary  of  the  county  of  New  York  for  the 
term  of  one  year.  Sentence  was  imposed  on  the  27th  of  March, 
1902.  On  the  5th  of  April,  1902,  the  writ  of  habeas  corpus 
was  allowed.  It  was  set  forth  in  the  petition  for  the  writ  that, 
at  l^e  time  of  the  trial  and  conviction  and  at  the  time  of  the 
presentation  of  the  petition,  the  petitioner  was  under  the  age 
of  sixteen  years,  and  the  contention  is  made  that  the  sentence 
was  invalid  because  it  is  provided  by  section  291,  subdivision 
6,  of  the  Penal  Code,  that  any  child,  actually  or  apparently 
imder  .the  age  of  sixteen  years,  convicted  of  a  misdemeanor, 
shall  be  finally  committed  to  some  institution  and  not  to  any 
prison  or  jail  or  penitentiary  longer  than  is  necessary  for  hie 
transfer  to  such  institution.  Petit  larceny  is  only  a  misde- 
meanor imder  section  535  of  the  Penal  Coda  The  contention 
made  in  the  court  below  and  here  is,  that  the  sentence  was  in 
excess  of  jurisdiction  and  it  is  so  made  upon  proof  which  was 
presented  to  the  court  upon  the  return  to  the  writ  of  habeas 
corpus  that,  as  matter  of  fact,  the  petitioner  was  not  sixteen 
years  of  age  at  the  time  he  was  sentenced  to  the  penitentiary. 

The  Court  of  General  Sessions  had  jurisdiction  of  the  offense 
and  of  the  prisoner,  and  the  presumption  is  that,  in  imposing 
sentence,  that  court  complied  with  all  the  requirements  of  the 
law  and  made  inquiry  into  those  matters  which  formed  the  basis 
of  its  right  and  authority  to  impose  the  sentenca  It  is  not  re- 
cited in  any  of  the  proceedings  appearing  upon  this  record  that 
actual  proof  was  taken  by  the  Court  of  General  Sessions  as  to 
the  age  of  the  diild,  and  therein  the  learned  justice  who  heard 
this  matter  at  the  Special  Term  appears  to  have  been  mistaken 
when  he  said  that  on  the  trial  the  petition  stated  that  he  was 
sixteen  years  of  age.  There  is  nothing  contained  in  the  record 
before  us  to  show  that  any  such  statement  was  made  on  the 
trial,  or  that  the  Court  of  General  Sessions  mrde  any  positive 
ruling  upon  the  subject  Nevertheless,  it  remains  that  it  was 
the  duty  of  the  Court  of  General  Sessions  to  inquire  into  the 
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age  of  the  petitioner  and  to  conform  its  sentence  to  the  require- 
ment of  law  respecting  tJie  disposition  to  be  made  of  juvenile 
offenders  under  the  age  of  sixteen  years.  The  presumption  of 
law  is  that  that  was  done;  that  the  court  made  the  proper  in- 
quiry before  it  imposed  the  sentence,  and  that  its  procedure  was 
based  upon  proper  and  sufficient  grounds.  That  being  the  case, 
the  determination  of  the  court  and  the  imposition  of  the  sen- 
tence cannot  be  reviewed  upon  habeas  corpus^  because  it  is  not 
made  to  appear  affirmatively  that  the  court  exceeded  its  juris- 
diction and  did  not  inquire  as  to  the  petitioner's  agei,  the  pre- 
sumption of  law  being  that  it  did  its  full  duty. 

The  order  appealed  from  should  be  affirmed,  with  costa 
Van  Beunt,  P.  J.,  McLaughlin  and  Laughlin,  JJ.,  oon- 
ourred. 

Order  affirmed,  with  costs. 


Sapreme  Court— Appellate  DiTlsion— Seeond  Department. 

June,  1902. 

THE    PEOPLE    EX    EEL.     CHAKLES    CLIFTON    v. 
JOSEPH  H.  DE  BRAGGA. 

(73  App.  Div.  676.) 

1.  POOLSELLING — PENAL  CODE,  SEC.   351. 

A  person  charged  with  poolselling,  bookmaking,  etc.,  is  liable  to  be 
punished  under  section  351  of  the  Penal  Code,  and  his  liability  is  not 
limited  to  a  suit  for  a  penalty  in  a  civil  action  at  the  instance  of  the 
complainant  or  the  maker  of  the  bet  of  which  he  was  the  stakeholder. 

2.  Same. 

Section  351  of  the  Penal  Code  is  constitutional. 

Appeal  by  the  relator,  Charles  Clifton,  from  an  order  of  ihe 
County  Court  of  Queens  county,  entered  in  the  office  of  tbd 
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olerk  of  the  county  of  Queens  on  the  6th  day  of  May,  1902,  di^ 
missing  the  write  of  habeas  corpus  and  certiorari  theretofore 
issued  in  the  action  and  remanding  the  relator  to  the  custody 
of  the  sheriff  of  Queens  county. 

Charles  S.  Hayes,  for  the  appellant. 

George  A.  Gregg,  for  the  respondents. 

Per  Curiam  :  This  is  a  habeas  corpus  proceeding,  instituted 
to  test  the  sufficiency  of  an  information  charging  the  relator 
with  a  violation  of  section  351  of  the  Penal  Code,  relating  to 
poolselling,  bookmaking,  etc.  The  contention  of  the  appellant 
is  two-fold:  (1)  That  he  is  not  liable  to  be  punished  under 
section  361  of  the  Penal  Code  for  the  acts  which  he  is  charged 
to  have  committed,  but  is  subject  only  to  be  sued  for  a  penalty 
in  a  civil  action  at  the  instance  of  the  complainant  or  the  maker 
of  the  bet  of  which  he  was  stakeholder  as  prescribed  by  the  Re- 
vised Statutes  (1  E.  S.  662,  sees.  8,  9),  and  (2)  that  section 
351  of  the  Penal  Code  is  in  conflict  with  the  Federal  constitu- 
tion (14:th  amendt,  sec.  1),  and  the  constitution  of  the  State 
of  New  York  (Art  1,  sees.  1,  6 ;  art  3,  sec.  18). 

As  to  the  first  proposition  it  is  enough  to  say  that  it  is  op- 
posed to  the  recent  determination  of  the  Appellate  Division  of 
the  First  Department  in  the  case  of  People  v.  Levoy,  72  App, 
Div.  55. 

The  second  proposition  is  based  upon  reading  section  351  of 
the  Penal  Code  in  connection  with  section  17  of  chapter  570 
of  the  Laws  of  1895,  which  prescribes  an  exclusive  penalty  of 
the  forfeiture  of  the  amount  of  the  bet  when  made  or  recorded 
upon  a  race  coursa  It  was  held  by  the  Court  of  Appeals,  in  the 
case  of  People  ex  rel.  Sturgis  v.  Fallon  (152  K  Y.  1),  that  the 
section  cited  from  the  act  of  1895  was  constitutional  and  valid. 
We  think  that  the  decision  of  the  Court  of  Appeals  in  that  case 
necessarily  implies  that  section  351  of  the  Penal  Code  is  also 
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oonatitatioiiaL     (See  last  paragraph  of  the  opinion  of  Maxtdt^ 
J.,  152  N.  Y.  on  p.  12.) 

The  order  appealed  from  should  be  affirmed. 

All  oonourred. 

Order  affirmed. 


Supreme  Coiirfe— Appellate  DlTlsion— Seerad  Department 

June,  1902. 

THE  PEOPLE  V.  THE  ORANGE  COUNTY  ROAD  CON- 
STRUCTION COMPANY. 

(73  App.  Diy.  380.). 

Pdtal  Code,  Seo.  384h,  Constitutional. 

Subdivision  1,  section  384h,  of  the  Penal  Oode,  proTiding  that  any 
person  or  corporation  contracting  with  the  State  or  a  municipal  cor- 
poration who  shall  require  more  than  eight  hours'  work  for  a  day's 
labor  is  guilty  of  a  misdemeanor,  held  to  be  oonstitutionaL 

Appeal  by  the  plaintiflf,  The  People  of  the  State  of  New 
York,  from  a  judgment  of  the  County  Court  of  Orange  county, 
in  favor  of  the  defendant,  entered  in  the  office  of  the  derk  of 
the  county  of  Orange  on  the  13th  day  of  February,  1902,  upon 
the  decision  of  the  court  sustaining  the  defendant's  demurrer 
to  an  indictment  for  a  misdemeanor  under  subdivision  1  of 
section  384h  of  the  Penal  Code  of  the  State  of  New  York. 

A.  H.  F.  Se^ger,  for  the  appellant. 

William  Vanamee  (L.  Laflin  Kellogg  and  Alfred  C.  Pette, 

with  him  on  the  brief),  for  the  respondent 

Per  Cubiam:  Subdivision  1  of  section  884h  of  the  Penal 
Code  provides  that  any  person  or  corporation  who,  contracting 
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witli  the  State  or  a  municipal  corporation^  shall  require  more 
than  eight  hours'  work  for  a  day's  labor  is  guilty  of  a  misde- 
meanor, and  on  conviction  therefor  shall  be  punished  by  a  fine 
of  not  lees  than  $500  nor  more  than  $1,000  for  each  offense. 

The  defendant  was  indicted  for  a  violation  of  this  statutory 
provision.  A  demurrer  was  interposed  to  the  indictment  and 
sustained  by  the  Counly  Courts  and  from  the  judgment  entered 
upon  such  demurrer  an  appeal  has  been  taken  in  behalf  of  the 
People. 

The  decision  of  the  court  below  was  based  upon  the  proposi- 
tion that  the  section  of  the  Penal  Code  upon  which  the  indict- 
ment is  founded  is  unconstitutional.  This  conclusion  appears 
by  the  opinion  of  the  learned  county  judge  to  have  been  induced 
lai^ly  by  the  decision  of  the  Court  of  Appeals  in  the  case  of 
People  ex  rel.  Kodgers  v.  Coler  (166  N".  Y.  1),  although  he 
concedes  that  the  question  considered  here  was  not  directly  in- 
volved there. 

It  is  manifest,  however,  from  the  later  decision  of  the  Court 
of  Appeals  in  People  ex  reL  Lentilhon  v.  Coler  (168  N.  Y.  6), 
that  the  prevailing  opinion  in  the  Rodgers  case  is  not  to  be 
deemed  in  any  wise  controlling  upon  the  question  of  the  con- 
stitutionality of  the  legislation  which  prohibits  more  than  eight 
hours  of  work  in  any  calendar  day  under  contract  with  the 
State  or  a  municipal  corporation.  That  question  is  yet  to  be 
passed  upon  by  the  court  of  last  resort 

The  constitutionality  of  such  legislation,  however,  has  al- 
ready been  considered  and  sustained  in  the  appellate  branch  of 
the  Supreme  Court.  (People  v.  Warren,  77  Hun,  120.)  An 
act  to  revise  the  charter  of  the  city  of  Buffalo,  passed  in  1891 
(Laws  of  1891,  chap.  105,  sec  504),  contained  this  provision: 
"  Nor  shall  any  man  or  set  of  men  be  employed  for  more  than 
eight  hours  in  twenty-four  consecutive  hours  except  in  case  of 
necessity,  in  which  case  pay  for  such  labor  shall  be  at  the  rate 
of  time  and  one-half  for  all  time  in  excess  of  such  eight  hours." 
The  General  Term  of  the  Fifth  Department,  speaking  through 
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DwiGHT,  P.  J.,  unanimously  refused  to  hold  that  this  enacfc- 
ment  was  violative  either  of  the  constitution  of  the  United 
States  (14th  amendt,  sec.  1),  or  the  constitution  of  this  State 
(art.  1,  sea  1).  The  opinion  of  the  presiding  justice  to  this 
effect   was   concurred    in    by    Justices   Lewis,    Haioht    and 

BfiADLET. 

It  is  true  that  in  a  habeas  corpus  proceeding  subsequently 
instituted,  the  Court  of  Appeals  declared  that  the  amendment 
of  the  Buffalo  charter  there  in  question  was  not  penal  in  its 
character,  and  could  not  be  made  the  basis  of  an  indictment  of 
any  person  for  misdemeanor  (People  ex  rel.  Warren  v.  Beck, 
144  N.  Y.  225),  but  this  decision  did  not  deny  or  question  in 
any  respect  the  oonstitutionality  of  legislation  restricting  the 
period  of  labor  upon  municipal  contracts  to  a  day  of  eight 
hours.  An  instructive  reference  to  this  Warren  case  will  be 
found  in  the  dissenting  opinion  of  Pakkee,  Ch.  J.,  in  People 
ex  rel.  Rodgers  v.  Coler  (166  K  Y.  34). 

Up  to  the  present  time,  tlierefore,  we  find  the  fact  to  be  that 
the  only  authoritative  expression  of  opinion  by  the  Supreme 
Court  upon  the  constitutionality  of  such  legislation  as  is  atr 
tacked  in  the  case  at  bar  is  the  unanimous  decision  of  the 
General  Term  of  the  Fifth  Department  upholding  a  statute  of 
this  character  in  the  case  of  People  v.  Warren  (supra).  We 
think  that  this  decision  should  be  deemed  controlling  until  the 
Court  of  Appeals  has  passed  upon  the  question. 

It  follows  that  the  judgment  should  be  reversed  and  judg- 
ment directed  disallowing  the  demurrer. 

All  concurred. 

Judgment  reversed,  and  judgment  directed  disallowing  the 
demurrer  to  the  indictment.  If  the  defendant  desires  to  review 
this  decision  in  the  Court  of  Appeals  and  will  take  steps  for 
that  purpose  at  once,  all  proceedings  upon  this  appeal,  except 
the  entry  of  the  order,  will  be  stayed  pending  the  appeaL 
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Supreme  Court— Appellate  DiTisIon^  Fonrth  Department. 

July,  1902. 

THE  PEOPLE  V.  HEKBT  BAHE. 

(74  App.  Div.  1.) 

Tbial — 'Eytduxce  as  to  Good  Chabacteb  on  Trial  fob  Sodomy. 

The  error  made  in  excluding  corroborative  testimony  offered  by 
one  charged  with  sodomy  as  to  his  good  character  after  he  had 
denied  the  commission  of  the  crime  is  not  cured  by  the  concession 
of  the  district  attorney  made  after  he  ascertained  that  it  was  an 
error,  that  "  the  witnesses  offered  by  the  defense  as  to  good  character 
would  testify  that  the  general  reputation  of  the  defendant  is  good/* 

Appeal  by  the  defendant,  Henry  Bahr,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace,  in  and  for  the  city 
and  county  of  New  York,  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  said  court  on  the  30th  day  of  April, 
1901,  upon  the  verdict  of  a  jury  convicting  him  of  the  crime  of 
attempting  sodomy,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  3d  day  of  May,  1901,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Lewis  Stuyvesant  Chanler,  for  liie  appellant 

Eobert  C.  Taylor,  for  the  respondent,. 

Per  CiTKiAM :  The  facts  are  such  as  not  to  justify  elaboration 
and  it  is  sufficient  upon  this  appeal  to  point  out  an  error  com- 
mitted upon  the  trial  which,  we  think,  requires  a  reversal  of 
the  judgment. 

From  the  nature  of  the  crime  charged  and  the  participation 
of  the  two  witnesses,  upon  whose  testimony  the  conviction  was 
based,  it  was  of  the  utmost  importance  to  the  rights  of  the  de- 
fendant that  he  should  have  the  full  benefit  of  any  testimony 
he  might  be  able  to  produce  which  would  bear  upon  his  good 
Vox.  XVI— 2 
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character.  He  went  upon  tlie  .stand  and  denied  that  he  had 
committed  the  crime  of  which  he  was  accused,  and  that  he  had 
ever  seen  or  known  the  witnesses  who  testified  against  him. 
Upon  this  state  of  the  record  the  question  of  defendant's  guilt 
was  a  close  one,  and  the  error  in  excluding  thereafter  testimony 
offered  by  him  as  to  his  character,  which  evidence  was  entirely 
competent,  was  necessarily  harmful.  This  error  was  not  cured 
by  the  concession  of  the  district  attorney  made  after  he  had  as- 
certained his  mistake  in  having  such  evidence  excluded,  that 
"  the  witnesses  offered  by  the  defense  as  to  good  character  would 
testify  that  the  general  reputation  of  the  defendant  is  gooA'^ 
The  defendant  having  the  witnesses  in  court  and  having  placed 
them  upon  the  stand  was  entitled  to  the  benefit  of  their  oral 
testimony. 

Judgment  accordingly  should  be  reversed  and  a  new  trial 
ordered. 

Present — Van  Beunt,  P.  J.,  O'Bkibit,  Ingbahaic^  Mc- 
Laughlin and  Hatch,  JJ. 

Judgment  reversed,  new  trial  ordered. 


Supreme  Court— Appellate  Biylsion^  First  Department. 

July,  1902. 

THE  _  EOPLE  V.  JAMES  G.  GALLAGHER. 

(76  App.  Div.  39.) 

1.  Evidence — Mubdeb — Self  Defense — Chabaoteb  of  Deceased. 

Eyidenoe  of  bad  chajracter  of  deceased  for  quarrelBomeness  and 
yindictiveness  is  always  competent  where  self  defense  is  alleged,  and 
an  issue  with  reference  thereto  is  presented  by  the  evidence,  and  it 
is  immaterial  in  what  manner  the  attack  upon  deceased's  character 
ifl  made,  the  People  may  meet  it  by  evidence  of  general  reputation 
as  to  good  character. 
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2.  SaXS— IlTFLAMMATOBT    DbGLABAXIONS   BT    ThIBD    PABTIXS. 

Evidence  of*  inflammatorj  declarations  made  to  the  defendant  by 
third  parties,  to  which  he  made  no  response,  but  at  once  left  the 
speaker,  borrowed  the  rerolver  and  went  to  the  saloon  where  de- 
ceased was,  and  the  talk,  the  affray  and  the  shooting  immediately 
occurred,  was  competent  as  showing  motive. 

3.  Trial — Takoxq  Reyolyxb  uxto  Juby  Room — Ck)DB  Cbim.  Pboo.,  Secs. 

425,  465. 

The  fact  that  the  revolver  used  by  accused  was  through  the  care- 
lessness of  the  officers  taken  into  the  jury  room,  they  and  the  jury 
understanding  the  talk  between  the  counsel  and  court  to  have  been 
that  the  jury  might  have  the  exhibits  in  the  case  whenever  they 
asked  for  them,  held  not  to  be  such  error  as  to  iustify  setting  aside 
the  verdict. 

Appeal  by  tte  defendant,  James  G.  Gallagher,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSoe  of  the  clerk  of  the  county  of  Cayuga  on  the  24th  day 
of  January,  1902,  upon  the  verdict  of  a  jury  convicting  him  of 
the  crime  of  manslaughter  in  the  first  degree,  and  also  from  an 
order  entered  in  said  clerk's  oflSoe  on  the  8th  day  of  February, 
1902,  denying  the  defendant's  motion  for  a  new  trial  made 
'  upon  the  minutes. 

£.  C.  Aiken,  for  the  appellant 

Harry  T.  Dayton,  for  the  reepondent. 

Williams,  J.:  The  judgment  and  order  appealed  from 
should  be  affirmed,  and  the  case  remitted  to  Cayuga  county, 
pursuant  to  section  547  of  the  Code  of  Criminal  Procedure. 

The  defendant  was  indicted  for  the  crime  of  murder  in  the 
first  degree,  in  having  caused  the  death  of  George  Beibert,  by 
shooting  him,  on  the  29th  day  of  July,  1901,  at  the  city  of 
Auburn. 

Upon  his  conviction  he  was  sentenced  to  Auburn  State's 
Prison  for  fifteen  yeara 
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There  was  no  dispute  but  that  the  defendant  caused  the  death 
of  -the  deceased.  The  defense  was  that  the  killing  was  justifi- 
able or  excusable  homicide^  that  it  was  accidental  and  while 
defendant  was  acting  in  self-defense. 

The  jury  found  liiat  the  killing  was  without  intent  to  cause 
death,  and  was  not,  therefore,  murder  in  either  the  first  or 
second  degree.  They  found  it  was  not  accidental,  or  in  self- 
defense,  and,  therefore,  having  been  caused  by  a  dangerous 
weapon,  was  manslaughter  in  the  first  degree. 

It  took  place  about  eleven  o'clock  at  night  in  White's  saloon 
during  an  affray  between  the  parties.  The  only  person  present 
and  who  saw  the  transaction  was  the  bartender,  Fred  Leader. 
The  deceased  was  a  hack  driver,  and  the  defendant  was  a  man 
about  town.  Both  were  accustomed  to  frequent  this  saloon. 
They  appear  to  have  had  relations  with  houses  of  ill-fame,  and 
to  have  been  quite  unfriendly  prior  to  the  occasion  in  question. 
The  defendant  borrowed  the  revolver,  and  went  immediately 
to  the  saloon  knowing  the  deceased  was  there.  He  commenced 
a  conversation  with  the  deceased  on  entering  the  saloon,  an 
altercation  resulted,  and  there  was  a  clinch  and  a  struggle  dur- 
ing which  the  revolver  was  twice  discharged,  the  second  shot 
causing  the  death.  Between  the  two  shots  the  defendant  struck 
the  deceased  two  or  more  times  with  the  revolver  upon  the  head. 
He  claimed  that  the  first  discharge  of  the  revolver  was  inten- 
tional, but  above  deceased's  head,  for  the  purpose  of  frighten- 
ing him,  and  that  the  second  discharge  was  unintentional,  while 
he  was  striking  the  deceased  with  the  revolver,  in  self-defense. 
A  great  deal  of  evidence  bearing  upon  this  question,  direct  and 
circumstantial,  was  given  which  need  not  be  referred  to  in  de- 
tail here.  The  court  in  a  very  fair  and  impartial  charge  sub- 
mitted to  the  jury  the  questions  of  fact  involved  in  the  case. 
We  have  carefully  examined  the  evidence  given  upon  both 
Bides,  contained  in  the  record,  and  have  no  doubt  that  the  ver- 
dict rendered  was  justified  by  the  evidence  before  the  jury  and 
considered  by  them.      The  only  questions,  therefore,  for  our 
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conflideration  upon  this  appeal  relate  to  errors  alleged  to  have 
been  oommitted  during  the  trial  and  appearing  in  the  record 
of  the  trial,  and  in  denying  the  motion  for  a  new  trial. 

First  It  is  said  that  it  was  error  to  receive  evidence  of  the 
character  of  the  deceased  when  the  defense  had  offered  no  evi- 
dence on  that  subject  After  the  close  of  the  evidence  for  the 
defense  several  witnessee  were  called  in  behalf  of  the  People 
and  testified  under  objection  and  exception  that  the  general 
reputation  of  the  deceased,  by  the  speech  of  people  for  peace- 
ableness  and  good  disposition,  was  good.  After  this  evidence 
was  given  a  motion  was  made  by  defense  to  strike  it  out,  which 
was  refused  with  exception.  No  evidence  of  general  reputa- 
tion as  to  the  bad  character  of  the  deceased  in  these  respects 
was  given  by  the  defensa*  The  defense  had,  however,  by 
various  kinds  of  evidence,  sought  to  show  that  the  deceased  was 
of  a  quarrelsome,  morose,  irritable,  vindictive  disposition,  and 
subject  to  violent  outbursts  of  temper,  and  the  making  of 
threats  against  the  defendant  In  this  manner  the  good  char^ 
acter  of  the  deceased  for  peaceablenees  and  good  disposition 
had  been  assailed  and  attacked,  and  the  question  is  whether,  by 
reason  thereof,  the  evidence  of  general  good  reputation  com- 
plained of  was  proper. 

In  Thomas  v.  People  (67  N.  T.  218,  223),  the  defendant 
gave  evidence  tending  to  show  that  the  general  character  of  the 
deceased  was  bad,  that  he  was  very  quarrelsome  and  vindictive. 
The  People  were  then  allowed  to  give  evidence  in  rebuttal, 
tending  to  show  that  his  character  as  to  quarrelsomeness  and 
vindictiveness  was  good.  The  court  held  that  the  defendant 
having  attacked  the  character  of  the  deceased  and  thus  opened 
the  issue,  could  not  complain  that  evidence  was  received  on 
both  sides  of  it  It  does  not  appear  by  the  report  of  that  case 
whether  self-defense  was  alleged,  but  apparently  it  was,  be- 
cause there  would  have  been  no  occasion  otherwise  to  give  the 
evidence  on  either  side  or  to  raise  the  issue  as  to  character. 
Evidence  of  the  bad  character  of  the  deceased  for  quarrelsome- 
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ness  and  vindictivenees  is  always  competent  where  self-defense 
is  alleged  and  an  issue  with  referenoe  thereto  is  presented  by 
the  evidence,  and  it  seems  to  us  to  be  immaterial  in  what  man- 
ner the  attack  upon  the  deceased's  character  is  made,  whether 
by  evidence  of  general  reputation  or  by  any  other  species  of 
evidence;  if  the  issue  is  raised  by  defense  at  all,  the  People 
may  meet  it  by  evidence  of  general  reputation  as  to  good  char^ 
ftcter.  There  seems  to  be  no  authority  directly  upon  this  point, 
but  the  conclusion  we  have  arrived  at  seems  to  be  reasonable  and 
correct. 

Second.  It  is  said  that  it  was  error  to  receive  evidence  of 
inflammatory  declarations  made  to  the  defendant  by  third 
parties  to  which  ho  made  no  response.  The  only  evidence  of 
any  importance  of  this  kind  was  the  statement  by  the  Moulton 
woman  to  the  defendant,  that  "he  ought  to  lick  (deceased)  or 
he  was  no  friend  of  hers,"  or  words  of  that  import  This  state- 
ment was  made  on  the  night  of  the  homicide,  just  before  it  oc- 
curred, and  perhaps  on  one  former  occasion.  On  the  night  of 
the  homicide,  after  this  remark  was  made,  he  left  the  woman 
and  borrowed  the  revolver  and  went  to  the  saloon  where  de- 
ceased was,  and  the  talk,  the  affray  and  the  shooting  immedi- 
ately occurred.  There  was  evidence  given  tending  to  show 
that  after  the  shooting  defendant  told  the  oflScer  who  took  him 
into  custody  that  he  expected  this  would  come  sooner  or  later, 
it  was  too  bad,  but  the  old  lady  kept  at  him,  l5;ppt  nagging  at 
him,  and  there  he  was. 

Under  these  circumstances  we  think  the  evidence  of  what  the 
Moulton  woman  said  to  him  was  competent  as  showing  motive, 
and  bearing  upon  the  whole  transaction  at  the  time  of  the  shoot- 
ing. It  was  so  close  to  the  time  the  shooting  was  done,  and  the 
defendant  acted  so  soon  after  the  remark  was  made,  that  it 
might  fairly  be  inferred  that  the  remarks  as  made  influenced 
defendant  in  bringing  about  the  altercation  and  affray  which 
resulted  in  the  death. 
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The  case  here  is  clearly  distinguishable  from  People  v. 
Larubia  (140  N.  Y.  87),  where  the  remark  was  made  by  a 
woman  to  the  defendant  six  months  before  the  homicide,  that 
if  the  deceased's  life  was  not  taken  they  would  not  be  happy. 
A  single  remark  of  that  kind  long  before  could  hardly  have  had 
any  influence  upon  the  defendant  in  the  commission  of  the 
homicide.  The  court  said  in  that  case  that  the  inference  could 
not  be'justified  that  defendant  entertained  the  same  feelings  or 
shared  in  the  belief  that  the  death  of  the  deceased  was  essential 
to  their  mutual  happiness.  In  this  case  the  defendant  at  once 
after  the  remark  was  made  set  out  to  procure  his  revolver  and 
bring  about  the  meeting  with  the  deceased  that  resulted  in  the 
death. 

We  think  no  error  was  committed  in  the  admission  of  this 
evidence,  considering  all  the  other  evidence  in  the  case. 

There  were  no  other  exceptions  taken  on  the  trial  calling  for 
special  consideration.  The  court  has  more  or  less  discretion  as 
to  the  extent  of  cross-examination  and  as  to  the  details  of  evi- 
dence that  should  be  given,  and  no  reversal  should  be  based 
npon  what  may  seem  to  be  technical  errors,  but  which  could 
not  have  been  injurious  to  the  defense.  No  reversible  errors 
were  committed  during  the  trial  and  before  the  jury  retired  to 
deliberate  upon  a  verdict 

Third.  It  was  said,  however,  that  a  new  trial  should  have 
been  granted  for  the  reason  that  the  jury  were  allowed  to  take* 
the  revolver  in  the  jury  room'  while  deliberating  upon  the  ver- 
dict^  without  the  consent  of  the  defendant  and  in  violation  of 
section  425  of  the  Code  of  Criminal  Procedure. 

That  section  provides:  "The  court  may  permit  the  jury, 
upon  retiring  for  deliberation,  to  take  with  them  any  paper  or 
article  which  has  been  received  as  evidence  in  the  cause,  but 
only  upon  the  consent  of  the  defendant  and  the  counsel  for  the 
People." 

The  case  and  exceptions  do  not  show  that  anything  was  said 
or  done  with  reference  to  the  revolver,  or  that  it  was  given  to 
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the  jury  before  they  retired  for  deliberation.      The  affidavite 
used  upon  the  motion  for  a  new  trial  show,  however,  that  after 
the  charge  had  been  completed,  and  before  the  jury  had  retired 
for  deliberation,  the  counsel  for  the  People  asked  if  there  was 
any  objection  to  the  exhibits  in  the  case  being  takem  by  the  jury 
to  their  room  for  inspection,  and  the  court  asked  whether  the 
defendant's  counsel  consented  to  the  jury  taking  the  exhibits  to 
their  jury  room,   and   defendant's  counsel  replied  that  they 
would  decide  that  when  the  question  arose,  or  when  the  jury 
asked  to  have  the  exhibits  before  them;  that  after  the  jury  had 
retired,  in  a  private  talk  with  the  presiding  justice,  the  de- 
fendant's counsel  said  they  did  not  wish  the  exhibits  to  go  into 
the  jury's  hands  because  the  revolver  was  not  then  in  the  same 
condition  as  at  the  time  of  the  homicide,  and  they  feared  an 
improper  inference  might  be  drawn  by  the  jury  from  the  ap- 
I)earanoe  of  the  revolver  as  it  was  at  the  time  of  the  trial,  and 
asked  said  justice  to  refuse  their  request  in  case  the  jury  should 
at  any  time  ask  to  have  the  revolver  for  inspection.     This  talk 
was  not  in  open  court  or  in  the  presence  or  hearing  of  the  jury 
or  the  counsel  for  the  People.      It  appeared  from  the  affidavits 
of  the  sheriff  and  one  of  the  constables  who  had  charge  of  the 
jury,  that  about  six  p.  m.,  while  the  jury  were  deliberating 
upon  the  verdict,  and  when  the  presiding  justice  and  the  coun- 
sel on  both  sides  and  tlie  defendant  himself  were  absent  from 
the  court  room,  the  jury  asked  the  constable  for  the  exhibits 
in  the  case,  and  the  sheriff  took  the  revolver  from  the  clerk's 
desk,  gave  it  to  the  constable,  and  he  delivered  it  to  the  jury. 
It  was  in  the  possession  of  the  jury  until  about  six-forty-five 
p.  m.     The  officers  state  that  they  heard  the  talk  in  court  above 
referred  to,  and  understood  the  jury  were  to  have  the  revolver, 
if  they  wanted  it     The  affidavit  of  the  constable  who  delivered 
the  revolver  to  the  jury  shows  he  heard  it  being  snapped  in  the 
jury  room  while  the  jury  had  it      It  does  not  appear  when  or 
how  the  knowledge  came  to  the  presiding  justice  or  the  counsel 
that  the  revolver  had  been  taken  into  the  jury  room,  or  how 
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it  came  to  be  taken  away  from  the  jury.  It  appeared  from 
affidavits  and  from  evidence  given  upon  the  trial  that  the  re- 
'vrplver  worked  more  easily  at  the  time  of  the  homicide  liian  at 
the  time  of  the  trial^  and  it  appeared  from  the  affidavits  that 
the  revolver  was  exhibited  freely  upon  the  trial,  was  handled 
and  snapped  by  counsel  upon  both  sides,  and  by  the  defendant 
himself  during  the  taking  of  the  evidence  and  by  the  counsel 
during  their  summing  up.  Affidavits  made  by  all  the  jurors 
were  read  upon  the  hearing  of  the  motion  on  the  one  side  or  the 
other  as  to  what  occurred  while  the  jury  had  the  revolver. 
There  was  some  disagreen^ent  between  the  jurors  as  to  the  facts 
sworn  to  by  them  respectively,  but  the  preponderance  of  the  evi- 
dence given  by  them  was  that  the  examination  of  the  revolver 
while  they  had  it  in  no  way  influenced  their  verdict  or  operated 
to  the  injury  of  the  defendant  It  seems  to  be  well  settled  that 
affidavits  of  jurors,  in  criminal  as  well  as  civil  cases,  are  in- 
admissible for  the  purpose  of  impeaching  their  verdict  (Peo- 
ple V.  Hartung,  17  How.  Pr.  87;  S.  C,  4  Park.  Cr.  Rep.  256, 
315,  317;  Dalrymple  v.  Williams,  63  K  Y.  363;  Wilson  v. 
People,  4  Park.  Cr.  Eep.  632;  Williams  v.  Montgomery,  60 
N.  Y.  648.) 

So  far,  therefore,  as  the  affidavits  of  the  jurors  may  have 
tended  to  impeach  their  verdict,  they  were  inadmissible,  and, 
we  assume,  were  not  considered  in  the  court  below  in  deter- 
mining the  motion.  The  motion  was  made  under  section  465 
of  the  Code  of  Criminal  Procedure,  which,  so  far  as  applicable 
here,  provides  as  follows :  "  The  court  .  .  .  has  power 
to  grant  a  new  trial  when  a  verdict  has  been  rendered  against 
the  defendant  by  which  his  substantial  rights  have  been  pre- 
judiced .  ,  .  in  the  following  cases:  .  .  .  When  the 
jury  ,  .  •  have  been  guilty  of  any  misconduct  by  which  a 
fair  and  due  consideration  of  the  case  has  been  prevented,"  etc., 
and  section  463  provides  that  "  a  new  trial  can  be  granted 
,  .  .  only  in  the  oases  provided  in  section  465."  And  the 
Court  of  Appeals  have  said  in  reference  to  this  section  465 
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that  "the  trial  court  is  authorized  to  grant  a  new  trial  pro- 
vided they  can  see  that  the  ^  substantial  rights '  of  the  defend- 
ant have  been  prejudiced,  and  not  otherwise."  (People  y- 
Johnson,  110  N.  Y.  144.) 

The  contention  on  the  part  of  the  defense  was  and  is  that  the 
jury  were  guilty  of  misconduct  in  calling  for  and  taking  the 
revolver  into  the  jury  room  and  examining  and  snapping  Ihe 
same  while  they  were  deliberating  upon  the  verdict  The  re- 
volver was  a  self-cocker  we  assume  (though  it  is  diflScult  to  find 
evidence  in  the  record  to  this  effect),  and  it  worked  easier  at 
the  time  of  the  homicide  as  the  defense  claimed  than  at  the  time 
of  the  trial,  and  it  is  said  that  the  jury  may  have  been  misled 
in  examining  and  snapping  it  in  the  jury  room,  and  may,  there- 
fore, have  concluded  that  the  defendant  did  not  testify  truly 
in  saying  that  the  revolver  was  discharged  the  second  time 
(when  the  death  resulted)  accidentally  and  without  his  intend- 
ing that  it  should  be  so  discharged.  The  justice  who  presided 
during  the  trial  and  who  heard  the  motion  with  great  delibera- 
tion and  care  decided  xmder  all  the  circumstances  that  the  sub- 
stantial rights  of  the  defendant  were  not  prejudiced  by  the  ex- 
amination of  the  revolver  by  the  jury  during  their  delibera- 
tions. His  opportunity  for  passing  upon  this  question  was 
better  than  ours,  the  determination  of  the  question  rested  more 
or  less  in  his  discretion,  and  we  are  not  inclined  to  disagree 
with  him  in  the  result  at  which  he  arrived.  The  evidence  hav- 
ing been  given  upon  the  trial  and  before  the  jury  that  the  re- 
volver, after  laying  unused  from  the  time  of  the  homicide  until 
the  time  of  the  trial,  a  period  of  about  six  months,  did  not  work 
so  easily  when  the  jury  examined  it  as  when  the  defendant 
used  it  at  the  homicide,  wo  may  assume  that  the  jury  had  this 
fact  in  mind  when  they  examined  it,  and  counsel  u]>on  both 
sides  and  the  defendant  himself  having  during  the  trial 
snapped  the  revolver  frequently  in  the  presence  of  the  jury, 
and  called  their  attention  to  it,  we  cannot  see  how  the  additional 
examination  of  it  by  the  jury,  the  extent  of  which  does  not 
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appear,  oould  have  produced  any  improper  influence  upon  them 
prejudicial  to  defendant's  subetantial  rights. 

Verdicts  in  these  cases  should  not  be  set  aside  upon  merely 
technical  grounds.  The  rights  of  defendants  should  be  care- 
fully guarded,  but  the  express  provisions  of  sections  463  and 
465  only  permit  the  court  to  grant  new  trials  when  substantial 
rights  have  been  prejudiced. 

The  trial  of  this  case  was  very  carefully  conducted  by  an  able 
impartial  justice  and  it  was  not  claimed  the  error  of  per- 
mitting the  revolver  to  be  taken  into  the  jury  room  was  due  to 
any  action  of  such  presiding  justice.  It  occurred  by  reason  of 
the  carelessness  of  the  constable  and  the  sheriff  of  the  county, 
they  and  the  jury  themselves  apparently  understanding  the  talk 
between  counsel  and  court  to  have  been  that  the  jury  might 
have  the  exhibits  in  the  case  whenever  they  asked  for  them. 
Defendant's  counsel  did  not  then  state  plainly  in  the  presence 
of  the  juiy  that  they  ,would  not  consent  to  the  jurors  having 
the  exhibits,  and  contented  themselves  with  a  refusal  of  such 
consent  in  a  private  conversation  with  the  presiding  justice, 
out  of  court,  in  the  absence  of  the  jury  and  counsel  for  the 
People. 

The  presiding  justice  very  likely  had  in  mind  when  he  deter- 
mined the  motion  the  circumstances  under  which  he  and  the 
counsel  discovered  that  the  jury  had  taken  the  revolver  in  the 
jury  room,  and  how  it  happened  to  be  taken  from  them  forty- 
five  minutes  later,  which  was  three  hours  before  they  finally 
rendered  the  verdict  The  record  is  entirely  silent  as  to  these 
matters,  but  we  assume  the  presiding  justice  had  knowledge 
with  reference  thereto  and  that  they  infiuenced  his  decision  of 
the  motion.  It  does  not  appear  that  any  objection  was  made 
to  the  presence  of  the  revolver  in  the  jury  room  by  the  defend- 
ant or  his  counsel,  or  that  any  motion  was  made  with  reference 
thereto  until  it  was  known  that  the  verdict  was  adverse  to  the 
defendant,  and  than  the  question  was  raised  by  their  motion 
for  a  new  trial. 
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Under  all  these  circum&tances  we  do  not  feel  called  upon  to 
reverse  the  order  denying  the  motion  for  a  new  trial. 

Our  conclusion  is,  therefore,  that  the  judgment  and  order 
appealed  from  should  be  aiBrmed  and  the  case  remitted  to 
Cayuga  county  pursuant  to  section  547  of  the  Code  of  Crim- 
inal Procedura 

Adams^  p.  J.,  McLennan  an3  Spbino,  JJ.,  concurred; 
HiscocK^  J.,  not  sitting. 

Judgment  and  order  affirmed  and  case  remitted  to  Cayuga 
County  Court  pursuant  to  section  647  of  the  Code  of  Criminal 
Procedure. 


Court  of  General  Sessions— New  York  Conntjr* 

August,  1902.       ^ 

THE  PEOPLE  V.  WILLIAM  H.  BUEKE. 

(38  Misc.  666.) 

DiSOBDEBLT   PeBSON — DEPOSIT   IW   LlEU  OF   XJffDVBTAKTNQ, 

Where  defendant  deposited  $300  in  lieu  of  undertaking  for  sup- 
port of  his  wife  and  costs  of  appeal,  and  the  judgment  was  affirmed, 
whereupon  the  defendant  surrendered  himelf  and  was  committed, 
Held,  that  while  there  may  be  no  express  statutory  authority  for 
such  cash  deposit,  it  was  made  in  the  interest  of  justice,  and  the 
court  would  not  order  its  return  but  would  discharge  defendant  and 
apply  the  money  to  the  support  of  the  wife  and  costs,  leaving  the 
overplus  only  to  be  returned  to  defendant. 

Motion  directing  the  city  diamberlain  to  return  to  defend- 
fuit  money  deposited  by  him  in  lieu  of  an  undertaking. 

W.  A.  Sweetser,  for  motion. 

George  L.  Rives,  Corporation  Counflel  (Herman  SticM,  d 
counsel),  opposed. 
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FosTEB,  J. :  This  is  a  motion  to  direct  the  city  chamberlain 
to  return  to  the  defendant  money  deposited  by  him  in  lieu  of  an 
undertaking. 

On  March  26,  1902,  the  defendant  was  adjudged,  for  aban- 
donment of  his  wife,  to  pay  four  ($4)  dollars  weekly  for  the 
support  of  his  wife. 

On  the  following  day  an  appeal  was  taken  and  allowed  upon 
the  defendant  giving  a  written  undertaking  in  the  sum  of  three 
hundred  ($300)  dollars  to  abide  the  order  of  the  Appellate 
Court  and  to  pay  such  costs  as  might  bo  awarded  against  him. 
Thereafter  in  lieu  of  such  undertaking  the  defendant  deposited 
three  hundred  ($300)  dollars  in  cash  with  the  dty  chamber- 
lain, and  was  thereupon  discharged  from  custody. 

Thereafter  the  appeal  was  duly  heard  and  the  judgment  of 
the  court  below  was  duly  affirmed.  The  defendant  thereupon 
surrendered  himself  and,  uj)on  the  motion  of  the  corporation 
counsel  and  the  consent  of  the  defendant  and  his  counsel,  was 
committed  pro  fomuij  by  the  court.  By  such  affirmance  the 
judgment  of  the  court  below  became  the  judgment  of  this,  the 
appellate  court,  and  the  defendant  now  stands  ordered  to  pay 
for  one  year  four  ($4)  dollars  a  week  for  his  wife's  support 
The  mon^  thus  deposited  stands  in  place  of  the  defendant  and 
is  in  effect  a  payment  in  advance  of  the  entire  sum.  The 
money  so  deposited  is  the  money  of  the  defendant  for  all  the 
purposes  of  the  action  or  proceedings.  (People  ex  rel.  Gilbert 
V.  Laidlaw,  102  N.  T.  588.) 

While  there  may  be  no  express  statutory  authority  for  mak- 
ing or  receiving  such  cash  deposit  it  seems  to  have  been  in  the 
interest  of  justice  and  in  avoidance  of  an  unnecessary  circuity 
of  action  to  accept  it  and  to  apply  it  to  the  support  of  the  wife 
as  required  by  the  judgment  of  the  court.  I  shall  not  order 
its  return. 

The  defendant  should  be  discharged  from  custody  therefore 
and  the  money  applied  to  the  support  of  the  wife  and  the  costs 
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a0  adjudged,  leaving  the  overpliM  oailj  to  be  retonied  1k>  the 
defendant 

Ordered  ao«>rdingly« 


Cioiirt  of  Ippeali. 

October  7,  1902. 

THE  PEOPLE  V.  FRANK  P.  ELLIOTT. 

(172  N.  Y.  146.) 

L  TiiAL— Testimont  or  Deceased  Witness  mat  bk  Bead  at  SB00in> 

TBiAi^-Ck>OE  Civn.  Proc.,  Sec.  830. 

While  there  is  no  express  provision  of  the  Ck>de  of  Criminal  Proce- 
dure authorizing  the  reading  on  a  second  trial  of  the  testimony  of  a 
deceased  witness  sworn  a^  the  first  trial  of  a  criminal  action,  sec- 
tion 830  of  the  Code  of  Civil  Procedure,  authorizing  the  reading  of 
such  testimony  tak'en  at  the  former  trial  of  an  action,  is  also  appli- 
cable to  a  criminal  action,  since  the  word  "action,"  as  defined  in 
section  3333  of  the  Code  of  Civil  Procedure,  refers  to  both  civil  and 
criminal  actions.  ^ 

C  Same — Code  Cbim.  Proc.,  Sec.  8,  Subo.  3. 

The  right  of  the  accused  to  be  confronted  with  the  witnesses  against 
him  in  the  presence  of  the  court,  provided  for  in  subdivision  3  of 
section  8  of  the  Code  of  Criminal  Procedure,  which  is  merely  a  re- 
enactment  of  section  14  of  the  Bill  of  Rights,  is  not  violated  by  the 
reading  of  such  testimony  on  the  second  trial,  where  only  such  testi- 
mony is  read  as  was  taken  on  the  first  trial  in  the  presence  of  the 
accused,  represented  by  counsel  exercising  the  full  right  of  crose- 
exami nation,  and,  therefore,  the  accused  has  been  once  confronted 
by  the  witness  against  him  in  the  presence  of  the  court. 

'Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Department^  entered 
November  26,  1901,  affirming  a  judgment  of  the  Chenango 
County  Court,  entered  upon  a  verdict  convicting  the  defend- 
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ant  of  the  orime  of  rape  in  the  second  degree,  and  an  order 
denying  a  motion  for  a  new  trial. 

The  f aet6>  so  far  as  material,  are  stated  in  the  opinion. 

John  P.  Wheeler,  for  appellants 

Wordsworth  B.  Matterson,  for  respondenH 

Babtlett^  J. :  This  defendant  has  been  tfwioe  tried.  He 
judgment  of  conviction  at  the  first  trial  was  reversed  by  this 
court  (163  N.  Y.  11).  At  the  second  trial  a  judgment  of  con- 
viction was  entered  upon  the  verdict  of  a  jury,  which,  on  ap- 
peal, was  affirmed  by  the  Appellate  Division,  and  we  are  now 
called  upon  to  pass  on  that  determination. 

The  learned  counsel  for  the  defendant  presents  three  grounds 
for  the  reversal  of  this  judgment:  Error  in  challenging  the 
jury;  failure  of  the  trial  judge  to  follow  the  decision  of  this 
court  on  the  first  appeal  in  charging  the  jury;  the  admission 
of  the  testimony  of  Dr.  Brooks,  who  was  dead  at  the  time  of 
the  second  trial. 

The  Appellate  Division  decided  that  none  of  these  grounds 
presented  reversible  error,  and  we  are  of  the  same  opinion,  but 
deem  it  proper  to  further  consider  the  question  whether  Dr. 
Brooks'  testimony  was  properly  read  on  the  second  trial. 

The  Code  of  Criminal  Procedure  (sea  8,  subd.  3)  provides 
that  in  a  criminal  action  the  defendant  is  entitled  "  To  produce 
witnesses  in  his  behalf,  and  to  be  confronted  with  the  wit- 
nesses against  him  in  the'  preeence  of  the  court,  except  that 
where  the  charge  has  been  preliminarily  examined  before  a 
magistrate,  and  the  testimony  reduced  by  him  to  the  form  of 
a  deposition  in  the  presence  of  the  defendant,  who  has,  either 
in  person  or  by  counsel,  crossrexamined,  or  had  an  opportunity 
to  cross-examine,  the  witness,  .  .  .  the  deposition  of  the 
vi tress  may  l>o  rend  upon  its  b?ing  satisfactorily  shown  to  the 
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court  that  he  is  dead  or  insane,  or  cannot  with  due  diligence  be 
found  in  the  State." 

There  seems  to  be  no  provision  of  the  Code  of  Criminal 
Procedure  authorizing,  in  terms,  the  reading  on  a  second  trial 
of  the  testimony  of  a  deceased  witness  sworn  at  the  first  trial. 

The  Code  of  Civil  Procedure  (sec  830)  provides  as  follows: 
"  Where  a  party  or  a  witness  has  died  .  .  .  since  the  trial 
of  the  action,  .  .  .  the  testimony  of  the  decedent,  •  •  . 
taken  or  read  in  evidence  at  the  former  trial  or  hearing,  may 
be  given  or  read  in  evidence  at  a  new  trial  or  hearing,  or  upon 
any  subsequent  trial  or  hearing,  of  the  same  subjectrmatter  in 
an  action  .  .  .  between  the  same  parties  who  were  parties 
to  such  former  trial  or  hearing  or  their  legal  representatives,  by 
eitlier  party  to  such  new  trial  or  hearing  or  to  such  subsequent 
action,  .  .  .  subject  to  any  other  legal  objection  to  the 
competency  of  the  witness,  or  to  any  other  legal  objection  to  his 
testimony  or  any  question  put  to  him.  The  original  steno- 
graphic notes  of  such  testimony  taken  by  a  stenographer,  who 
has  since  died  or  become  incompetent,  may  be  so  read  in  evi- 
dence by  any  person  whose  competency  to  read  the  same  ac- 
curately is  established  to  the  satisfaction  of  the  court,  .  .  . 
presiding  at  the  trial  of  such  action.     ..." 

The  section  quoted  refers  to  the  death  of  a  witness  after  the 
trial  of  an  "  action." 

Section  3333  of  the  Code  of  Civil  Procedure  defines  "action  " 
as  follows :  "  The  word  *  action,'  as  used  in  the  new  revision 
of  the  statutes,  when  applied  to  judicial  proceedings,  signifies 
an  ordinary  prosecution,  in  a  court  of  justice,  by  a  party 
against  another  party,  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment 
of  a  public  offense." 

This  definition  renders  it  clear  that  section  830  of  the  Code 
of  Civil  Procedure,  above  quoted,  refers  to  both  civil  and  crim- 
inal actions. 
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Section  8  of  the  Code  of  Criminal  Prooedure  provides  that 
tiie  defendant  shall  be  confronted  with  the  witnesses  against 
him  in  the  presence  of  the  court  This  is  merely  a  re-enact- 
ment of  the  Bill  of  Eights,  which  provides  in  section  14  that 
the  accused  shall  be  confronted  with  the  witnesses  against  him. 
(2  R  S.  [Banks'  ed.],  1561.) 

The  constitution  of  this  State,  unlike  the  Federal  constitu- 
tion, has  no  similar  provision. 

The  question  has  been  much  discussed  whether  the  reading 
of  testimony,  reduced  to  a  deposition  in  a  preliminary  exam- 
ination, where  the  accused  was  represented  by  counsel  and  ex- 
ercised the  right  of  cross-examination,  or  testimony  taken  at  a 
former  trial,  where  the  deponent  or  witness  was  dead  at  the 
time  of  the  subsequent  trial,  could  be  read  in  evidence.  It 
has  also  been  matter  of  discussion  whether  the  precise  testi- 
mony taken  at  a  former  trial  should  be  read  in  evidence  from 
the  minutes,  or,  in  case  of  their  destruction,  the  substance 
thereof  given  by  a  witness  who  heard  the  testimony  delivered 
at  the  first  trial. 

In  the  case  of  People  v.  Williams  (35  Hun,  516),  the  ques- 
tion of  the  constitutionality  of  section  8,  subdivision  3,  of  the 
Code  of  Criminal  Procedure  was  under  consideration.  Judge 
Daitiels  said  (p.  518)  :  "  It  is  manifest  from  the  authorities 
permitting  the  deposition  or  evidence  of  a  deceased  witness  to 
be  read  upon  a  trial  of  the  aocused,  that  it  has  not  been  deemed 
essential  that  he  should  be  confronted  by  the  witness  against 
him  upon  the  trial  itself;  but  if  the  evidence  be  taken  in  the 
course  of  the  proceeding  in  his  presence,  and  with  the  right  or 
privilege  of  cross-examination  secured  to  him,  that  will  be 
8u£Scient  to  allow  the  deposition  to  be  read,  in  case  of  the  de- 
cease of  the  witness  making  it,  between  the  time  when  it  may 
be  taken  and  the  time  of  the  trial.  And  if  this  article  of  the 
constitution  should  be  held  to  be  applicable  to  the  case,  it  would 
not,  therefore,  exclude  the  deposition  received  in  evidence  on 
the  trial  of  the  defendant" 
Vol.  XVI— 3 
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The  constitution  here  referred  to  is  the  Federal  constitution, 
for,  afi  already  observed,  the  State  constitution  has  no  provision 
for  the  right  of  conf rontment 

In  People  v.  Penhollow  (42  Hun,  103),  it  appeared  that  a 
witness  on  the  part  of  the  People,  at  the  first  trial  of  this  in- 
dictment^ was  dead  at  the  time  of  the  second  trial,  and  the  dis- 
trict attorney  offered  to  read  in  evidence  her  testimony  as  pre- 
viously given.  To  the  reception  of  this  proof  the  defendant 
objected,  on  the  ground  that  it  was  incompetent  and  unconstitu- 
tional, being  in  violati"jn  of  the  sixth  article  of  the  amendments 
of  the  constitution  of  the  United  States,  which  proride  that  ia 
all  criminal  prosecutions  the  accused  shall  be  confronted  with 
the  witnesses  against  him. 

The  court  said  (p.  105)  :  **  This  provision  has  no  applica- 
tion to  criminal  trials  in  the  State  courts  for  a  violation  of 
State  laws.  This  rights  secured  to  the  accused,  is  limited  in 
its  application  to  citizens  of  the  United  States  on  trial  in  the 
Federal  courts,  charged  with  a  violation  of  the  constitution  of 
the  United  States,  or  of  the  laws  of  Congress.  .  .  .  Our 
own  State  constitution  does  not  contain  any  provision  securing 
to  the  accused  the  right  and  privilege  of  being  confronted  by 
the  witnesses  against  him.  In  the  Bill  of  Rights,  adopted  by 
the  Legislature,  there  is  a  provision  similar  to  the  one  embraced 
in  the  constitution  of  the  United  States  and  expressed  in  the 
identical  words."  The  learned  judge  here  quotes  section  14 
of  the  Bill  of  Rights,  and  proceeds  as  follows:  "  The  accused 
was  confronted  by  the  witness  on  the  former  trial,  and  he  had 
an  opportunity  of  making  a  crossrexamina'^ion,  and  that  satis- 
fies the  requirements  of  the  statutes.  The  right  secured  to 
the  accused,  it  is  to  be  observed,  is  ^  to  be  confronted  with  the 
witnesses  against  him.'  This  language  does  not  require  that 
the  accused  shall,  in  all  cases,  be  confronted  with  the  witnesses 
against  him  upon  a  pending  trial  of  the  indictment.  The 
(*ourtfl  have  held  that  the  statute  is  satisfied,  in  cases  of  neces- 
sity, if  the  accused  has  been  once  confronted  by  the  witness 
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against  Mm  in  any  stagq  of  the  proceedings  upon  the  same 
accuaation,  and  has  had  an  opportunity  of  a  crose-examination, 
by  himself  or  by  counsel,  in  his  behalf." 

In  Brown  v.  Commonwealth  (73  Penn.  St  321),  the  quea- 
tion  was  considered  whether  the  testimony  taken  by  the  com- 
monwealth, on  a  hearing  before  a  justice  of  the  peace,  of  a 
person  charged  with  murder,  was  admissible  on  the  trial. 
Chief  Justice  Kead,  in  a  very  careful  and  able  opinion,  con- 
sidered the  question  at  some  length,  citing  many  authorities, 
and  reached  the  conclusion  that  the  testimony  was  admissibla 

A  like  question  was  before  the  court  in  Commonwealth  v. 
Richards  (35  Mass.  [18  Pickering],  434).  The  learned  court 
said :  "  It  has  been  contended  for  the  defendant  that  the  ad- 
mission of  such  evidence  is  directly  against  the  twelfth  article 
of  the  Bill  of  Rights,  which  provides  that  in  criminal  cases  the 
subject  shall  have  a  right  '  to  meet  the  witness  against  him, 
face  to  faca'  Now,  the  defendant  did  meet  the  witness  who 
has  deceased,  face  to  face,  and  might  have  cross-examined  him 
before  the  magistrate  touching  this  accusation.  .  .  •  We 
think  it  to  be  very  clear  that  testimony  of  what  a  deceased  wit- 
ness did  testify  on  a  former  trial,  between  the  same  parties  on 
the  same  issue,  is  competent  evidence.  The  rule  is  thus  well 
stated  in  2  Lilly's  4-br.  745 :  '  If  one  who  gave  evidence  on  a 
former  trial  be  dead,  then,  upon  proof  of  his  death,  any  person 
who  heard  him  give  evidence  and  observed  it  shall  be  admitted 
to  give  the  same  evidence  as  the  deceased  witness  gave,  pro- 
vided it  were  between  the  same  parties.'  I  cite  the  passage 
for  the  expression  *  shall  be  permitted  to  give  the  same  evi- 
dence '  which  the  deceased  gave.  It  is  to  be  the  same,  not  a 
part,  not  the  effect  or  substance,  but  the  whole  evidence,  which 
the  deceased  witness  gave,  touching  the  matter  or  issue  in  con- 
troversy. (1  Phil.  Evid.,  chap.  7,  sec.  7;  Miles  v.  O'Hara, 
4  Binney,  111 ;  Pyke  v.  Crouch,  1  Lrd.  Raym.  730  j  Melvin  v. 
AVhiting,  7  Pick.  79;  Bull  N.  P.  242,  et  seq.):* 
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In  People  v.  Newman  (5  Hill,  295),  the  Supreme  Court  of 
this  State  held  that  in  a  criminal  action  the  public  prosecutor 
will  not  be  allowed  to  use  the  testimony  given  hy  the  witness 
at  a  former  trial  of  the  same  indictment  though  he  be  absent 
from  the  State.  It  is  stated  in  a  per  curiam  opinion  as  follows : 
"  It  seems  to  be  settled  in  this  court  that  nothing  short  of  the 
witness'  death  can  be  received  to  let  in  his  tes-timony  given 
on  a  former  trial.  (Powell  v.  Waters,  17  Johns.  176;  Wilbur 
V.  Selden,  6  Cow.  162;  and  see  Jackson  v.  Bailey,  2  Johns. 
17;  Beals  v.  Guernsey,  8  Johns.  446;  White  v.  Kibling,  11 
Johns.  128;  Crary  v.  Sprague,  12  Wend.  41,  44,  45.)  But 
if  the  rule  were  otherwise  in  respect  to  civil  cases,  we  are  of 
opinion  that  it  should  not  be  applied  to  criminal  proceedings. 
.  .  .  It  is  not  now  necessary,  however,  to  decide  that  point, 
the  present  case  being  one  of  mere  absence  from  the  territorial 
jurisdiction  of  the  court." 

In  the  case  of  United  States  v.  Macomb  (5  McLean,  286), 
the  Circuit  Court  of  the  United  States,  Seventh  Circuity  held 
that  where,  at  the  preliminary  examination,  a  witness  since 
deceased  testified  in  relation  to  the  offense,  the  accused  being 
present  and  his  counsel  accorded  the  right  of  cross-examination, 
that  on  a  trial  before  a  jury,  under  an  indictment  for  the  same 
offense,  witnesses  might  be  permitted  to  testify  as  to  what  the 
deceased  swore  to  on  the  preliminary  examination.  Judge 
Deummond  in  that  case  made  an  exhaustive  examination  of 
the  authorities  and  reasons  the  question  on  principle  at  length. 

Mr.  Underbill,  in  his  work  on  Criminal  Evidence  (sec.  261), 
says:  "In  criminal  as  in  civil  procedure,  the  evidence  of  a 
witness  at  a  prior  trial  may  be  proved  as  evidence  in  a  subse- 
quent trial  of  the  accused  for  the  same  offense  if  the  witness 
is  dead  or  has  become  incompetent  by  reason  of  mental  de^- 
rangement.  His  testimony  is  admissible  either  for  or  against 
the  party  in  whose  favor  he  originally  testified.  (State  v. 
Taylor,  Phil.  [K  Car.],  508,  513;  Hair  v.  State,  16  Neb. 
601,  605;  State  v.  McNeil,  83  La.  An.  1332;  O'Brien  v.  Com., 
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6  Bush  [Ky.],  663,  571;  State  v.  Johnson,  12  Nev.  121,  123; 
State  V.  Able,  66  Mo.  357;  Sullivan  v.  State,  6  Tex.  App. 
319.)" 

In  Greenleaf  on  Evidenoe  (Vol.  1  [16th  ed.],  sea  163g), 
this  language  is  used :  "  The  death  of  the  witness  has  always 
and  of  course  been  considered  as  sufficient  to  allow  the  use  of 
his  former  testimony.^'  Citing  a  number  of  cases  in  England 
and  several  States  of  the  Union.  (See,  also,  Abbott's  Trial 
Brief  Criminal  Cases,  sec.  664,  and  cases  cited ;  Cowen  &  Hill's 
notes  on  Phillipe'  Evidence,  vol.  1,  p.  571,  note  437,  and  p. 
578,  note  442.) 

It  seems  to  have  been  the  universal  rule  that  the  evidence 
of  a  deceased  witness  could  be  read  on  the  second  trial  in  dvil 
cases.  It  has  been  debated  to  some  extent  whether  the  rule 
should  be  extended  to  criminal  trials.  It  is  safe  to  say  that 
the  great  weight  of  authority  is  in  favor  of  such  extension. 
The  object  of  all  trials,  civil  and  criminal,  is  to  arrive  at  the 
truth  and  do  justice,  and  it  would  certainly  tend  to  an  opposite 
result  if  testimony  carefully  taken  upon  a  former  trial,  at 
which  the  accused  was  represented  by  counsel,  who  was  per- 
mitted the  right  of  crossrexamination,  is  to  be  excluded  by  the 
mere  accident  of  the  death  of  the  witness,  which  is  liable  to 
occur  in  all  prolonged  litigations. 

In  this  State  the  discussion  of  the  question  seems  to  have 
been  confined  to  the  lower  courts,  and  mainly  in  the  earlier 
cases. 

There  is  little  doubt  that  the  practice  in  civil  cases  in  this 
regard  has  been  adopted  by  the  criminal  courts  as  matter  of 
course,  whidb  accounts  for  the  fact  that  the  question  has  not 
been  presented  to  this  court,  so  far  as  we  are  advised. 

The  Legislature  in  enacting  section  830  of  the  Code  of 
Civil  Procedure,  alrekdy  quoted,  evidently  sought  to  codify 
what  was  an  existing  general  rule  in  both  civil  and  criminal 
cases.  If  this  legislation  could  properly  be  regarded  as  vio- 
lating the  ri^t  of  oonfrontment,  as  contained  in  the  Bill  of 
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Eights^  it  would  amount  only  to  a  modification  of  the  rule  aa 
laid  down  in  the  former  legislation.  There  is,  however,  no 
ground  for  such  criticism,  as  it  is  very  clear  that  the  right  of 
confrontment  has  been  carefully  guarded  in  this  and  other 
States  by  only  admitting  such  testimony  or  depositions  as  were 
taken  in  the  presence  of  the  accused,  represented  by  counsel, 
exercising  the  full  right  of  cross-examination. 

While  unable  to  find  reversible  legal  error  in  this  record,  we 
feel  constrained  to  repeat  what  we  said  on  the  first  appeal  (163 
N.  Y.  12),  that  "  in  a  case  like  the  one  before  us,  where  the 
indictment  charges  a  heinous  and  unnatural  offense,  it  b  most 
difficult  to  secure  an  absolutely  fair  trial." 

There  are  features  of  this  case,  common  to  both  trials,  where 
evidence  was  procured  for  the  People  at  the  fearful  cost  of  a 
mother  voluntarily  subjecting  a  mere  child  to  the  alleged  repeti- 
tion of  an  unthinkable  and  horrible  offense  by  the  father. 
This  is  a  phase  of  the  case  we  do  not  feel  justified  in  passing 
over  without  comment  It  was  an  unconscionable  and  brutal 
act  on  the  part' of  the  child's  mother,  in  seeking  to  secure  her 
husband's  conviction,  by  resorting  to  a  mode  of  procedure  that 
shocks  the  moral  sense  of  every  right-thinking  person. 

The  case  of  the  People  ia  subjected  to  the  gravest  suspiciona 
under  the  circumstances. 

The  judgment  of  conviction  should  be  affirmed. 

Pabkeb,  Ch.  J.,  O'Bbien^  Mabtiw,  Vann,  Ot7I.i.bw,  3" J. 
(and  Gbay,  J.,  in  result),  concur. 

Judgment  affirmed. 
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Coart  of  Appeals. 

October  7,  1902. 

THE  PEOPLE  V.  GEORGE  A.  SMITH. 

(172  N.  Y.  210.) 

1.  MUBDKB-— TBIAL — ^FOBMEB    JeOPABDT — NEW    TbIAL. 

Where  tlie  court,  on  the  trial  of  defendant  for  murder,  was  latiafled 
that  one  of  the  jurors  was  sick  and  unable  to  perform  his  duty,  it 
was  authorized  to  order  him  discharged  and  to  then  or  subsequently 
impanel  another  jury  to  try  the  indictment,  and  a  plea  of  former 
acquittal  or  conviction  could  not  be  properly  interposed. 

2.  Sams — Evidence. 

Proof  of  finding  upon  the  premises  of  the  accused  the  frame  of  a 
revolver,  with  which  it  was  claimed  a  murder  was  committed,  and 
which  was  partially  covered  with  black  grease  and  emitted  a  smell 
of  burnt  powder  from  the  barrel,  together  with  testimony  ot  the 
finding  of  the  center  pin  and  of  several  cartridges  containing  bullets 
similar  to  the  one  extracted  from  the^^head  of  deceased,  is  compe- 
tent, although  the  cylinder  was  not  found  and  no  direct  proof  that 
there  was  a  cylinder  in  the  frame  while  it  was  in  the  possession  of 
the  accused. 

3.  Same — ^Lay  Witness. 

The  court,  upon  the  cross-examination  of  a  witness  for  the  prosecu- 
tion who  has  testified  to  acts  and  conversations  of  the  accused  sub- 
sequent to  the  homicide,  pproperly  excluded  evidence  as  to  whether  the 
conduct  of  the  accused  seemed  to  the  witness  to  be  natural  and 
genuine  when  the  opinion  called  for  is  not  restricted  to  any  particu- 
lar act  or  acts  testified  to  by  him,  and  the  witness  is  not  shown  to 
possess  any  superior  knowledge  on  which  to  base  an  opinion. 

4.  Same. 

The  testimony  of  a  nurse  as  to  the  appearance,  silence  and  de- 
meanor of  a  wife  when  the  husband,  accused  of  shooting  her,  came 
into  the  room  where  she  was,  as  well  as  a  statement  concerning  her 
subsequent  physical  condition  and  temperature,  are  inadmissible  as 
a  basis  from  which  to  draw  conjectures  as  to  the  wife's  belief  in  the 
guilt  of  the  husband,  whose  innocence  she  had  declared,  where,  at  the 
time,  the  accused  neither  made  any  direct  admission  nor  performed 
any  act  which  could  be  regarded  as  an  admission. 
6.  Same — Silence  of  Accused. 

A  husband  accused  of  the  shooting  of  his  wife,  where  there  is  no 
proof  that  he  observed  these  things  is  not  required  to  interrogate  her 
as  to  her  change  of  countenance,  as  to  the  reason  why  she  withdrew 
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her  hand,  why  she  did  not  speak  to  him,  or  look  at  him,  or  why  she 
turned  her  head,  nor  is  his  silence  at  the  time  such  an  acquiescence 
in  her  conduct  as  to  render  testimony  of  her  demeanor  admissible, 
where  she  had  persistently  declared  him  to  be  innocent,  was  at  tSb 
time  in  a  semi-conscious  and  partially  paralyzed  condition^  and  he 
had  been  cautioned  by  her  attendants  to  maintain  silence  and  not 
disturb  her. 
0.  8am£ — Knowledge  of  Impulses  of  Deceased. 

It  was  error  for  the  court  to  permit  a  nurse,  who  attended  a  wife 
fatally  shot,  to  state  her  knowledge  of  the  impulses  of  the  deceased 
in  withdrawing  her  hand  from  her  accused  husband,  when  such 
knowledge  was  based  upon  the  looks  of  deceased  and  what  she  sub- 
sequently said,  with  no  proof  as  to  what  that  statement  was. 

7.  Appeal — Reversible  Erbob. 

The  erroneous  admission  in  a  trial  for  homicide  of  evidence  as  to 
the  silence  of  the  accused  while  in  the  presence  of  the  deceased 
before  her  death,  and  as  to  the  demeanor  of  the  latter,  constitutes 
reversible  error  where  the  testimony  was  specially  called  to  the 
attention  of  the  jury  in  the  charge  of  the  court,  and  they  were  told 
that  it  might  be  considered  by  them  in  determining  the  defendant's 
guilt  or  innocence. 

8.  Same — ^Admissions. 

Statements  made  by  a  husband,  accused  of  killing  his  wife,  to  a 
witness,  that  although  the  latter  had  told  him  that  his  wife  could 
not  speak  before  her  death,  yet  the  witness  was  reported  in  a  news- 
paper as  having  said  that  the  deceased  told  her  that  the  husband 
was  guilty,  do  not  constitute  an  admission  by  the  accused  of  any 
fact  material  to  the  issue  and  are  inadmissible. 

9.  Same. 

Where  a  witness  was  improperly  permitted  to  testify  as  an  expert 
to  many  material  matters  when  he  was  obviously  incompetent,  the. 
error  is  not  cured  by  striking  out  all' except  such  portiona  as  bear  on 
specified  subjects,  where  it  is  difficult  if  not  impossible  for  the  jury 
to  determine  what  was  stricken  out  and  what  remained;  nor  is  the 
error  cured  by  an  offer  of  the  court  to  strike  out  the  entire  evidence 
of  the  witness  and  permit  him  to  be  recalled  when  the  proper  founda- 
tion is  laid. 

10.  Same — Dying  Declarations. 

The  fact  that  decedent  was  in  actual  danger  of  death  may  be  estab- 
lished by  her  declarations,  the  testimony  of  the  attending  physicians 
and  the  circumstances  showing  her  condition,  and  that  it  was  realized 
by  her. 

11.  Same. 

It  is  error  for  the  court  to  admit  proof  of  the  declarations  of  the 
decedent  relating  to  occurrences  forming  no  part  of  the  rea  gestae 
and  which  took  place  hours  before  the  tragedy. 
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AppEAii  from  a  judgment  of  the  Supreme  Court^  rendered 
at  a  Trial  Term  for  the  county  of  Monroe,  November  10,  1898, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degrea 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  Bainee^  for  appeUanti 

Stej^en  J.  Warren,  for  respondent 

MabtiNj  J.:  On  the  morning  of  September  9,  1897,  at 
Churchville,  in  the  county  of  Monroe,  a  most  horrible  tragedy 
occurred.  The  victim  was  the  defendant's  wife.  On  the  fol- 
lowing morning  the  defendant  was  arrested  and  charged  with 
having  caused  her  death.  In  November,  1897,  he  was  indicted 
for  the  crime  of  murder  in  the  first  degree,  was  subsequently 
tried,  and  on  November  4,  1898,  was  convicted  of  the  crime 
charged.  On  November  tenth  he  was  sentenced  to  be  executed 
in  the  manner  provided  by  law.  At  the  time  of  the  homicide 
the  defendant  was  sixty-three  years  of  age  and  his  wife  sixty- 
one.  They  had  been  married  forty-three  years  and  had  two 
adult  sons  who  were  also  married,  one  living  at  Churchville  and 
the  other  at  Omaha.  The  defendant  claimed  that  on  the  morn- 
ing of  the  homicide  two  burglars  entered  his  houses,  robbed  him 
of  his  money  and  shot  his  wife  because  she  attempted  to  give 
an  alarm.  Her  death  was  not  immediate,  but  occurred  five 
days  later  from  the  effects  of  a  pistol  wound  in  the  head  in- 
flicted at  the  time  of  the  tragedy.  At  that  time  the  occupants 
of  the  house  were  the  defendant,  his  wife,  Grant  Walker,  her 
nephew,  and  Miss  New,  a  nurse  attending  him.  Walker  and 
the  nurse  occupied  a  bedroom  and  hall  directly  over  the  room 
where  the  defendant  and  his  wife  slept,  but  they  heard  no  shot 
althou^  the  nurse  was  giving  medicine  on  the  hour  and  be- 
tween hours  passed  up  and  down  stairs.  The  defendant  and 
his  wife  occupied  the  same  bed,  having  retired  about  ten  o'clock 
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on  the  previous  night      At  twelve  o'clock  they  both  arose  but 
Boon  retired  again.      Shortly  before  three  o'clock,   Dr.   Van 
Horn,  a  neighbor,  heard  the  report  of  a  pistol  in  the  direction 
of  the  defendant's  house,  but  it  was  heard  by  no  one  else.      At 
about  three  o'clock  the  nurse  was  aroused,  but  what  awakened 
her  she  was  unable  to  stata     Upon  awakening  die  heard  groan- 
ing, went  to  her  patient,  found  him  sleeping,  and  then  con- 
cluded that  it  was  below  and  that  it  was  the  defendant.      She 
did  not  go  to  the  room  where  he  was  until  about  four  o'clock 
and  in  the  meantime  the  groaning  continued,  but  she  heard 
no  other  sound  except  after  three  o'clock  she  heard  the  shut- 
ting of  a  door  which  she  could  not  locate.      When,  finally,  she 
went   below,    she   found   the   defendant   in   the   dining   room 
fastened  with  ropes  to  the  leg  of  an  oak  dining  table,  with  his 
legs  bound,  his  hands  tied  behind  him  and  a  gag  in  his  mouth. 
She  asked  him  if  he  was  sick  and  he  replied,  "  They  bound 
me,   let  me  loosa"      She  at  once  summoned  the  neighbors. 
Upon  her  return  she  went  to  the  bedroom  occupied  by  the  de- 
fendant and  his  wife,  saw  blood  on  the  decedent's  face  and  on 
the  sheets,  and  asked  her  what  had  happened.      She  did  not 
reply  but  inquired  for  the  defendant      The  neighbors  soon 
reached  the  house.      One  of  them  cut  the  cords  with  which  the 
defendant  was  bound  and  raised  him  from  the  floor,  when  he 
at  once  stated  that  two  masked  burglars  had  entered  the  room 
occupied  by  himself  and  wife,  dragged  him  from  the  bed,  com- 
pelled him  to  disclose  where  his  money  was  hidden,  which  they 
took,  and  then  bound,  gagged  and  left  him  in  the  condition  in 
which   he  was   found.       He  was   partly   dressed,   having   on 
trousers,  a  night  shirt,  a  pair  of  socks  and  suspenders  over  his 
shoulders.      The  table  to  which  he  was  fastened  was  an  ordi- 
nary dining  table,  upon  which  were  the  dishes  ordinarily  used 
for  meals.      He  described  the  burglars  as  one  being  tall,  the 
other  short,  as  wearing  white  masks  and  moccasins  and  as  carry- 
ing   shining    revolvera       He    also   stated    that   they    kicked, 
pounded  and  sandbagged  him ;  that  he  heard  the  discharge  of  a 
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gun  in  the  room  then  occupied  by  his  wife,  who  cried  "mur- 
der,''  and  that  that  was  why  they  shot  her;  that  after  the  gun 
went  off  tlie  burglars  said  it  went  off  accidentally;  that  they 
then  left  the  house,  one  of  them,  at  least^  going  through  a  win- 
dow on  the  south  side.  A  physicion  who  examined  Mrs.  Smith 
found  a  wound  in  her  ear  and  powder  marks  in  and  around  it 
Between  seven  and  nine  o'clock  that  morning  an  oflScer  pro- 
cured from  the  defendant  a  revolver,  but  it  was  conceded  that 
it  was  not  the  revolver  used  in  the  commission  of  the  homicide. 
Between  eight  and  nine  o'clock  Mrs.  Smith  was  examined  by 
physicians  present,  who  announced  that  she  would  die  from 
her  injuries.  The  defendant  was  informed  of  the  result  of  th» 
examination  and  that  his  wife  desired  to  see  him,  to  which  he 
replied,  "  I  can't  now."  Subsequently  during  that  morning 
the  dying  statements  of  Mrs.  Smith  were  taken,  which  were  in 
substance  that  she  was  obliged  to  get  up  at  about  twelve  o'clock ; 
the  defendant  got  up  at  the  same  time,  struck  a  match  and 
lighted  a  lamp;  before  she  was  hit  she  saw  no  one  and  heard 
nothing,  but  felt  a  hard  blow  upon  the  side  of  her  head ;  no  one 
held  a  gun  to  her  head  and  threatened  her,  and  she  did  not 
know  who  hit  her.  Her  statement  was  not  signed  except  by 
the  witnesses  and  was  rejected  at  the  trial  as  incompetent,  but 
its  substance  was  proved  by  witnesses  who  were  present  when  it 
was  taken.  At  the  time  it  was  made  the  decedent  was  in  a 
drow^  stupor  or  partial  coma,  and  had  to  be  aroused  when, 
questions  were  asked  and  she  answered  them  only  by  yes  or 
no.  The  premises  where  the  homicide  occurred  were  searched 
by  ofiBoers,  who  found  pieces  of  rope  and  cord  which  were 
proved  to  be  similar  to  those  with  whidi  the  defendant  was 
bound.  A  revolver  frame  without  a  cylinder  and  also  the  center 
pin  were  found  in  a  building  upon  the  premises,  and  in  the 
same  building  were  found  several  cartridges,  the  bullets  in 
ifidiich  were  proved  to  be  similar  to  that  extracted  from  the  de- 
cedent's heed.  The  cylinder  belonging  to  the  revolver  frame 
was  never  disooveired,  although  a  most  thorough  search  was 
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made  of  the  entire  locality.  Until  her  death  the  decedent  per- 
sistently asserted  that  she  did  not  know  who  shot  her,  but  that 
the  defendant  did  not.  She  passed  through  increasing  symp- 
toms of  stuper  until  absolute  coma  set  in  on  the  following  Mon- 
day which  resulted  in  her  death  in  the  evening  of  that  day. 
The  defendant  asserted  that  he  was  seriously  injured  and  that 
the  burglars  had  struct  him  in  the  chesty  knocked  him  down 
and  tied  him-  He  groaned  and  complained  so  loudly  that  he 
was  asked  to  keep  quiet  both  by  the  physicians  and  nurses  in 
attendance.  Subsequently  the  physicians  removed  his  shirty 
examined  his  chest,  abdomen  and  hip  where  he  claimed  to  have 
been  injured,  but  no  indications  of  external  bruises  or  injuries 
were  found.  Proof  was  given  that  there  was  dust  on  the  win- 
dow sill  that  appeared  to  be  undisturbed,  which  tended  to  show 
that  no  one  had  passed  through  the  window  by  which  the  de- 
fendant claimed  that  at  least  one  of  the  burglars  had  escaped. 
When  asked  if  he  made  an  outcry,  he  replied,  "  No,  there  was 
no  need  of  doing  that"  There  was  also  proof  that  where  he 
said  the  box  that  contained  his  money  was  hidden  there  was 
dust^  but  that  it  was  undisturbed,  thus  indicating  that  his  state- 
ment in  that  respect  was  also  untrua  Other  proof  was  given 
tending  to  show  that  different  statements  made  by  the  defend- 
ant were  inconsistent,  and  that  his  original  statement  was  false. 
There  was  some  evidence  tending  to  show  that  the  relations 
between  the  defendant  and  his  wife  had  at  times  been  unpleas- 
ant, although  there  was  other  proof  that  their  relations  were 
most  friendly.  There  were  two  life  insurance  policies  of  one 
thousand  dollars  each  upon  the  life  of  the  decedent  which  had 
been  assigned  to  the  defendant    - 

On  June  13,  1898,  the  defendant  was  arraigned,  pleaded  not 
guilty,  and  the  trial  was  commenced  and  continued  until  the 
twenty-eighth  day  of  that  month.  During  that  time  a  jury 
was  selected  and  considerable  evidence  was  taken  in  favor  of 
the  prosecution.  One  of  the  jurors  subsequently  became  ill,  on 
account  of  which  the  trial  was  adjourned  from  day  to  day  from 
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June  2&tih*  until  July  2,  1898,  when,  upon  filing  a  physician's 
certificate  that  the  juror  could  not,  without  serious  risk  to  his 
health  and  life,  continue  his  duties,  the  court  discharged  the 
jijry  and  ordered  the  trial  postponed.  The  defendant  objected 
to  tiieir  discharge,  demanded  the  selection  of  a  new  juror  in 
place  of  the  one  who  was  ill,  and  that  the  trial  proceed.  The 
court  declined  to  comply  with  his  demand,  and  the  trial  was 
j)»>stpf>ned  until  the  19th  of  September,  when  it  was  again 
c  mTnenoed.  On  that  day,  before  a  jury  was  called,  the  de- 
fendant claims  to  have  pleaded  former  trial  and  jeopardy  in 
bar  of  any  further  trial  of  the  indictment  against  him.  This 
was  overruled,  the  defendant  excepted  and  the  trial  proceeded. 
On  the  4th  of  November  the  defendant  was  convicted  of  mur- 
der in  the  first  degree,  and  on  the  tenth  day  of  the  same  month 
a  motion  for  a  new  trial  was  made  and  denied.  Upon  his  al- 
leged plea  of  jeopardy  the  defendant  also  moved  in  arrest  of 
judgment^  which  was  denied,  and  the  defendant  was  duly 
sentenced.  The  defendant's  plea  of  former  trial  was  based 
upon  or  consisted  of  a  written  application  which  set  forth  the 
facte  in  relation  to  his  indictment^  his  plea  of  not  guilty,  the 
commencement  of  the  trial,  its  continuance  for  several  days, 
the  illness  of  a  juror,  the  discharge  of  the  jury  by  the  court 
on  account  of  sudi  illness,  the  postponement  of  the  trial,  and 
all  the  facts  attending  the  action  of  the  court  in  that  respect, 
and  alleged  that  such  postponement  was  unnecessary,  and  by 
reason  of  the  facts  thus  stated  the  defendant  had  been  placed 
in  jeopardy  of  his  life  and  liberty,  and  could  not  a  second  time 
be  placed  on  trial. 

On  the  trial  the  People  called  Emma  G.  Dabell  as  a  wit- 
ness, who  testified  that  she  was  a  nurse  and  attended  Mrs. 
Smith  in  her  last  illness;  that  on  Saturday  morning  about  ten 
o'dook  the  defendant  was  at  the  house,  asked  to  see  his  wife, 
went  into  her  room,  followed  by  Mr.  Hawley,  an  officer  having 
him  in  custody,  passed  to  the  east  side  of  the  bed  near  Mrs. 
Smith's  pillow,  and  that  she  observed  what  she  did  at  the  time. 
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The  witness  was  then  asked :  "  What  was  the  first  thing  you 
obeerved  of  her?  '^  This  was  objected  to  by  the  defendant  aa 
incompetent  and  immaterial.  The  district  attorney  then  said : 
"Not  anything  that  was  said?"  to  which  the  court  replied: 
"  If  she  said  anything  in  his  presence  it  would  be  competent. 
If  it  was  in  his  presence  I  think  it  was  competent"  The  de- 
fendant's counsel  again  objected  to  this  evidence  aa  incom- 
petent^ immaterial  and  as  partaking  of  the  nature  of  a  dying 
declaration,  for  which  no  foundation  had  been  laid.  Overruled, 
Exception.  Then  followed  the  question:  "  What  was  the  first 
thing  that  you  observed  of  Mrs.  Smith?  A.  As  Mr.  Smith 
passed  by  me  to  take  a  seat^  ^e  gave  a  start  Q.  Anything  else 
that  you  can  describe  ?  A.  Only  that  she  looked  at  him.  Q. 
Did  you  observe  her  countenance  at  that  time?  A.  Yes,  sir; 
it  changed.  Q.  Gro  right  on ;  anything  else  that  you  observed  ?" 
The  defendant  objected  to  the  characterizaticm.  of  the  appear- 
ance by  the  witness.  Overruled.  Exception.  "  And  you 
say  she  looked  at  him?  A.  Yes,  sir;  and  she  looked  at  him, 
and  Mr.  Smith  put  his  hand  out  on  the  hand  that  Mrs.  Smitli 
had  lying  on  the  outside  of  the  bed  clothes,  and  she  drew  it 
away,  and  he  sat  there  and  dropped  his  head  and  wiped  his 
face  with  his  handkerchief,  and  she  looked  at  him  and  he  did 
not  look  at  her,  and  when  he  again  looked  up  he  looked  out  of 
the  window,  and  he  sat  there  for,  perhaps,  just  guessing  at  the 
time,  I  should  think,  perhaps  it  was  five  or  six  minutes.  Mr. 
Hawley  said,  *  Come,  Mr.  Smith,'  and  they  got  up  and  went 
out  Q.  Was  there  a  word  spoken  between  them  there?  A 
Not  a  word."  The  defendant's  counsel  then  moved  to  strike 
out  the  occurrence  as  immaterial,  irrelevant  and  incompetent 
Denied.  Exception.  This  witness  likewise  testified  that  she 
saw  the  defendant  there  again  after  that  on  Saturday  afternoon 
and  Monday  morning ;  that  he  was  in  company  with  the  same 
offioer;  he  came  into  the  room,  asked  to  see  his  wife,  went  in 
and  sat  a  few  minutes  by  tlie  side  of  the  bed,  but  said  nothing 
and  wiped  off  his  face  with  his  handkerchief  and  went  out 
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Then  followed  the  question :  "  Now  you  may  describe  anything 
that  you  observed  about  Mrs.  Smith  then,  as  to  what  she  did  ?" 
Objected  to  as  incompetent  and  immaterial.  Overruled.  Ex- 
ception. "  Or  anything  that  she  didn't  do,  either  one  ?  A. 
She  did  not  appear  to  see  him.  Q.  Did  she  look  at  him  on  that 
occasion?  A.  No,  sir.  Q.  Did  he  touch  her  in  any  way  or 
say  anything  to  her?  A.  No,  sir.  Q.  About  how  long  was  he 
in  the  room  then  ?  A.  Perhaps  three  or  four  minutes."  The 
witness  also  testified  to  his  being  there  on  Monday  morning, 
and  wag  asked,  "  Did  he  speak  to  Mrs.  Smith  on  that  occasion  ? 
A,  He  did  not  Q.  Did  Mrs.  Smith  speak  to  him  on  that  oo- 
casion  ?  A.  No,  sir.  Q.  What  was  there  with  reference  to  her 
appearance;  do  you  know  whether  or  not  she  saw  him  on  that 
occasion  ?  "  Objected  to  by  the  defendant  as  incompetent  and 
immaterial.  "  The  Court:  She  may  state  whether  she  looked 
at  him.  A.  She  did  notw"  Upon  the  cross-examination  of 
this  witness  Ae  was  asked :  "  You  'have  no  way  of  knowing 
what  the  sick  woman's  impulse  came  from  at  the  time  that  she 
drew  her  hand  towards  her,  have  you  ?  A.  Only  as  I  might 
judge  from  the  expression  of  her  face  and  what  she  said  to  me 
afterwards."  The  defendant  moved  to  strike  out  "  what  she 
said  to  me  afterwards."  Denied.  Exception.  On  the  re- 
direct examination  the  attention  of  this  witness  was  called  to 
the  first  interview,  and  this  question  was  asked :  "  Soon  after 
Mr.  Smith  left  that  room  did  you  observe  any  indications  of 
choking  or  coldness  ?  "  This  was  objected  to  as  incompetent 
and  purely  speculative.  Overruled.  Exception.  "  Now, 
then,  give  us  what  your  recollection  is  and  what  was  the  first 
thing  that  indicated  to  you  any  such  condition  ?  "  Objected 
to  as  incompetent  and  immaterial.  Overruled.  Exception, 
"  Mrs.  Smith  did  not  swallow  very  well  and  her  throat  seemed 
to  fill  up  with  mucus.  She  made  an  effort  to  raise  the  mucus 
and  I  assisted  her,  and  then  she  complained  of  being  cold,  and 
her  feet,  her  extremities  were  cold.  Q.  About  how  long  after 
Mr.  Smith  had  been  there  on  that  occasion  did  vou  first  notice 
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those  things  ?  "  Objected  to  as  incompetent,  immaterial  and 
speculative.  Overruled.  Exception.  "  A.  Within  an  hour. 
Q.*  Did  Smith  shed  any  tears  on  that  occasion  ?  "  Objected  to 
as  incompetent  and  immaterial  Overruled.  Exception. 
''  A.  He  did  not" 

Sarah  Hughes  was  also  called  as  a  witness  for  the  People 
and  testified  that  she  saw  the  defendant  there  on  Thursday, 
saw  him  go  into  Mrl  Smitli's  room ;  Mrs.  Smith  was  lying  on 
her  back  on  the  west  side  of  the  bed,  and  that  Mr.  Townsend 
had  been  there  at  that  time  and  she  had  heard  a  statement  that 
had  been  taken  before.  She  was  then  asked:  "  You  may  just 
describe  Smith's  appearance  and  his  going  into  that  room,  and 
what  he  did  and  how  long  he  was  there,  and  all  about  it,  in 
your  own  way."  The  defendant's  counsel  objected  to  anything 
being  narrated  which  was  made  up  of  Mrs.  Smith's  acts  or  de- 
meanor while  Smith  was  in  the  room,  anything  of  any  state- 
ment on  that  subject  in  reply  to  this  question.  "  The  Court: 
I  am  inclined  to  think  that  anything  that  was  said  between 
th^e  parties,  as  to  the  homicide  or  the  shooting,  is  competent" 
Exception.  "  I  object  to  her  acts  and  demeanor,  and  I  take  a 
separate  objection  to  what  she  said.  The  Court:  This  is  not 
received  for  the  purpose  of  establishing  her  dying  declarations, 
but  as  against  him,  anything  that  may  have  been  done  or  said 
at  that  time."  Exception.  "  A.  He  entered  the  room  from 
the  parlor  with  his  handkerchief  over  his  face,  went  to  the  side 
of  the  bed  and  stooped  over  Mrs.  Smith,  putting  his  hands  one 
on  each  side  of  her  as  slie  lay  on  the  bed,  and  put  his  cheek 
down  near  hers;  he  raised  his  head  and  spoke  to  her  and  she 
replied;  he  raised  himself  to  an  erect  position,  turned  around 
and  left  the  roona.  Q.  What  was  her  act  ?  "  The  defendant 
objected  as  incompetent  and  on  same  grounds  as  to  the  previous 
question  to  her  acts.  "  The  Court :  Describe  nothing  that  took 
place  when  he  left,  but  what  she  did  in  his  presence."  Excep- 
tion. "The  Court:  Was  this  while  he  was  looking  at  her? 
A.  Yes,  sir.      The  Court:    She  may  state  what  she  did  and 
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said,  if  anything,  in  his  presence."  Exception.  "A.  She 
turned  her  face  away  from  him.  .  .  .  Q.  Just  illustrate 
to  the  jury  the  motion  of  her  face  at  that  time  or  her  head  at 
that  time  ?  "  The  question  and  her  acts  were  objected  to  as 
incompetent  "The  Court:  State  what  he  said,  if  anything, 
and  what  she  said  and  what  she  did."  Exception.  "  A.  She 
tamed  her  face  on  the  pillow  away  from  him,  like  that"  The 
witness  was  also  permitted  to  testify  under  the  defendant's 
objection  and  exception  that  he  said  about  six  words  and  that 
he  was  there  not  to  exceed  a  minute  from  the  time  he  entered 
the  bedroom  until  he  went  out  She  did  not  hear  the  words 
that  passed  between  them,  except  that  when  the  defendant  came 
into  the  room  he  said,  "  My  wife,  my  wife !  " 

At  the  close  of  tiie  evidence  the  defendant  again  moved  to 
strike  out  the  evidence  of  the  witness  Dabell  with  regard  to 
the  acts  and  demeanor  of  Mrs.  Smith  and  also  the  evidence  of 
the  witness  Hughes  to  the  same  effect  These  motions  were 
each  denied  and  the  defendant  again  moved  to  strike  out  the 
parts  of  that  evidence  which  related  to  the  acts  and  demeanor 
of  Mrs.  Smith  and  limited  his  motion  to  that  part  of  the  trans- 
action. To  the  denial  of  each  of  these  motions  separate  excep- 
tions were  taken. 

The  witness  Emily  Bugbee  was  permitted,  under  the  objec- 
tion and  exception  of  the  defendant,  to  testify  to  a  conversa- 
tion with  him  as  follows :  "  What  did  he  say  ?  A.  He  said, 
'Don't  you  remember  you  told  me  she  couldn't  speak,  she 
couldn't  talk,'  and  he  said,  '  I  see  by  the  newspaper  that  you 
said  she  told  you  that  I  did  it'  "  This  was  objected  to  by  the 
defendant  as  incompetent,  immaterial  and  irrelevant  Over- 
ruled. Exception.  The  witness  then  oontinued :  "  He  says, 
'You  must  have  misunderstood  her.  She  must  have  been 
calling  for  me,  for  George,'  aayilig,  *  Where  is  George  ? ' " 
That  a  part  of  the  conversation  which  occurred  at  this  time 
was  admissible  is  not  denied,  but  it  was  to  the  portion  above 
Vox.  XVI— 4 
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quoted  that  the  defendant  objected,  and  upon  his  exoeptions  to 
its  admission  he  now  relies. 

A  careful  reading  of  the  evidence  has  satisfied  us  that  it  was 
suflBdent  to  authorize  the  submission  of  the  case  to  the  jury 
and  to  justify  its  verdict.  We  are  not  satisfied  that  the  verdict 
was  so  far  against  the  weight  of  evidence  or  against  law  as  to 
justify  us  in  granting  a  new  trial  unless  the  exceptions  of  the 
defendant  require  it  Therefore,  the  only  questions  that  need 
be  considered  upon  this  appeal  are  those  presented  by  such 
exceptions. 

First  The  appellant  contends  that  the  court  erred  in  decid- 
ing his  alleged  plea  of  former  jeopardy  without  submitting  it 
to  a  jury,  and  in  denying  his  motions  based  thereon  for  a  new 
trial  and  in  arrest  of  judgment  The  facta  upon  which  these 
applications  were  founded  were  obviously  conceded,  and  the 
court  denied  them  upon  the  ground  that^  as  a  matter  of  law, 
the  facts  were  insufficient  to  sustain  such  applications  or  to 
prevent  a  further  trial  of  the  indictment  If  the  alleged  plea 
appeared  on  its  face  to  be  wholly  insufficient^  the  question  of 
former  jeopardy  was  not  required  to  be  submitted  to  the  jury. 
(Abbott's  Trial  Brief  [Grim.],  sec  127.)  The  validity  of 
the  appellant's  exceptions  to  these  rulings  must  be  determined 
in  the  light  of  the  provisions  of  the  Code  of  Criminal  Proce- 
dure, as  that  act  applies  to  all  criminal  actions  and  other  pro- 
ceedings in  criminal  cases  from  the  time  when  it  went  into 
effect  (Code  Crim.  Pro.,  sec.  962.)  Its  provisions,  so  far 
as  applicable  to  the  question  under  consideration,  are  to  the 
effect  that  no  person  shall  he  subjected  to  a  second  prosecution 
for  a  crime  for  which  he  has  been  duly  convicted  or  acquitted ; 
that  a  plea  of  former  conviction  or  acquittal  may  be  pleaded 
either  with  or  without  the  plea  of  not  guilty  by  the  defendant's 
alleging  "  that  he  has  already  been  convicted  (or  acquitted,  as 
the  case  may  be),  of  the  crime  charged  in  this  indictment^  by 
the  judgment  of  the  court,"  naming  it  and  naming  the  place 
and  date  of  such  conviction.      It  also  provides  that  issues  of 
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fact  shall  be  submitted  to  a  jury ;  that  questions  of  law  shall  be 
decided  by  the  court,  and  expressly  provides  that  "  If,  before 
the  conclusion  of  the  trial,  a  juror  becomes  sick,  so  as  to  be 
unable  to  perform  his  duty,  the  court  may  order  him  to  be  dis- 
charged and  another  jury  to  be  then  or  afterwards  impaneled." 
(Sees.  9,  332,  334,  subds.  4,  355,  416,  417.)  It  is  obvious 
that  under  these  provisions  of  the  statute,  upon  being  satisfied 
that  one  of  the  jurors  was  sick  and  unable  to  perform  his  duty, 
the  trial  court  was  authorized  to  order  him  discharged  and  to 
then  or  subsequently  impanel  another  jury  to  try  the  indict- 
ment herein.  The  sickness  of  one  of  the  jurors  originally  im- 
paneled was  the  sole  ground  upon  which  the  jury  was  dis- 
charged and  the  trial  postponed.  Under  these  circumstances, 
a  plea  of  former  acquittal  or  conviction  could  not  be  properly 
interposed.  A  former  conviction  or  acquittal  which  may  be 
pleaded  in  bar  is  a  conviction  or  acquittal  on  the  merita  (Can- 
ter V.  People,  1  AbK  Ct  App.  Dec.  305,  308 ;  2  R.  S.  701,  sees. 
24,  25;  Code  Crim.  Pro.,  sees.  340,  341.) 

Moreover,  the  alleged  plea  in  this  case  was  not  in  form  or 
in  substance  as  required  by  the  Code.  (Sees.  332,  334,  subd. 
4.)  It  contained  no  allegations  either  of  a  former  conviction 
or  of  a  former  acquittal,  and,  consequently,  under  the  require^ 
ments  of  the  Code,  no  issue  of  fact  was  presented  for  the  de- 
termination of  a  jury.  (People  v.  Cignarale,  110  N.  Y.  23, 
29.)  If  the  application  of  the  defendant  properly  presented 
any  question  for  determination  by  either  the  court  or  the  jury, 
it  was  plainly  a  question  of  law  which  the  court  was  required 
to  decida  (Code,  sec  417.)  It  could  not  be  said  that  the 
defendant  had  been  put  in  jeopardy  as  he  had  not  been  tried, 
and  no  jury  had  passed  upon  the  merits  of  the  case.  (People 
V.  Barrett  and  Ward,  1  Johns.  66,  69 ;  People  v.  Goodwin,  18 
Johns.  187,  203;  People  v.  Eeagle,  60  Barb.  527,  644.)  It 
has  long  been  a  part  of  our  establidied  jurisprudence  that  where 
a  trial,  before  a  verdict  is  rendered,  is  terminated  by  an  order 
of  the  court  either  on  account  of  the  illness  of  a  juror  or  for 
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any  other  sufficient  causey  a  new  jury  may  be  impaneled  and 
tlie  indictment  tried^  and  a  former  partial  trial  thus  terminated 
constitutes  neither  a  conviction  nor  an  acquittal.  (People  v. 
Casborus,  13  Johns.  351;  People  v.  Green,  13  Wend.  57; 
People  V.  Olcott,  2  Johna.  Cases,  301,  306 ;  People  v.  Cigna- 
rale,  110  N.  Y.  23 ;  Commonwealth  v.  McCormick,  130  Mass. 
61,  62.)  We  SLTQ,  therefore,  of  the  opinion  that  the  court 
properly  disposed  of  the  defendant's  applications  and  motions, 
and  that  its  rulings  in  that  respect  constituted  no  error. 

Second.  The  defendant  also  contends  that  the  court  erred 
in  admitting  proof  of  the  finding  of  the  revolver  frame,  that 
it  was  partially  covered  with  black  grease  and  emitted  a  smell 
of  burning  powder  from  the  barrel,  the  finding  of  the  center 
pin  and  of  several  cartridges  on  the  defendant's  premises  con- 
taining bullets  similar  to  the  one  extracted  from  the  decedent's 
head,  and  upon  the  proof  and  the  circumstances  connected 
therewith  in  submitting  to  the  jury  whether  they  were  portions 
of  the  revolver  with  which  the  crime  was  committed,  although 
the  (y Under  was  never  found  and  there  was  no  direct  proof  that 
there  was  a  cylinder  in  the  frame  while  it  was  in  the  posses- 
sion of  the  defendant  We  do  not  think  this  contention  can  be 
upheld.  Although  to  prove  a  fact  by  circumstances  the  cir- 
cumstances themselves  must  be  established  by  direct  proof  and 
not  left  to  inference,  yet  it  does  not  follow  that  all  the  circum- 
stances which  were  established  upon  the  trial  by  direct  evi- 
dence, from  which  it  might  be  inferred  that  the  defendant  em- 
ployed the  portions  of  the  revolver  found  in  the  commission 
of  the  offense  with  which  he  was  charged,  should  have  been 
entirely  disregarded  and  withdrawn  from  the  consideration  of 
the  jury,  simply  because  the  cylinder  was  not  found,  especially 
in  view  of  the  other  proof  in  the  case  and  of  the  fact  that  the 
account  which  the  defendant  gave  as  to  the  revolver  and  other 
matters  relating  to  the  homicide  was  shown  to  have  been  ex- 
ceedingly improbable  if  not  absolutely  untrue.  The  absence 
of  that  proof  merely  affected  its  potency  and  the  weight  which 
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was  to  be  given  to  it  by  the  jury,  but  did  not  reach  the  question 
of  its  competency.  (People  v.  Neufeld,  165  N.  Y.  43,  47; 
People  V.  Wennerholm,  166  N.  T.  567,  573 ;  Greenfield  v.  Peo- 
ple, 85  N.  Y.  75,  82.) 

Third.  A  witness  for  the  prosecution  testified  to  some  of  the 
acts  and  conversations  of  the  defendant  under  certain  condi- 
tions which  arose  subsequently  to  the  homicide.  Upon  her 
cros®-examination  she  stated  that  she  could  not  remember  the 
details  of  the  conversation  to  which  her  attention  was  called, 
whereupon  the  defendant's  counsel  asked  the  following  ques- 
tion: "  At  the  time  did  his  conduct  seem  to  you  to  be  natural 
and  genuine?"  This  waa  objected  to,  the  objection  was  sus- 
tained, and  the  defendant  excepted.  He  now  insists  that  the 
court  erred  in  sustaining  that  objection.  It  may  be  that  upon 
cross-examination  the  court  might,  in  its  discretion,  have  per- 
mitted the  witness  to  answer,  but  was  it  required  to  do  so  is 
the  question  here  presented.  Obviously  the  witness  was  not 
an  expert  or  introduced  as  such,  so  that  the  broad  question  is 
whether  a  lay  witness,  after  partially  describing  the  acts  and 
conversations  of  a  party,  must  be  permitted  to  testify  whether 
or  not  his  conduct  seemed  to  the  witness  to  be  natural  and 
genuine.  There  may  be  instances  where  the  circumstances  axe 
peculiar  and  such  that  a  lay  witness  may  be  permitted  to  tes- 
tify that  in  his  opinion  certain  described  acts  seemed  natural 
or  otherwise,  if  that  is  the  only  manner  in  which  the  fact  can 
be  proved  or  determined  and  it  depends  upon  a  variety  of  cir- 
cumstances or  a  combination  of  minute  appearances,  impossi- 
ble to  describe,  so  that  a  jury  would  be  able  to  decide  the  ques- 
tion. Obviously  no  such  question  was  presented  by  the  ruling 
under  consideration.  The  question  objected  to  and  excluded 
did  not  call  for  an  opinion  as  to  whether  any  specified  act  or 
acts  were  natural  or  otherwise,  but  whether  the  general  con- 
duct of  the  defendant  at  the  time,  without  any  limitation  to  the 
acts  or  conversations  proved,  was  assumed  or  genuine,  natural 
or  unnatural.      IN'o  such  question  would  be  allowed  even  upon 
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an  issue  of  imbecility,  idiocy  or  insanity,  where  the  rule  has 
been  extended  to  its  fullest  limit  Moreover,  the  witness  was 
not  shown  to  be  competent  to  give  an  opinion  upon  that  queer 
tion.  There  was  no  evidence  showing  that  she  possessed  any 
superior  knowledge  by  reason  of  which  she  could  have  judged 
of  the  character  of  his  acts  any  more  correctly  than  the  jury, 
so  that  under  the  circumstances  the  question  in  effect  called 
for  the  conjecture  of  the  witness  rather  than  for  her  opinion 
based  upon  any  knowledge  she  was  shown  to  have  possessed. 
Whether  he  was  simulating  pain  or  feigning  sorrow  was  not 
a  fact  as  to  which  she  could  testify.  She  was  not  shown,  to 
have  had  any  previous  knowledge  of  his  habits  or  disposition 
which  rendered  her  competent  to  give  an  opinion  upon  that 
subject  If  she  had  been  interrogated  as  to  his  usual  manner, 
his  disposition,  nervousness,  excitability,  whether  demonstra- 
tive under  great  or  slight  provocation,  his  mode  of  expression 
when  excited,  whether  extravagant  or  otherwise,  so  far  as  they 
had  been  observed  by  her,  all  the  facts  within  her  knowledge 
bearing  upon  the  question  would  have  been  placed  before  the 
jury  that  could  have  been  competently  established  by  her. 
The  question  whether  at  that  time  the  general  conduct  of  the 
defendant  was  natural  and  genuine  did  not  call  for  proof  of 
any  fact  within  her  kn.owledge  or  of  which  Ae  was  shown  com- 
petent to  speak.  Whether  his  conduct  was  natural  and  gen- 
uine could  be  determined  only  by  a  person  who  had  known  the 
defendant  with  sufficient  intimacy  to  become  familiarly  ac- 
quainted with  his  natural  acts  and  conduct,  and  it  then  involved 
a  oomxmrison  of  his  conduct  at  the  time  with  that  which  the 
witness  had  formerly  observed.  This  witness  was  not  shown 
to  possess  any  such  familiarity  as  to  render  her  competent  to 
answer  the  question,  even  if  it  was  otherwise  admissibla  If 
she  had  been  qualified  and  the  question  had  been  whether  some 
particular  act  testified  to  by  her  impressed  her  as  natural  or 
otherwise,  quite  another  question  would  have  been  presented. 
The  general  rule  is  that  a  witness  must  state  facts  and  not 
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opiniansL  To  this  rule  there  are  certain  exoeptions.  But  the 
questioii  asked  by  the  defendant's  oounsel  does  not  fall  within 
any  of  those  exceptions.  Even  in  cases  where  the  question  of 
mental  soundness  or  insanity  is  involved^  a  lay  witness  cannot 
properly  give  an  opinion' as  to  the  mental  capacity  of  the  per- 
son,  but  at  most  can  give  an  impression  as  to  whether  the  acta 
observed  by  him  were  rational  or  irrational.  (People  v. 
Keotor,  19  Wend.  569,  574;  People  v.  Bodine,  1  Denio,  281, 
311 ;  Kennedy  v.  People,  39  K  Y.  245,  257 ;  Messner  v.  Peo- 
plet,  46  K  Y.  1,  4;  Van  Zandt  v.  Mut  Ben.  L.  Ins.  Co.,  56 
N.  Y.  169,  179;  People  v.  Wright,  136  N.  Y.  625,  629.) 
Without  further  discussion  of  this  question,  we  are  of  the 
opinion  that  the  court  properly  excluded  this  evidence,  and  that 
there  was  no  error  in  its  rulings  in  that  respect. 

Fourth.  The  appellant  also  claims  that  the  court  erred  in 
admitting  the' testimony  of  the  witnesses  Dabell  and  Hughes 
tmder  his  objections  and  exceptions  as  to  the  appearance,  sil- 
ence, acts,  movements,  demeanor,  temperature  and  physical 
condition  of  the  decedent,  what  she  did  and  what  she  did  not  do 
while  in  the  presence  of  the  defendant,  although  he  said  noth- 
ing and  performed  no  act  which  in  any  way  tended  to  inculpate 
him  by  admission  or  otherwisa  By  these  rulings  the  courts  in 
purpose  and  effect,  admitted  proof  to  establish  the  imagined  or 
conjectured  impulses  of  the  decedent,  as  evinced  by  her  looks, 
her  change  of  countemanoe,  and  by  her  subsequent  unproved 
declarations,  as  well  as  the  condition  and  temperature  of  her 
body  after  a  meeting  between  her  and  the  defendant  It  also 
admitted  the  evidence  of  the  witness  Emily  Bugbee  of  the 
alleged  statements  of  the  defendant,  not  amounting  to  or  in- 
cluding an  admission  of  any  fact  relating  to  the  homicide,  but 
which  related  only  to  a  mere  newspaper  report,  apparently  in- 
spired by  the  witness,  tt>  the  edSFect  that,  although  she  had  in- 
formed the  defendant  that  the  deoedent  could  not  talk,  she  had 
said  to  a  newspaper  reporter  that  the  decedent  had  declared 
that  he  (the  defendant)  did  it,  and  to  which  he  added  that  she 
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must  have  been  mistaken  as  his  wife  must  have  been  calling 
far  him.  We  are  aware  of  no  rule  of  evidence  under  whidi 
this  proof  was  properly  admissible.  The  learned  trial  judge 
was  obviously  of  the  opinion  that  the  presence  of  the  defendant 
rendered  proof  of  everything  that  occurred  or  did  not  occur 
absolutely  admissible,  without  regard  to  its  character,  by  whom 
it  was  said,  done  or  omitted,  or  to  the  circumstances  or  condi- 
tions under  which  the  acts  or  omissions  of  the  decedent  or  of 
the  defendant  occurred.  In  that,  we  think,  he  was  in  error. 
The  practical  effect  of  his  rulings  was  to  allow  the  prosecution 
to  place  before  the  jury  the  observed  or  imagined  con- 
dition, appearance,  movements,  conduct  and  demeanor  of 
the  decedent  from  which  to  conjecture  a  mental .  con- 
dition of  which  there  was  not  only  no  valid  proof, 
but  which,  when  proved,  had  no  proper  bearing  upon 
the  questions  at  issua  The  possible  and  intended,  if  not  the 
probable  and  natural  effect  of  that  evidence  was  to  induce  the 
jury,  notwithstanding  her  positive  denial,  to  believe  that  the 
decedent  was  of  the  opinion  that  the  defendant  committed  the 
offense  of  which  he  was  charged.  The  issue  was  not  what  the 
decedent  may  have  thought  or  believed,  but  whether  the  de- 
fendant committed  the  offense.  This  evidence  was  inadmissi- 
ble, not  only  because  it  was  an  attempt  to  prove  a  mere  unsub- 
stantiated conjecture  as  to  a  matter  of  which  neither  the  witr 
ness  nor  the  jury  had  any  knowledge,  but  also  for  the  reason 
that  the  decedent's  belief  was  wholly  incompetent  and  imma- 
terial. That  during  the  occurrences  to  which  this  evidence  re- 
lated the  defendant  made  any  actual  admission,  direct  or  in- 
direct, of  any  fact  material  to  the  issue,  cannot  be  even  pre- 
tended. Nor  did  he  perform  any  act  that  could  be  regarded  as 
an  admission  of  any  such  fact,  unless  his  silence  constituted 
such  an  admission. 

The  only  possible  ground  upon  which  the  silence  of  a  party 
can  be  admitted  as  evidence  against  him  is  that  it  amounts  to 
an  acquiescence  in  a  statement  or  act  of  another  person.      The 
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rule  admittmg  enidi  evidence  is  to  be  applied  with  careful  dis^ 
crimination.  Such  evidence  is  most  dangerous  and  should  be 
received  with  great  caution^  and  not  admitted  unless  of  state- 
ments or  acts  which  naturally  call  for  contradiction,  or  unless 
it  consists  of  some  assertion  with  respect  to  his  rights  in  which, 
by  silence,  the  party  plainly  acquiesces.  To  have  that  effect, 
his  acquiescence  must  be  exhibited  by  some  act  of  voluntary  de- 
meanor or  conduct  If  the  claimed  acquiescence  is  in  the  con- 
duct or  language  of  another,  it  must  plainly  appear  that  such 
conduct  or  language  was  fully  known  and  fully  understood  by 
the  party  before  any  inference  can  be  drawn  from  his  passive- 
ness  or  silence.  The  circumstances  must  not  only  be  such  as 
to  afford  him  an  opportunity  to  act  or  speak,  but  such  as  would 
ordinarily  and  naturally  call  for  some  action  or  reply  from 
persons  similarly  situated.  If  the  condition  be  one  of  doubt 
as  to  whether  a  reply  should  have  been  made,  the  evidence 
diould  not  be  received.  Declarations  or  acts  made  or  per- 
formed in  the  presence  of  a  party,  when  received  in  evidence, 
are  received  not  as  evidence  in  themselves,  but  in  a  proper  case 
and  under  proper  circumstances  and  conditions  they  may  be 
admitted  to  ascertain  what  the  party  to  be  affected  said  or  did, 
but  he  is  not  to  be  prejudiced  by  the  statements  or  acts  of  an- 
other in  his  presence,  although  silent,  unless  the  statements  or 
acts  are  such  as  to  call  for  some  response  or  act  upon  his  part 
(People  V.  Koemer,  154  N.  Y.  355,  374;  Lanergan  v.  People, 
39  K  Y.  39;  Kelley  v.  People,  55  N.  Y.  565,  572;  People  v. 
Willett,  92  K  Y.  29 ;  Wright  v.  People,  1  N.  Y.  Crim.  Rep. 
462.) 

Thus  the  question  is  presented  whether,  under  the  circum- 
stances existing  at  each  of  the  defendant's  visits  to  the  bedside 
of  his  wife,  of  which  evidence  of  his  silence  was  given,  it  can 
be  properly  held  that  he  thereby  acquiesced  in  any  act  or  acts 
of  the  decedent  which  had  any  prohibitive  bearing  upon  the 
isBua  Thus  we  are  led  to  inquire  in  what  can  it  be  properly 
said  that  he  aoquieeoed  ?     Nothing  was  said  to  which  any  reply 
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could  have  been  made.  Nor  do  we  think  there  -was  any  act  of 
the  decedent  which,  under  the  circumstances  proved,  de- 
manded action  or  remark  upon  the  part  of  the  defendant  to 
avoid  acquiescence  therein.  What  should  he  have  done! 
With  no  proof  that  the  defendant  observed  these  things^  was 
he  required  to  interrogate  her  as  to  her  diange  of  countenance, 
as  to  the  reason  why  she  withdrew  her  hand,  why  she  did  not 
speak  to  him,  or  look  at  him,  or  why  she  turned  her  head,  or 
be  bound  by  the  conjecture  of  a  jury  as  to  what  impelled  such 
acts  upon  her  part,  although,  under  the  proof,  they  may  have 
been  wholly  involuntary  ?  We  think  not  She  being  at  most 
only  semi-conscious,  he  was  not  required  to,  nor  could  he  pro- 
perly, speak  of  or  criticise  her  conduct^  even  if  it  was  as  testi- 
fied to  and  was  observed  by  him.  But  there  was  no  proof  that 
he  observed  any  peculiar  action  or  ccmduct  upon  her  part,  or 
anything  in  the  nature  of  an  accusation  by  her.  In  view  of  the 
fact  that  she  persistently  declared  him  to  be  innocent,  naturally 
he  would  not  anticipate  or  observe  an  accusation  in  anything 
that  she  was  proved  to  have  done  or  omitted.  It  is  also  to  be 
remembered  that  the  defendant  had  been  frequently  enjoined 
by  the  physicians  and  nurses  in  attendance  to  maintain  silence, 
and  not  to  disturb  the  decedent  when  in  her  presence ;  that  the 
decedent,  when  approached  by  her  physicians  or  nurses  and 
her  wrist  was  touched,  would  not  only  make  a  convulsive  move- 
ment of  her  hand,  but  would  turn  over  on  her  left  side  with 
her  face  to  the  opposite  wall ;  that  she  was  partially  paralyzed, 
and,  as  a  consequence,  her  speech  was  essentially  impaired  and 
difficult  to  understand ;  that  her  face  was  thereby  distorted,  and 
that  the  defendant  was  upon  each  of  the  occasions  when  he 
visited  her  room  in  the  immediate  custody  of  an  officer  who 
controlled  his  coming  and  departura  In  view  of  the  fatal 
illness  of  his  wife  and  of  the  positive  injunctions  of  silence  by 
her  physicians  and  nurses,  his  omission  to  speak  in  her  i»*esenoe 
certainly  could  not  be  proi:)erly  regarded  as  an  acquiescence  by 
him   in   anything  she  was  proved  to  have  done  or  omitted. 
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Moreover,  he  was  at  the  time  under  arrest  and  in  the  custody 
of  an  oflSoer,  and  might  well  have  been  silent  without  its  being 
regarded  as  an  acquiescence  in  any  act  proved  to  have  been  per- 
formed. (Commonwealth  v.  McDermott^  123  Mass.  440; 
State  V.  Diskin,  44  Am.  Rep.  449.)  We  think  the  court  erred 
in  admitting  much  of  this  evidence,  and  also  in  permitting  the 
witness  Dabell  to  state  her  knowledge  of  the  impulses  of  the 
decedent  when  she  withdrew  her  hand,  from  her  looks  and  from 
what  she  subsequently  said,  with  no  proof  as  to  what  that  state- 
ment was.  The  only  remaining  question  in  respect  to  those 
rulings  is  whether  they  constituted  such  errors  as  require  a 
reversal  Had  that  evidence  been  casually  or  incidentally  ad- 
mitted, and  no  particular  force  or  effect  given  to  it  by  the 
court  or  jury,  we  might  perhaps  be  justified,  under  section  542 
of  the  Code  of  Criminal  Procedure,  in  disregarding  the  errors 
in  its  admission  as  not  having  affected  the  substantial  rights 
of  the  defendant.  But  that  is  not  the  situation.  In  sub- 
mitting the  case  to  the  jury  the  learned  trial  judge  not  only 
instructed  them  that  they  might  consider  the  dying  declarations 
of  tiie  decedent^  but  in  effect  charged  that  they  might  disre- 
gard her  statement  that  the  offense  was  not  committed  by  her 
husband.  Upon  that  question  the  jury  were  told  that  they 
might  consider  the  action  and  conduct  of  the  defendant  in  the 
presence  of  his  wifa  Their  attention  was  also  expressly  called 
to  the  testimony  of  the  witnesses  Dabell  and  Hughes,  and  they 
were  informed  that  they  had  the  right  to  draw  such  inferences 
from  his  acts  and  conduct  upon  those  occasions  as  they  thought 
proper.  That  portion  of  the  charge  which  submitted  to  the 
jury  the  question  whether  the  decedent  knew  who  committed 
the  crime  when  she  was  asked  if  George  did  it  was  excepted  to 
by  the  defendant  The  court  then  said :  "  That  is  a  question 
for  you,  gentlemen."  Thus  the  court  submitted  to  the  jury 
the  question  whether  Mrs.  Smith  knew  that  the  defendant  com- 
mitted the  homidda  Her  knowledge  was  unimportant  as 
bearing  upon  the  main  issue,  and,  hence,  for  that  purpose  proof 
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of  it  was  inadmissibia  Moreover^  it  is  obvious  that  the  evi- 
dence submitted  to  the  jury,  upon  which  they  were  instructed 
that  they  might  find  that  she  knew  that  her  husband  did  it^  was 
improperly  received.  The  defendant  also  expressly  excepted 
to  the  charge  as  to  the  incidents  testified  to  by  the  witnesses 
Hu^es  and  Dabell  relating  to  the  moving  of  the  hand  and  the 
turning  of  the  head  as  well  as  to  the  submission  of  that  ques- 
tion to  the  jury.  From  these  rulings  and  exceptions  and  what 
transpired  when  they  were  made  and  taken  it  is  obvious  that 
the  court  plainly  and  intentionally  instructed  the  jury  that  this 
evidence  was  proper  and  should  be  considered  by  them  in  de- 
termining the  defendant's  guilt  or  innocence.  Under  these 
circumstances,  in  view  of  the  prominence  and  importance  whidi 
was  given  to  that  evidence,  it  is  impossible  to  say  that  its  ad- 
mission did  not  affect  the  substantial  rights  of  the  defendant 

The  only  other  evidence  submitted  to  the  jury  upon  the  ques- 
tion whether  the  decedent  truthfully  stated  that  the  offense  was 
not  committed  by  the  defendant  was  that  of  the  witness  Emily 
Bugbee,  which  consisted  of  the  defendant's  statement  as  to  what 
the  witness  had  said  and  what  had  subsequently  appeared  in  a 
newspaper.  In  that  conversation,  so  far  as  it  related  to  that 
subject,  there  was  no  admission  of  confession  by  the  defendant 
of  any  fact  material  to  the  issua  The  only  admissions  that 
oould  be  possibly  spelled  out  of  that  evidence  were  that  Mrs. 
Bugbee  had  tald  him  that  the  decedent  oould  not  talk  and  that 
an  article  was  published  in  a  newspaper  to  the  effect  that  the 
witness  had  said  that  Mrsw  Smith  had  declared  that  the^  defend- 
ant did  it  The  remainder  was  the  mere  statement  of  an  in- 
cident which  not  only  had  no  bearing  upon  the  issue,  but  was 
mere  hearsay.  The  declarations  of  a  party  that  he  had  heard 
or  read  certain  statements  cannot  be  given  in  evidence  against 
him  tio  establish  such  statements,  because  they  are  at  most  hear- 
say, and  when  stated  by  him  as  such  it  does  not  change  their 
nature,  but  they  continue  to  be  hearsay  and  are,  consequently, 
inadmissible.      All  the  defendant  said  as  to  the  newspaper  ac- 
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oonnt  was  that  it  oantained  a  statement  to  the  effect  that  the 
witness  had  said  that  the  deoedent  declared  that  the  defendant 
did  it.  This  was  not  an  admission  that  he  did  it,  or  of  the 
truth  of  any  of  the  matters  thus  stated.  (Stephens  v.  Vroman, 
16  N.  Y.  381;  Eeed  v.  McCord,  160  N.  Y.  330,  341.) 

Wliile  it  was  competent  to  prove  that  the  defendant,  when 
in  the  presenoe  of  his  wife,  did  not  look  at  her  or  that  he  shed 
no  tears,  still  that  was  not  the  object^  nature  or  limit  of  the 
proof  objected  to,  as  is  manifest  from  the  character  of  the  ex- 
amination, the  nature  of  the  exceptions  and  rulings,  and  from 
the  evidence  thus  reoeived.  The  proof  objected  to  related  en- 
tirely to  the  appearance,  acta,  looks,  movements,  temperature, 
demeanor  and  physical  condition  of  the  decedent  when  the  de- 
fendant was  absent^  what  she  did  and  omitted  to  do  in  his 
presence,  and  his  silence.  By  this  proof  and  by  evidence  that 
she  said  something  to  the  witness  Dabell  that,  "together  with  her 
looksi,  led  her  to  know  the  impulse  of  the  decedent,  the  defend- 
ant was  sou^t  to  be  bound  by  his  silence,  not  only  as  to  what 
the  decedent  did  or  did  not  do,  but  also  by  some  impulse  she 
might  he  supposed  to  have  possessed,  by  hearsay  evidence  and 
by  the  conclusion  of  a  witness  based  upon  her  unproved  declara- 
tions. It  is  manifest  that  many  of  the  rulings  admitting  this 
evidence  were  erroneous,  and,  in  view  of  the  charge  of  the 
learned  judge,  it  cannot  be  said  that  they  did  not  affect  the 
defendant's  substantial  rightsw 

Fifth.  Another  class  of  exceptions  argued  by  the  appellant 
relates  to  the  admission  of  the  evidence  of  the  witness  Albert 
L.  Hall,  who  testified  as  an  alleged  expert  as  to  the  manufac- 
ture^ uses  and  differences  of  pistols  and  cartridges,  the  chem- 
istry of  burned  powder  and  other  substances,  and  to  receiving 
the  speculative  opinion  of  the  witness,  which  was  incompetent 
and  subsequently  stricken  out  by  the  court  of  its  own  motion, 
without  consent  or  objection.  The  court  was  occupied  several 
days  in  taking  the  evidence  of  this  witness,  to  which  there  were 
numerous  objections  and  exceptioBs  that  were  obviously  valid. 
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It  is  impossible,  within  the  limita  of  this  opinion,  to  consider 
in  detail  all  the  items  of  his  evidence  that  were  received  by  the 
court  under  the  defendant's  objections  and  exceptions^  or  to 
state  accurately  each  portion  of  his  testimony  which  is  claimed 
to  have  been  stricken  out.  That  this  witness  was  improperly 
permitted  to  testify  as  an  expert  to  many  matters  material  to 
the  investigation,  when  he  was  obviously  incompetent,  can 
hardly  be  denied.  This  was  recognized  by  lie  trial  court,  and 
it  subsequently  attempted  to  cure  the  errors  in  its  admission 
by  striking  out  the  portions  of  the  evidence  that  were  impro- 
T)erly  received.  It  is  obvious  from  the  record  that  the  court 
struck  out  portions  of  the  improper  evidenoa  which  were  speci- 
fioally  stated,  and  followed  this  action  by  a  general  statement 
to  the  effect  that  all  the  testimony  of  that  witness,  except  that 
pertaining  to  his  experiments  with  powder  after  revolvers  had 
been  discharged  and  with  reference  to  the  appearance  and  con- 
dition of  the  fatal  bullet,  was  stricken  out  and  the  jury  directed 
to  disregard  it  Subsequently  other  portions  of  his  testimony 
were  directed  to  be  stricken  out.  The  court  likewise  stated 
that  it  would  direct  all  exhibits  introduced  on  the  examination 
of  the  witness  to  be  stricken  out  if  there  was  any  question  about 
them,  but  that  they  were  actually  stricken  out  does  not  appear. 
It  may  be  fairly  said  that  it  is  difficult,  if  not  impossible,  to 
ascertain  even  from  the  record  with  any  degree  of  accuracy  the 
particular  portions  of  the  evidence  of  this  witness  which  the 
court  attempted  to  withhold  from  the  consideration  of  the  jury. 
This  difficulty  arises  from  the  fact  that  it  is  hardly  possible 
to  determine  what  evidence  pertained  to  his  experiments  with 
powder  after  revolvers  had  been  discharged;  what  pertained 
to  his  testimony  with  reference  to  the  appearance  and  condi- 
tion of  the  fatal  bullet,  to  separate  it  from  lie  other  evidence 
which  was  given  by  him,  or  to  ascertain  what  particular  por- 
tion of  the  remaining  evidence  was  subsequently  withdrawn. 
The  evidence  which  was  competent  and  that  which  was  incom- 
petent was  80  intermingled  and  woven  together  as  to  render  it 
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difficult  to  sefparate  one  from  the  other,  and  it  must  have  been 
almoet^  if  not  quite,  impossible  for  the  jury  under  the  rulings 
of  the  court  to  understand  what  portion  of  this  evidence  was 
to  be  disregarded  and  what  portion  it  was  to  consider.  It  is 
true  that  the  court  stated  to  the  counsel  for  the  defendant  that 
if  he  desired  all  the  evidence  of  this  witness  might  be  stricken 
out,  and  when  the  foundation  was  properly  laid  the  witness 
might  be  recalled.  To  this,  however,  counsel  did  not  assent, 
but  stated  that  he  had  all  the  harm  of  the  evidence  and  did  not 
know  any  way  to  correct  it  except  partially  by  cross-examina- 
tion, but  that  if  the  witness  was  not  coming  back  and  the  evi- 
dence was  to  go  out  for  good  on  the  basis  that  it  was  too  specu- 
lative and  uncertain  to  be  the  foundation  of  any  conclusion,  it 
would  help.  Thus  it  is  seen  that  only  a  portion  of  the  evidence 
of  the  witness  was  withdrawn  from  the  consideration  of  the 
jury;  that  it  was  difficult,  if  not  impossible,  for  the  jury  to 
determine  what  was  stricken  out  and  what  remained,  and, 
hence,  the  question  presented  is  whether  under  those  circum- 
stances the  error  in  admitting  this  evidence  was  so  far  cured 
tiiat  it  should  be  disregarded  upon  this  appeal.  It  seems  to 
be  settled  by  the  decisions  of  this  court  that  if  evidence  is  im- 
properly admitted,  the  mistake  is  immediately  discovered  and 
the  evidence  promptly  withdrawn  with  instructions  to  the  jury 
t-o  disr^ard  it,  or  if  it  is  stricken  out  on  the  motion  or  applica- 
tion of  the  appellant,  the  error  will  be  deemed  cured  or  waived 
and  the  exception  to  its  admission  deprived  of  its  potency. 
(Gall  V.  Gall,  114  K  Y.  109 ;  Holmes  v.  Moffat,  120  K  Y. 
159;  People  v.  Schooley,  149  N.  Y.  99,  103;  Cole  v.  Fall 
Brook  Coal  Co.,  159  N.  Y.  59,  65 ;  People  v.  Priori,  164  N.  Y. 
459,  469.) 

In  the  case  at  bar,  although  the  court,  when  the  first  portion 
of  this  evidence  was  stricken  out,  stated  that  the  jury  should 
disregard  it,  we  have  not  found  that  sudi  a  direction  accom- 
panied each  instance  where  such  an  order  was  made,  or  that  the 
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jury  were  directed  in  tlie  charge  of  the  court  to  disregard  any 
part  of  it 

The  theory  of  the  decisions  to  the  effect  that  errors  in  receiv- 
ing improper  evidence  may  be  cured  when  the  jury  are  clearly 
and  plainly  instructed  to  disregard  certain  specified  evidence 
so  erroneously  and  recently  received  and  the  evidence  is 
promptly  stricken  out,  is  based  upon  the  presumption  that  the 
instructions  of  the  court  were  obeyed.  The  circumstances 
under  which  that  rule  has  generally  been  applied  were  widely 
and  essentially  different  from  those  in  the  case  at  bar.  Here, 
many  days  had  been  employed  in  taking  the  testimony  of  this 
witness  and  many  pages  of  evidence  had  been  given  by  him, 
which  was  so  interwoven  as  to  render  it  extremely  difficult 
under  the  rulings  of  the  court  for  a  jury  to  understand  or 
determine  what  portion  of  the  evidence  remained  in  the  case 
which  they  were  to  consider  and  what  portion  they  were  in- 
structed to  disregard.  Under  such  circumstances  it  would 
indeed  be  very  extraordinary  to  presume  that  the  jury  in  this 
case  literally  obeyed  the  instructions  of  the  court,  no  matter 
how  much  they  may  have  intended  to  do  so.  In  the  recent 
case  of  Ives  v.  Ellis  (169  N.  Y.  85,  90),  incompetent  evidence 
was  received,  the  court  at  the  time  remarking,  "  I  shall  instruct 
the  jury  that  the  letter  and  the  statements  in  the  letter  do  not 
in  any  wise  prove  the  statements  therein  contained,  or  any  of 
them."  Upon  appeal  to  this  court  it  was  held  that  the  ad- 
mission of  the  evidence  was  error,  that  the  error  was  not  cured 
by  the  statements  made  by  the  court  when  it  was  admitted,  and 
it  was  said :  "  For  an  appellate  court  to  sustain  a  ruling  ad- 
mitting incompetent^  but,  to  lay  minds,  persuasive  evidence, 
because  before  its  reading  the  court  states  that  the  evidence 
does  not  in  any  wise  prove  the  statements  therein  contained, 
would  not  only  be  unprecedented,  but  would  be  mischievous  in 
its  tendency."  It  was  there  claimed  that  the  error  was  sub- 
sequently cured  by  the  trial  court,  which,  in  the  course  of  its 
charge,  cautioned  the  jury  to  entirely  disregard  the  evidence 
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wliich  was  thus  erroneously  admitted.  In  discussing  that 
question  this  oourt  added :  "  But  before  an  appellate  court 
will  hold  that  such  an  error  has  been  cured,  it  must  feel  sure 
that  the  eflFort  of  the  trial  oourt  to  correct  the  error  was  neces- 
sarily effective  with  the  minds  of  the  jury.  Now  that  cainnot 
be  said  of  the  caution  of  the  court  in  this  instance,  for  it  must 
be  borne  in  mind  that  this  letter  was  introduced  in  the  early 
part  of  the  trial,  which  was  not  only  a  long  one,  but  in  its  pro- 
gress there  was  an  adjournment  for  a  period  of  ten  days,  dur- 
ing which  the  jurors  presumably  had  their  minds  occupied  with 
affairs  of  their  own ;  and  in  view  of  that  situation  it  was  neoee- 
sary  that  the  court  should  so  accurately  describe  the  letter 
which  it  wished  them  to  disregard  as  to  make  it  apparent  that 
there  could  be  no  confusion  in  their  minds  as  to  what  letter 
was  referred  to."  We  think  the  principle  of  that  decision  is 
applicable  to  and  decisive  of  this  case.  Here  the  objectionable* 
evidence  occupied  a  number  of  days  in  its  admission  and  re- 
lated to  a  variety  of  subjects.  It  was  not  all  stricken  out. 
T^OT  was  the  portion  stricken  out,  stricken  out  at  one  time,  but 
upon  several  occasions  with  no  clear  statement  of  the  particular 
part  of  the  evidence  thus  eliminated,  and  this  occurred  many 
days  before  the  conclusion  of  the  trial.  It  was  upon  the  court's 
own  motion  and  not  upon  the  application  of  the  defendant 
Hence,  in  view  of  all  these  circumstances,  it  seems  quite  im- 
possible to  say  that  the  error  was  waived  or  that  the  court  so 
accurately  described  the  evidence  to  be  disregarded,  or  that  its 
directions  were  at  a  time  when  they  would  be  so  firmly  im- 
pressed upon  the  minds  of  the  jury  as  to  justify  us  in  holding 
that  there  was  a  presumption  that  the  jury  obeyed  the  sugges- 
tions of  the  court,  and  the  error  in  its  admission  was  cured. 

But  it  is  said  that  the  court  offered  to  strike  out  the  entire 

evidence  of  the  witness  and  permit  him  to  be  recalled  when 

the  proper  foundation  was  laid.      Wliile  this  is  true,  we  think 

it  did  not  affect  the  error  in  the  previous  rulings  of  the  court. 
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especially  as  the  evidence  was  not  stricken  out  We  think 
these  exoeptions  fall  within  the  principle  of  the  decision  in 
Furst  V.  Second  Ave.  R  R  Co.  (72  X.  Y.  542).  In  that 
case  the  court  received  incompetent  evidence.  The  plaintiffs 
counsel  proposed  to  have  it  stricken  out  The  defendant's 
counsel  declined  to  accept  the  proposition  and  elected  to  retain 
his  exception.  The  court  made  no  ruling  and  gave  no  instruc- 
tions upon  the  subject  It  was  there  held  that  the  counsel  had 
the  right  to  insist  upon  his  exception,  was  not  bound  to  waive 
it,  and  that  the  error  was  not  cured  by  an  offer  to  strike  out 
We  are  of  the  opinion  that  the  court  committed  several  errors 
in  the  admission  of  the  evidence  of  the  witness  Hall,  and  that 
they  were  not  cured  by  any  direction  of  the  court  contained  in 
the  record. 

Sixth.  The  only  other  exception  we  deem  it  necessary  to 
si)ecially  consider  relates  to  the  admission  of  proof  of  the 
dying  declarations  of  the  decedent  In  a  case  of  homicide, 
the  declarations  of  the  de<?easod  person  as  to  the  cause  of  his 
death  or  as  to  the  circumstjinces  of  the  particular  transaction 
which  resulted  in  his  death,  are  admissible,  but  only  when  it 
is  shown  to  the  satisfaction  of  the  judge  that  the  decedent  was 
in  actual  danger  i)f  de«th  and  had  given  up  all  hope  of  recovery 
at  the  time  when  the  declarations  were  made.  But  such  decla- 
rations are  not  competent  evidence  of  prior  or  subsequent  occur- 
rences, nor  of  matters  of  opinion.  The  only  questions  we  need 
consider  in  relation  to  the  admissibility  of  this  evidence  are: 
1.  Whether  the  preliminary  proof  that  the  declarations  of  the 
decedent  were  made  under  a  sense  of  impending  death,  was 
sufficient  to  justify  the  court  in  admitting  them  in  evidence; 
and,  2.  Whether  the  transactions  which  occurred  several  hours 
before  the  homicide  could  be  properly  proved  by  that  species 
of  evidence.  As  we  have  already  seen,  in  order  to  render  her 
declarations  admissible,  it  was  necessary  to  show  that  they 
were  made  by  the  decedent  at  a  time  when  she  was  in  actual 
danger  of  death,  and  that  she  had  no  hope  of  recovery.      An 
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examination  of  the  evidence  taken  upon  this  preliminary  ques- 
tion renders  it  evident  that  it  was  sufficient  to  justify  the  court 
in  its  conclusion  that  they  were  made  by  the  decedent  under  a 
sense  of  impending  death.  This  was  established  by  her 
declarations,  the  testimony  of  the  attending  physicians,  and  the 
circumstances  showing  her  condition,  and  that  it  was  realized 
by  her. 

The  more  serious  question,  however,  is  whether  the  declara- 
tions of  the  decedent  were  properly  admitted  as  to  what  trans- 
pired before  the  time  of  the  homicide.  The  record  plainly 
discloses  that  the  proof  of  the  dying  declarations  of  the  dece- 
dent in  which  it  was  stated  that  she  said,  "  I  guess  I  got  up 
first;  I  heard  him  strike  a  match;  it  was  about  twelve  o'clock, 
and  I  got  into  bed  first,"  all  related  not  to  the  transaction 
which  took  place  at  the  time  of  the  tragedy  or  to  the  homicide, 
but  to  a  disconnected  transaction  which  occurred  about  three 
hours  before  the  fatal  injuries  were  received  by  her.  As  to 
her  statements  in  this  respect,  there  is  some  variance  in  the 
proof.  But  without  considering  any  discrepancies  in  the  evi- 
dence, it  is  obvious  that  the  greater  portion  of  the  dying  decla- 
rations of  which  proof  was  admitted  referred,  not  to  the  homi- 
cide, but  to  an  occurrence  which  took  place  hours  before. 
Manifestly,  that  occurrence  formed  no  part  of  the  res  gestae, 
but  was  an  independent  transaction,  not  shown  to  have  had  any 
connection  with  the  crime,  and  the  declarations  of  the  decedent 
in  relation  thereto  were  a  mere  narrative  of  past  occurrenoee 
and  not  a  part  of  the  act  which  resulted  in  her  death. 
(Waldele  v.  N.  T.  C.  &  H.  R.  R  R.  Co.,  95  N.  T.  274;  People 
V.  Driscoll,  107  N.  Y.  414,  424;  Martin  v.  N.  T.,  N.  H.  &  H. 
R.  R  Co.,  103  N.  T.  626.)  It  seems  to  be  well  settled  that 
dying  deolarations  are  admissible  in  oases  of  homicide  only 
when  the  death  of  the  decedent  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are  the  subject  of  the  decla- 
rations, and  that  they  may  not  properly  include  narratives  of 
paafc  oocurrenoes.      (People  v.  Davis,  56  N.  Y.  95 ;  Eighmy  v. 
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People,  79  K  Y.  546,  559;  Peopie  v.  Shaw,  63  K  Y.  36; 
Greenfield  v.  People,  85  N.  Y.  75,  88 ;  1  Greenleaf  on  Evidence, 
see.  156 ;  1  Taylor  on  Evidence,  655 ;  Chase's  Stephen's  Law  of 
Evidence,  86,  art.  26.) 

It  is,  therefore,  manifest  that  under  the  rules  of  law  govern- 
ing the  admission  of  dying  declarations,  the  trial  oourt  erred 
in  admitting  proof  of  the  declarations  of  the  decedent  as  to 
what  occurred  previous  to  the  homicide. 

It  is  a  well-established  principle  of  criminal  law  that  the 
rejection  of  competent  and  material  evidence^  or  the  recep- 
tion of  incompetent  and  improper  evidence,  which  is  harmful 
to  a  defendant  and  excepted  to,  presents  error  requiring  a 
reversal.  Such  a  ruling  affects  a  substantial  right  of  the  de- 
fendant, even  thougji  the  appellate  court  would,  with  the  re- 
jected evidence  before  it^  or  with  the  improper  evidence  ex- 
cluded still  come  to  the  same  conclusion  reached  by  the  jury. 
The  defendant  has  the  right  to  insist  that  material  and  legal 
evidence  offered  by  him  should  be  received  and  submitted  to  the 
jury,  and  to  have  illegal  and  improper  evidence,  which  may 
be  harmful,  excluded,  and  to  have  the  opinion  of  the  jury 
upon  proper  evidence  admitted  in  the  case,  and  upon  such  evi- 
dence alone.  (People  v.  Greenwall,  108  N.  Y.  296;  People 
V.  Wood,  126  K  Y.  249;  People  v.  Corey,  148  N.  Y.  476,  494; 
People  V.  Koemer,  154  N.  Y.  355,  376.)  The  burden  of 
showing  that  the  illegal  and  improper  evidence  which  was  re- 
ceived was  harmful  is  not  upon  the  appellant,  but  that  it  was 
harmless  and  could  by  no  possibility  have  prejudiced  him  must 
be  established  by  the  respondent.  (Greene  v.  White,  37  K".  Y. 
405,  407 ;  Stokes  v.  People,  53  K  Y.  164 ;  People  v.  Corey, 
148  K  Y.  476,  494;  People  v.  Strait,  154  K  Y.  165,  171; 
People  V.  Helmer,  154  N.  Y.  596,  602.) 

We  are  of  the  opinion  that  much  of  the  evidence  received 
by  the  court  under  the  defendant's  objections  and  the  excep- 
tions which  we  have  already  discussed,  was  incompetent  and 
improper,  and  as  such  rulings  cannot  be  proi)erly  held  to  have 
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been  harmless,  it  follows  that  the  judgment  must  be  reversed. 

Numerous  other  questions  are  presented  by  the  exceptions 
of  the  defendant,  were  discussed  upon  the  argument  and  in 
the  briefs  of  the  respective  counsel,  but  the  fact  that  the  judg- 
ment must  be  reversed  for  the  errors  already  pointed  out^  and 
inaamudi  as  this  opinion  has  already  exceeded  the  bounds  to 
which  it  should  be  limited,  it  becomes  necessary  to  omit  any 
furtier  or  special  discussion  of  the  other  questions  thus 
presented. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Pabkeb,  Ch.  J.,  O'Beien^  Babtlett,  Yann,  Cullbn  and 
Werneb^  JJ.,  concur. 

Judgment  of  conviction  reversed  and  new  trial  ordered. 


Court  of  Appeals. 

October,  1902. 

THE  PEOPLE  V.  DANIEL  DOODT. 

(172  N.  Y.   166.) 

1.  Pebjubt. 

The  rule  that  prevails  in  cases  of  perjury,  where  one  oath  is  placed 
against  another,  that  there  must  be  two  witnesses  to  prove  the 
charge,  or  in  case  only  one  witness  is  produced  there  must  be  inde- 
pendent corroborating  circumstances,  has  no  application  where  the 
proof  of  the  crime  is  necessarily  based  upon  circumstantial  evidence. 

2.  Same — Denial  of  Recollection. 

A  witness  who  swears  falsely,  wilfully  and  corruptly  to  the 
effect  that  he  does  not  remember  certain  material  facts  involved  in 
the  issue  on  trial,  when  it  is  shown  by  competent  proof  that  he  did 
remember  them,  is  properly  convicted  of  perjury. 

3.  Same. 

The  previous  statements  and  admissions  of  one  on  trial  for  per- 
jury in  falsely  swearing  that  he  did  not  remember  material  facts 
involved  in  an  issue  on  trial,  by  which  he  accused  himself  and  others 
of  conspiracy  and  the  commission  of  a  crime,  are  not  inadmissible 
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as  tending  to  prove  the  commiBsion  by  him  of  another  offense  when 
the  sole  purpose  of  such  testimony  is  to  establish  the  fact  that  he 
did  remember  them;  nor  are  indictments  against  his  confederates 
based  upon  such  statements  inadmissible  since  they  are  competent 
as  to  the  probability  of  the  witness  forgetting  events  which  produced 
such  startling  results. 

4.  Same — Defense  of  Loss  of  Memory. 

The  truth  or  falsehood  of  a  defense  that  at  the  time  he  testified 
he  did  not  remember,  the  defendant  was  and  had  been  suffering  from 
paresis  which  paralyzed  his  memory  to  such  an  extent  that  he  could 
not  be  held  responsible  for  his  answers,  is  a  question  of  fact  for  the 
jury,  and  its  determination  against  him,  if  made  upon  sufficient 
evidence,  will  not  be  disturbed  upon  appeal. 

5.  Trial — District  Attorney. 

In  the  trial  of  a  criminal  case  the  district  attorney  is  entitled  to 
discuss  before  the  jury  all  the  facts  and  circumstances  bearing  upon 
the  issue  with  the  same  freedom  that  is  to  be  awarded  to  counsel 
in  any  case. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Department,  entered 
June  10,  1902,  which  affirmed  a  judgment  of  the  Kings 
County  Court  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  perjury. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jerry  A.  Wemberg,  for  appellant 

John  F.  Clarke,  District  Attorney  (Martin  W.  Littleton,  of 
counsel),  for  respondent. 

O'Bbien,  J. :  The  defendant  was  convicted  of  the  crime  of 
perjury  and  the  judgment  of  conviction  has  been  affirmed  in 
the  court  below  after  what  appears  to  be  a  thorough  discussion 
of  the  questions  involved.  These  questions  and  the  facts  out 
of  which  they  arise  are  so  fully  set  forth  in  the  report  of  the 
case  below  that  it  is  not  necessary  to  repeat  the  statement  here. 
(72  App.  Div.  372.)      It  will  be  quite  sufficient  for  every  pur- 
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pose  of  a  review  in  thia  court  to  refer  to  the  facts  in  a  general 
way. 

The  charge  against  the  defendant  which  is  set  forth  in  the 
indictment  is  that  he  was  called  and  sworn  as  a  witness  on  the 
part  of  the  People  in  a  criminal  case  on  the  19th  day  of  Decem- 
ber, 1899,  and  as  such  witness  on  the  trial  of  the  case  he  com- 
mitted wilful  and  corrupt  perjury.      The  charge  is  based  upon 
the  testimony  of  the  defendant  as  a  witness  in  the  case  to  the 
effect  that  he  did  not  remember  certain  facts  whidi  were  ma- 
terial and  necessary  for  the  People  to  prove  upon  the  trial, 
and  which  it  is  alleged  were  well  known  to  the  defendant. 
The  case  is  peculiar  and  exceptional  in  this  respect,  that  the 
defendant  was  not  charged  with  swearing  falsely  with  respect 
to  any  affirmative  or  negative  fact,  but  in  swearing  falsely  that 
he  knew  nothing  about  them  one  way  or  the  other,  or  to  use 
his  own  words  when  examined  as  a  witness,  tliat  he  did  not 
remember.      The  indictment  alleges,  and  the  record  discloses 
in  great  detail,  the  transactions  which  finally  culminated  in  the 
defendant's  conviction.      On  the  14th  day  of  March,  1898,  he 
appeared  before  the  grand  jury  of  Kings  county,  and  then  and 
there  testified  to  certain  corrupt  and  criminal  transactions  on 
his  part  with  certain  public  officers  of  the  city  of  Brooklyn, 
whereby  they  were  to  award  certain  contracts  for  public  work 
to  persons  to  be  named  by  hinji  and^who  were  to  act  in  his  in- 
terest, and  that  he  should  divide  with  these  officers  certain  fixed 
percentages  of  the  money  to  be  paid  on  these  contracts  by  the 
city ;  that  these  corrupt  and  fraudulent  agreements  between  the 
defendant  and  these  city  officers   were   completely   executed. 
The  contracts  were  awarded  to  the  persons  representing  the  de- 
fendant and  the  officers  were  paid  the  share  of  the  proceeds 
stipulated.      It  is  not  necessary  to  describe  this  corrupt  ar- 
rangement with  greater  particularity.      It  is  enough  to  say 
that  the  defendant,  as  he  then  stated  to  the  grand  jury,  con- 
spired with  various  city  officers  to  plunder  the  city  by  means 
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of  frauduleat  and  oorrupt  oontraote  for  public  worics  in  the 
city. 

It  is  important,  however,  to  note  the  leading  and  funda- 
mental feature  of  this  transaction.  It  was  impossible  to  carry 
the  scheme  into  successful  operation  without  the  active  aid 
and  co-operation  of  the  several  city  officers  in  the  dififerent 
departments.  These  departments,  which  were  intended  by  the 
charter  to  be  checks  upon  each  other,  were  not  only  neutralized, 
but  by  means  of  bribery  made  active  participants  in  the  oon- 
spiraq^  to  defraud  the  city.  Each  officer  was  to  act  a  desig- 
nated part  in  the  consummation  of  a^common  scheme  of  fraud, 
and  hence  it  was  impossible  to  view  the  act  of  any  one  of  them 
in  the  performance  of  his  part  without  revealing  the  details  of 
the  conspiraq^  as  a  whole,  since  if  any  one  of  the  conspirators 
failed  to  act  his  part  the  scheme  could  not  be  carried  into  effect 
Therefore,  in  every  investigation  concerning  the  acts  and  con- 
duct of  these  several  city  officers,  or  the  acts  of  any  one  of 
them,  it  became  necessary  to  describe  the  whole  transaction  in 
order  to  show  what  the  real  scope  and  purpose  of  the  scheme 
was  and  the  legal  responsibility  of  each  and  all  of  the  actors 
therein.  The  whole  scheme  was  fully  revealed  by  the  defend- 
ant in  his  testimony  before  the  grand  jury,  and  the  result  was 
that  indictments  were  found  against  nine  of  these  city  officers, 
in  which  they  were  charged  with  various  offenses. 

On  the  16th  of  May,  1898,  the  indictment  against  Robert 
W.  Fielding,  the  deputy  commissioner  of  tlie  city  works,  was 
brought  to  trial  and  the  defendant  was  sworn  as  a  witness  by 
the  prosecution,  and  again  testified  substantially  to  the  same 
facts  that  he  had  testified  to  before  the  grand  jury,  and  the 
trial  resulted  in  a  conviction.  Subsequently,  and  on  April  24; 
1899,  some  of  the  other  city  officers  were  brought  to  trial,  and 
again  the  defendant  was  the  principal  witness,  and  revealed 
all  the  details  of  the  oorrupt  and  fraudulent  conspiracy  already 
described.  So  far  the  defendant's  attitude  was  that  of  an 
informer  against  his  confederates  in  crima      But  about  the 
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time  of  the  last  trial  referred  to  an  event  occurred  which  seema 
to  have  had  some  influence  upon  his  mind  and  revealed  a  de- 
sire upon  his  part  to  change  his  position.  The  judgment  of 
conviction  against  Fielding  was  reversed  in  this  court  and  a 
new  trial  granted,  not  upon  the  merits,  but  upon  certain  ex- 
ceptions taken  at  the  trial  which  related  entirely  to  the  argu- 
ment of  the  case  before  the  jury  by  the  district  attorney.  (158 
N.  Y.  542.)  The  defendant  expressed  great  satisfaction  at 
tliis  result  and  stated  openly  that  he  was  sorry  to  see  him  con- 
victed. On  the  19th  day  of  December,  1899,  Fielding  was 
again  brought  to  trial.  While  the  district  attorney  was  pre- 
paring for  the  trial  he  sent  for  and  had  an  interview  with  the 
def^idant,  who  all  along  had  been  his  principal  witness  and 
was  to  be  his  principal  witness  on  the  new  trial.  The  district 
attorney  called  the  defendant's  attention  to  an  interview  be- 
tween them,  when  the  new  trial  was  granted  by  this  court, 
wherein  the  defendant  expressed  great  delight  at  Fielding's 
sucoeea  He  told  the  defendant  that  he  knew  he  sympathized 
with  the  defense,  but  he  would  have  to  go  upon  the  stand  and 
testify  to  the  facts,  and  proposed  to  refresh  his  memory  by 
reading  to  him  from  printed  records  what  he  had  sworn  to  on 
the  several  previous  trials.  The  defendant  said  he  would  be 
glad  to  have  the  testimony  read  to  him,  and  the  district  attor- 
ney then  proceeded  to  read  it,  asking  the  defendant  after  the 
reading  if  it  was  correct  and  as  he  then  recollected  it,  to  which 
the  defendant  replied  that  it  was.  Only  two  or  three  days 
after  this  inu?r^iew  the  district  attorney  called  the  defendant 
as  a  witness  to  prove  the  facta  upon  the  new  trial  to  which  he 
had  testified  on  the  former  trial  and  before  the  grand  jury,  as 
well  as  upon  the  trial  of  the  other  officers  engaged  i«i  the  con- 
spiracy. He  propounded  to  him  questions  in  various  forms 
intended  to  establi^  the  facts  charged  in  the  indictment  and 
to  whidi  the  defendant  had  so  often  testified  before,  and  to  all 
these  questions  the  defendant  answered  that  he  did  not  re- 
member, and  in  this  case  these  answers  have  been  made  the 
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basis  of  the  charge  of  perjury  of  which  the  defendant  haa  been 
convicted.  The  prosecution  broke  down  and  the  trial  resulted 
in  Fielding's  acquittal. 

In  order  to  sustain  the  charge  of  wilful  and  corrupt  per- 
jury against  the  defendant  the  prosecution  was  bound  to  prove 
to  the  satisfaction  of  the  jury  that  the  defendant  did  remember 
that  he  had  made  the  corrupt  and  fraudulent  agreement  with 
Fielding,  whereby  the  latter  was  to  award  contracts  to  the  per- 
sons designated  by  the  defendant,  and  had  paid  to  him  his 
share  of  the  proceeds  or  the  designated  percentage  of  the  con- 
tract prioa  It  was  competent  for  the  People  to  sustain  that 
issue  by  circumstantial  evidence.  The  rule  that  prevails  in 
cases  of  perjury,  where  one  oath  is  placed  against  another,  that 
there  must  be  two  witnesses  to  prove  the  charge,  or  in  case 
only  one  witness  is  produced,  there  must  be  independent  cor- 
roborating circumstances,  has  no  application  to  this  case. 
There  was  no  witness  produced  upon  this  trial  who  could 
swear  that  the  defendant  knew  and  remembered  the  facts 
which  were  the  subject  of  inquiry.  That  issue  had  to  be  de- 
termined upon  circumstantial  proof.  The  question  for  the 
jury  was  whether  it  was  true,  as  the  defendant  pretended,  that 
in  the  space  of  a  few  days  his  mind  had  become  a  perfect 
blank  with  respect  to  the  facts  which  the  questions  called  for. 
He  had  testified  to  them  all  before  the  grand  jury,  and  on  the 
former  trial  and  on  other  trials  only  a  very  brief  time  before 
he  was  examined.  Moreover,  they  were  all  brought  to  his  at- 
tention two  or  three  days  before  he  was  called  as  a  witness  by 
the  district  attorney  when  his  former  testimony  was  read  to 
him  from  the  records  of  these  trials  and  which  he  then  pro- 
nounced correct.  The  jury  could  determine  from  all  this 
whether  the  defendant  told  the  truth  when  he  said  that  he  did 
not  remember  any  of  the  facts  embraced  in  the  questions,  or 
whether  on  that  occasion  his  answers  were  wilfully  and  cor- 
ruptly false.  It  is  hardly  necessary  to  add  that  the  verdict 
upon  this  question  of  fact  is  well  sustained  by  the  evidence. 
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We  have  no  doubt  that  a  charge  of  perjury  may  be  based 
upon  the  testimony  of  a  witness  upon  a  judicial  trial  who  has 
sworn  that  he  did  not  remember  the  facts  material  to  the  in- 
quiry, if  it  be  shown  by  competent  proof  that  he  did  remem- 
ber them.  It  may  be  difficult  to  prove  the  charge  in  many 
cases,  but  in  this  case  there  was  no  lack  of  proof.  A  witness 
may  commit  perjury  by  falsely  stating  what  he  thought  or 
what  he  did  or  did  not  remember,  or  what  his  opinion  is  when 
these  matters  become  material  to  the  issue.  It  may  be  difficult 
to  prove  that  his  thought  or  his  memory  or  his  opinion  was 
otherwise,  but  that  difficulty  has  been  successfully  met  and 
overcome  in  this  case.  (Regina  v.  Schlesinger,  10  Ad.  &  El. 
[K  S.],  670;  People  v.  Robertson,  3  Wheeler's  Cr.  Cas.  183; 
State  V.  Henderson,  90  Ind.  408 ;  State  v.  Terry,  30  Mo.  368 ; 
State  V.  Knox,  61  K  C.  312;  Com.  v.  Grant,  116  Mass.  17; 
Com.  V.  Brady,  5  Gray,  78 ;  Wilson  v.  Nations,  5  Yerger,  211 ; 
People  V.  Courtney,  94  N.  Y.  490;  Bishop's  Crim.  Law,  sec. 
878;  3  Greenleafs  Ev.  197;  Roscoe's  Cr.  Ev.  759,  814.) 

The  general  doctrine  to  be  found  in  these  authorities  war- 
rants the  conclusion  that  a  witness  who  swears  falsely,  wilfully 
and  corruptly  to  the  effect  that  he  does  not  remember  certain 
material  facts  involved  in  the  issue  on  trial,  when  in  truth  they 
are  within  his  knowledge  and  recollection,  is  guilty  of  perjury. 

One  or  two  questions  of  law  arising  upon  exceptions  taken 
at  the  trial  have  been  argued^by  defendant's  counsel.  It  is 
claimed  that  the  prosecution  were  permitted  to  prove  at  the 
trial  that  the  defendant  had  committed  other  offenses  than  the 
one  for  which  he  was  on  trial.  In  a  literal  sense  that  ma^r 
be  true,  but  it  is  not  true  within  the  meaning  of  the  rule  of 
law  that  excludes  proof  of  other  crimes  where  a  party  is  being 
tried  for  a  specific  offense.  (People  v.  Molineitx,  168  N.  Y. 
264.)  The  only  offense  of  which  the  defendant  was  charged 
was  perjury,  and  in  order  to  prove  that  charge  the  prosecu- 
tion had  to  put  in  evidence  what  the  defendant  had  repeatedly 
flwom  to  on  previous  trials  and  investigations  to  the  effect  that 
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he  had  bribed  several  of  the  city  officers.  This  testimony  was 
not  offered  or  admitted  for  the  purpose  of  proving  other 
offenses,  but  for  the  purpose  of  establishing  the  fact  that  he 
remembered  and  knew  certain  things  which  he  swore  that  he 
did  not  remember  or  know.  The  previous  statements  and 
-admissions  of  the  defendant  were  admissible  to  prove  that  in 
stating  that  he  did  not  remember  certain  things  he  testified 
falsely.  The  fact  that  the  defendant  in  these  statementfi,  ad- 
missions and  declarations  accused  himself  of  being  a  party  to 
the  conspiracy  to  defraud  the  city  did  not  diange  the  nature 
or  character  of  the  proof  which  his  previous  acts  and  conduct 
furnished  with  respect  to  the  truth  of  his  statement  that  he  did 
not  remember  these  facts  when  called  as  an  unwilling  witness. 
Everything  that  the  defendant  had  sworn  to  or  stated  pre- 
viously to  the  last  trial  of  Fielding  was  admissible  to  show  that 
be  remembered  the  facts  when  he  testified  that  he  did  not. 
The  defendant  was  an  informer  upon  his  confederates  and  as 
such  he  made  confessions  that  not  only  involved  them  but  him- 
self as  well,  but  they  were  none  the  less  admissible  to  prove 
that  he  knew  the  facts  confessed  as  well  upon  the  last  trial  as 
upon  the  first. 

The  district  attorney  in  his  argument  to  the  jury  referred 
to  all  the  details  of  the  conspiracy  as  disclosed  by  the  defend- 
ant in  his  testimony  on  the  previous  trials  and  before  the  grand 
jury.  It  was  all  pertinent  to  the  issue  in  this  case  which  was 
whether  the  defendant  knew  and  remembered  the  facts  which 
were  first  brought  to  light  through  his  own  action.  He  did 
not  accuse  the  defendant  of  any  crime  not  embraced  in  his  own 
confessions  made  repeatedly  under  oath.  The  general  scheme 
in  all  its  details  could  be  legitimately  discussed  upon  the  trial 
of  an  issue  which  involved  the  question  whether  the  defendant 
remembered  it  when  called  as  a  witnesa  In  the  trial  of  a 
criminal  case  the  district  attorney  is  entitled  to  discuss  before 
the  jury  all  the  facte  and  circumstances  bearing  upon  the  issue 
with  the  same  freedom  that  is  to  be  awarded  to  coimsel  in  any 
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case.  He  may  not  attempt  to  inject  into  the  case  facts  or  cir- 
eamstanoes  foreign  to  the  issue  or  not  within  the  scope  of  the 
evidence,  but  subject  to  these  restrictions  he  is  entitled  to  argue 
the  case  with  the  same  freedom  of  speech  that  the  courts  con- 
cede to  counsel  generally  in  the  trial  of  issues  of  fact  before 
juries.  "  The  jury  system  would  fail  much  more  frequently 
than  it  now  does  if  freedom  of  advocacy  should  be  unduly 
hampered  and  counsel  should  be  prevented  from  exercising 
within  the  four  comers  of  the  evidence  the  widest  latitude  by 
way  of  comment)  denunciation  or  appeal  in  advocating  his 
cause."  (Per  Andeews,  J.,  in  Williams  v.  Brooklyn  El.  Kail- 
road  Co.,  126  K  Y.  102-3.)  The  several  indictments  against 
the  city  officers  found  upon  the  testimony  of  the  defendant 
were  properly  admitted  in  evidence.  The  jury  could  not  fairly 
judge  with  respect  to  the  attitude  of  the  defendant  when  he 
testified  that  he  did  not  remember  the  facts  involved  in  the 
questions  propounded,  without  full  information  as  to  his  atti- 
tude in  the  past.  They  were  entitled  to  know  all  that  he  had 
done  and  accomplished  in  bringing  his  confederates  to  justice 
in  order  to  determine  whether  it  was  true  in  fact  that  he  did 
not  remember  the  events  which  produced  such  startling  results 
to  himself  and  his  associates,  and  if  he  still  knew  and  remem- 
bered these  facts  then  to  determine  his  real  motives  in  swear- 
ing that  he  did  not  The  indictments  were  the  necessary 
result  and  outcome  of  the  defendant's  mental  resolution  to  make 
full  disclosure  of  the  conspiracy  against  the  city  and  they  were 
the  basis  of  all  the  legal  proceedings  that  subsequently  took 
place  in  which  the  defendant  participated  as  the  principal  wit- 
ness. The  history  of  the  conspiracy  in  all  of  its  details  was 
necessary  in  order  to  give  the  jury  a  full  and  complete  view 
of  the  defendant's  attitude  down  to  the  time  when  he  claimed 
that  he  had  no  memory  concerning  these  multifarious  and  com- 
plicated transactions,  and  the  indictments  and  trials  consti- 
tuted important  diapters  in  that  history. 
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The  real  defense  interposed  in  behalf  of  the  defendant  to 
the  charge  of  wilful  and  corrupt  perjury,  and  which  occupies 
such  a  prominent  place  in  the  record,  was  that  at  the  time 
when  the  testimony  was  given,  now  charged  to  be  false,  he 
was  and  had  for  some  time  been  suffering  from  paresis  or  some 
similar  mental  disease  that  paralyzed  his  memory  to  such  an 
extent  that  he  could  not  be  held  responsible  for  his  answers 
to  the  questions  propounded  to  him  upon  the  trial.  It  is  not 
necessary  in  this  court  to  say  much  in  regard  to  that  defense. 
It  is  quite  sufficient  to  observe  that  it  presented  a  question  of 
fact  that  was  fully  and  fairly  tried  before  the  jury.  The  evi- 
dence bearing  upon  it,  consisting  in  part  of  the  opinions  of 
experts,  was  submitted  to  the  jury,  and  the  verdict  must  be 
regarded  as  the  fair  and  deliberate  judgment  of  the  body 
which,  under  our  system  of  jurisprudence,  is  organized  to  de- 
termine matters  of  fact,  that  it  was  without  merit  Of  course 
it  is  possible  that  a  person  may  be  suddenly  afflicted  with  a 
mental  disease  that  completely  prostrates  all  of  his  intellectual 
faculties,  but  whether  that  claim  was  true  or  false  in  this  case 
was  a  question  for  the  jury.  When  the  evidence  bearing  upon 
that  issue,  direct  and  circumstantial,  is  fairly  considered  the 
conclusion  of  the  jury  is  not  open  to  queertion.  We  think  that 
the  record  presents  no  question  that  would  warrant  this  court 
in  interfering  with  the  judgment,  and  so  it  must  be  affirmed. 

Pabkee,  Oh.  J.,  Bartlett,  Martin,  Vann,  Ouli^en  and 
Werner^  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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Court  of  Appeals. 

October  7,-  1902. 

THE    PEOPLE    EX    EEL.    COKKRAN    v.    JAMES    L. 
HYATT,  AS  Chief  of  Police  of  the  City  of  Albany. 

(172  N.  Y.   176.) 

1.  Extradition — Constitutional  Law — Comity. 

The  extradition  from  one  State  to  another  of  a  fugitive  from  jus- 
tice does  not  depend  on  comity  or  contract,  but  on  the  provisions  of 
the  Constitution  of  the  United  States. 

2.  Fugitive  from  Justice — Presence  in  Demanding  State. 

The  constructive  presence  in  the  demanding  State  at  the  time  of 
the  commission  of  the  alleged  crime  is  not  sufficient  to  make  the 
alleged  offender  a  fugitive  from  justice,  or  extraditable  as  such,  but 
his  actual  presence  therein  at  such  time  is  necessary. 

3.  Same. 

That  one  not  personally  present  in  a  State  at  the  date  of  the  com- 
mission of  the  alleged  crime  of  larceny  and  false  pretenses  was  sub- 
sequently present  in  the  State  a  single  day  nearly  a  year  before  the 
institution  of  any  prosecution  against  him  does  not  entitle  such 
State  to  demand  him  from  another  as  a  fugitive  from  justice. 

4.  Asylum  for  Criminals. 

The  doctrine  of  the  necessity  of  the  corporeal  presence  within  a 
State  of  an  offender  at  the  time  of  the  commission  of  an  alleged 
offense  therein  to  render  him  a  fugitive  from  justice  and  extradit- 
able from  another  State,  does  not  tend  to  render  the  several  States' 
asylums  for  criminals  who  may  inflict  injury  upon  persons  or  prop- 
erty within  a  State  when  not  actually  present  therein,  since  each 
State  has  the  power  to  punish  crimes  committed  within  its  borders. 

5.  Trial — Stipulation — Construction. 

A  stipulation  that  an  alleged  offender  sought  to  be  extradited  for 
offenses  charged  to  have  been  committed  on  specified  dates  was  not 
in  the  demanding  State  at  the  time  of  the  offenses  charged,  cannot 
be  limited  as  an  admission  only  that  the  accused  was  not  in  the 
State  at  the  particular  dates  alleged  in  the  indictment,  but  must 
be  construed  as  an  admission  of  his  absence  when  the  crimes  were 
committed,  especially  where  such  view  is  confirmed  by  the  argument 
of  the  counsel  making  the  stipulation. 

6.  Habeas  Corpus — ^Review  of  Warrant. 

The  action  of  the  governor  of  the  State  in  issuing  a  warrant  for 
the  extradition  of  an  alleged  fugitive  from  justice  can  be  reviewed 
by  writ  of  habeas  curpus. 
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7.  Alibi. 

Mere  proof  that  one  accused  of  crime  and  sought  to  be  extradited 
was  not  within  the  demanding  State  at  the  time  of  the  commission 
of  the  offense,  does  not  necessarily  require  or  justify  his  discharge 
in  requisition  proceedings  or  on  habeas  corpus,  since  the  guilt  or 
innocence  of  an  alleged  fugitive  from  justice  cannot  be  determined 
therein. 

8.  EviDENCB — Warrant. 

A  warrant  issued  by  a  governor  of  a  State  for  the  extradition  of 
an  alleged  offender  does  not  conclusively  establish  the  facts  recited 
therein,  but  they  are  to  be  taken  as  presumptively  true  in  the  first 
instance. 

9.  Judicial  Knowledge. 

On  habeas  corpus  proceedings  to  inquire  into  the  cause  of  deten- 
tion of  one  held  under  an  extradition  warrant,  the  facts  recited  in  the 
warrant  or  stipulated  by  counsel  are  all  the  court  can  judicially 
know  concerning  the  circumstances  of  the  alleged  crime,  where  the 
record  does  not  contain  the  indictment  or  other  proof  as  to  the 
facts. 

10.  Stipulations — Recitals  in  Extradition  Warrant. 

Stipulations  or  admissions  of  counsel  entered  upon  the  record  in  a 
habeas  corpus  proceedings  to  inquire  into  the  cause  of  detention  of 
one  held  under  a  warrant  of  extradition,  overcome  every  contrary 
presumption  arising  from  the  facts  stated  in  the  warrant. 

11.  Offender's  Presence  in  Demanding  State — ^Presumption. 

The  surrender  of  one  accused  of  crime  in  another  State,  in  viola- 
tion of  the  rule  that  extradition  will  be  granted  only  where  the 
offense  was  committed  by  one  actually  present  in  the  demanding 
State,  is  not  warranted  on  the  theory  that  it  may  be  shown  upon 
the  trial  that  the  accused  actually  committed  the  crimes  at  a  later 
day  than  laid  in  the  indictment  while  temporarily  in  the  State  for 
a  few  hours,  where  no  claim  is  made  that  such  is  the  fact.  (People 
ex  rel.  Corkran  v.  Hyatt,  72  App.  Div.  629,  reversed.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Department,  entered 
May  26,  1902,  which  affirmed  a  final  order  of  Special  Term 
dismissing  a  writ  of  habeas  corpus  and  remanding  the  relator 
to  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Adelbert  Moot  and  William  L.  Marcy,  for  appellant 

J.  Murray  Downs  and  Robert  G.  Scherer,  for  respondent. 
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CuLLEN^  J. :  The  relator  was  arrested  and  held  under  a 
mandate  or  warrant  of  the  governor  of  this  State  issued  on 
the  requisition  of  the  governor  of  the  State  of  Tennessee  for 
the  delivery  of  the  relator  as  a  fugitive  from  justice.  The 
mandate  of  the  governor  recites  that  it  has  been  represented 
to  him  that  the  relator  stands  charged  in  the  State  of  Tennesr 
see  with  having  committed  the  crime  of  laroeny  and  false  pre- 
tenses in  the  county  of  Davidson,  and  that  he  had  fled  from 
said  State  and  taken  refuge  in  the  State  of  New  York.  By 
stipulation  between  the  parties  it  was  conceded,  that  the  indict- 
ments attached  to  the  requisition  papers  under  which  the 
governor  issued  his  warrant  were  foimd  on  the  26th  day  "of 
February,  1902,  and  that  the  alleged  crimes  charged  in  the 
indictments  were  committed  on  May  1,  1901,  May  8,  1901, 
and  June  24,  1901,  respectively.  At  the  hearing  had  on  the 
rfctum  of  the  writ  of  habeas  corpus  it  was  further  stipulated 
between  the  parties  that  the  relator  was  not  in  the  State  of 
Tennessee  at  the  time  of  the  commission  of  any  of  the  oflFenses 
charged  against  him,  but  in  the  State  of  Maryland,  which  was 
his  residenca  It  appeared  by  his  testimony  that  he  went  to 
Nashville  in  Tennessee  on  the  second  day  of  July,  1901,  to 
accept  the  resignation  of  one  Albright,  the  president  and  treas- 
urer of  the  American  Hardwood  Company,  in  which  the  re- 
lator was  interested,  and  was  then  elected  president  of  the  com- 
pany in  said  Albright's  stead ;  that  that  evening  he  left  Nash- 
ville and  never  was  again  in  the  State  of  Tennessee  except 
passing  through  there  on  the  16th  or  17th  of  July.  It  is  not 
claimed  that  the  offenses  for  which  the  extradition  of  the  re- 
lator was  sought  were  committed  when  he  was  in  the  State  of 
Tennessee,  but  it  is  contended  that  though  not  corporeally  pre- 
sent at  the  time  of  the  commission  of  the  offense  he  may  never- 
theless be  properly  surrendered  as  a  fugitive  from  the  justice 
of  that  State  where  it  was  committed. 

It  is  to  be  premised  that  the  power  of  a  government  to 
Vol.  XVI— 6 
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punish  for  extraterritorial  crimes  is  a  very  different  question 
from  that  of  its  right  to  require  tlie  surrender  to  it  from 
foreign  countries  for  trial  and  punishment  persons  alleged  to 
have  committed  such  offenses.  Some  governments  assume  to 
impose  the  obligations  of  tlieir  penal  laws  either  in  whole  or 
part  on  their  citizens,  no  matter  where  they  may  be.  We 
have  a  notable  example  of  this  rule  in  the  recent  punishment 
of  a  British  peer  for  an  alleged  bigamy  committed  in  tlie 
United  States.  Some  governments  assume  to  go  even  further 
and  punish  an  alien  for  an  offense  committed  against  their 
citizens,  though  the  offense  is  committed  in  a  foreign  juris^ 
diction.  Publicist©  and  writers  on  international  law  differ 
greatly  as  to  the  right  of  a  government  to  punish  for  offenses 
committed  without  its  territory.  A  full  review  of  this  sub- 
ject is  to  be  found  in  the  work  of  Mr.  John  Bassett  Moore, 
late  assistant  secretary  of  State  of  the  United  States,  on 
"  Extra  Territorial  Crime."  The  power  of  any  government 
to  punish  for  such  an  offense  necessarily  depends  upon  its 
ability  to  obtain  possession  of  the  defendant;  and  though  each 
government  assumes  to  define  its  own  powers,  still  it  may  be 
restrained  by  the  action  of  tlie  government  of  which  the 
offender  is  a  citizen,  invoked  on  his  behalf,  as  was  the  case  in 
the  controversy  between  this  country  and  Mexico  in  relation 
to  which  the  report  of  Mr.  Moore  was  written.  Xot  so  widi 
extradition  between  the  States  of  the  Union ;  it  is  not  governed 
by  international  law,  but  depends  solely  on  the  provisions  of 
the  constitution  of  the  United  States  and  the  act  of  Congress 
made  from  it.  The  power  of  a  State  to  punish  a  fugitive 
from  justice  after  obtaining  custody  of  his  person  depends  in 
no  way  on  how  tliat  custody  was  obtained.  Even  if  the 
offender  has  been  kidnapped  in  another  State  and  brought 
witliin  the  territory  of  the  prosecuting  State,  that  fact  does 
not  affect  the  jurisdiction  of  the  latter  to  punish  him  for  the 
offense.  (Kerr  v.  Illinois,  119  U.  S.  436;  Cook  v.  Hart,  146 
U.  S.  183.)      Xor  will  a  person  be  relieved  from  prosecution 
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at  the  intervention  of  the  State  from  which  he  was  abducted 
by  violence.  (Mahon  v.  Justice,  127  U.  S.  700.)  In  Lascelles 
V.  Georgia  (148  U.  S.  537)  it  was  said:  "  If  the  fugitive  be 
regarded  as  not  lawfully  within  the  limits  of  the  State  in  re- 
spect to  any  other  crime  than  the  one  on  which  his  surrender 
was  effected,  still  that  fact  does  not  defeat  the  jurisdiction  of 
its  courts  to  try  him  for  other  offenses  any  more  than  if  he  had 
been  brought  within  such  jurisdiction  forcibly  and  without  any 
legal  process  whatever.''  It  was  there  held  that  interstate 
rendition  did  not  depend  on  comity  or  contract,  but  on  the  pro- 
visions of  the  constitution  of  the  United  States.  It  will  thus 
be  seen  that  the  condition  of  a  citizen  of  one  State  surrendered 
to  another  for  criminal  prosecution  has  not  the  safeguards 
which  exist  in  international  extradition,  for  the  surrendering 
State  is  without  any  standing  to  intervene  in  his  behalf  how- 
ever much  its  process  may  be  abused.  Therefore,  it  necessarily 
follows  that  no  person  can  or  should  be  extradited  from  one 
State  to  another  unless  the  case  falls  within  the  constitutional 
provision,  and  that  the  power  which  independent  nations  have 
to  surrender  criminals  to  other  nations  as  a  matter  of  favor  or 
comity  is  not  possessed  by  the  States. 

The  provision  of  the  constitution  of  the  United  States  (art 
4,  sec.  2,  subd.  2),  is:  "A  person  charged  in  any  State  with 
treason,  felony  or  other  crime,  who  shall  flee  from  justice,  and 
be  found  in  another  State,  shall,  on  demand  of  the  executive 
authority  of  tlie  State  from  which  he  fled,  be  delivered  up,  to 
be  removed  to  the  State  having  jurisdiction  of  the  crime." 
Under  this  Congress  has  enacted  (sec.  5278)  :  "  Whenever 
the  executive  authority  of  any  State  or  territory  demands  any 
person  as  a  fugitive  from  justice,  of  the  executive  authority  of 
any  State  or  territory  to  which  such  person  has  fled,  and  pro- 
duces a  copy  of  an  indictment  found  or  an  afiidavit  .  .  . 
charging  the  person  demanded  with  having  committed  treason, 
felony,  or  other  crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  State  or  territory  from  whence  the 
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person  so  charged  has  fled,  it  shall  be  the  duty  of  the  executive 
authority  of  the  State  or  territory  to  which  such  person  has  fled 
to  cause  him  to  be  arrested  .  .  .  and  to  cause  the  fugitive 
to  be  delivered  .  .  .  ."  It  will  be  seen  that  to  authorize 
or  require  a  State  to  surrender  to  another  State  an  alleged 
offender  it  is  necessary  not  only  that  such  person  stand  charged 
with  crime,  but  that  he  has  fled  from  justioa  What  consti- 
tutes a  fugitive  from  justioe  has  been  the  subject  of  much  dis- 
cussion by  eminent  text  writers  and  of  many  decisions  by  the 
courts  and  by  the  governors  of  the  several  States  There  seems 
to  be  substantial  unanimity  in  all  the  authorities  on  one  propo- 
sition, that  to  be  a  fugitive  from  justioe  a  person  must  have 
been  corporeally  present  in  the  demanding  State  at  the  time 
of  the  commission  of  the  alleged  crime.  "  The  case,  and  the 
only  case,  for  which  the  constitution  provides,  is  that  of  a  per- 
son who  is  charged  with  crime  in  one  State  and  who  flees  to 
and  is  found  in  another  State.  This  is  the  whole  of  the  case." 
(Sjx^ar  on  Extradition,  311.)  "  The  question  of  constructive 
presence  at  tlio  commission  of  a  crime  has  frequently  arisen  in 
the  case  of  obtaining  money  or  goods  by  false  pretenses,  and  it 
has  been  held  that  such  presence  in  the  demanding  State  is 
not  sufficient  as  a  basis  for  a  requisition  for  the  surrender  of  a 
person  as  a  fugitive  from  justice,  although,  if  the  person 
charged  were  to  come  within  the  jurisdiction  of  that  State,  he 
might  be  arrested  and  punished  for  the  false  pretenses  there 
committed  while  he  was  corporeally  elsewhere."  (Moore  on 
Extradition,  sec  584.)  In  Matter  of  Reggel  (114  U.  S.  642) 
it  was  said  by  Mr.  Justice  Harlan  :  "  Undoubtedly,  the  act 
of  Congress  did  not  impose  upon  the  executive  authority  of  the 
territory  the  duty  of  surrendering  the  appellant,  unless  it  was 
made  to  appear,  in  some  proper  way,  that  he  was  a  fugitive 
from  justice.  In  other  words,  the  appellant  was  entitled, 
under  the  act  of  Congress,  to  insist  upon  proof  that  he  was 
within  the  demanding  State  at  the  time  he  is  alleged  to  have 
committed  tlie  crime  charged,  and  subsequently  withdrew  from 
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her  jurisdiction,  so  that  he  oould  not  be  reached  by  her  crim- 
inal process."  In  Eoberts  v.  Eeilly  (116  U.  S.  80)  it  is  said 
by  Mr.  Justice  Matthews:  "  To  be  a  fugitive  from  justice, 
in  the  sense  of  the  act  of  Congress  regulating  the  subject  under  - 
consideration,  it  is  not  necessary  that  the  party  charged  should 
have  left  the  State  in  which  the  crime  is  alleged  to  have  been 
committed,  after  an  indictment  found,  or  for  the  purpose  of 
avoiding  a  prosecution  anticipated  or  begun,  but  simply  that 
having  within  a  State  conmiitted  that  which  by  its  laws  con- 
stitutes a  crime,  when  he  is  sought  to  be  subjected  to  its  crim- 
inal process  to  answer  for  his  offense,  he  has  left  its  jurisdiction 
and  is  found  within  the  territory  of  another."  In  Matter  of 
Voorhees  (3  Vroom,  141),  a  fugitive  is  designated  as  one  "  who 
commits  a  crime  within  a  State  and  withdraws  himself  from 
such  jurisdiction."  In  Wilcox  v.  Nolze  (34  Ohio  State,  520), 
it  is  said,  referring  to  the  constitutional  provision :  "  These 
words,  taken  as  they  must  be  in  their  natural  and  obvious  sense, 
do  not  include  a  case  of  constructive  presence  in  the  demand- 
ing State  and  constructive  flight  therefrom,  but  relate  only  to 
a  case  where  the  accused  is  actually  present  in  the  demanding 
State  at  the  time  he  commits  the  act  of  which  complaint  is 
mada"  The  same  principle  has  been  held  in  Hartman  v.  Ave- 
line  (63  Ind.  344)  ;  Jones  v.  Leonard  (50  Iowa,  106)  ;  Mattel- 
of  Mohr  (73  Ala.  503;  In  re  Jackson  (2  Flippin,  183)  ;  Ex 
parte  Smith  (3  McLean,  121).  It  is  stated  in  a  note  found 
in  Mr.  Moore's  work  on  Extradition  (p.  948)  that  "  the  Inter- 
state Extradition  Conference  held  in  New  .York  city  in  August, 
1887,  refused  to  adopt  a  recommendation  to  the  governors  of 
the  various  States  and  territories  that  no  demand  be  complied 
with  where  the  fleeing  was  constructive,  on  the  ground  that  the 
decisions  of  the  courts  already  covered  the  case." 

Hibler  v.  State  (43  Texas,  197),  is  not  in  conflict  with  these 
authorities,  for  there  a  fugitive  from  justice  was  defined  to  be 
"  A  person  who  commits  a  crime  in  one  State  for  which  he  is 
indicted,  and  departs  therefrom  and  is  found  in  another  State." 
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The  only  case  cited  as  authority  for  a  contrary  doctrine  is  In 
re  Cook  (49  Fed.  Kep.  823),  reported  in  the  Supreme  Court 
as  Cook  V.  Hart  (146  U.  S.  183).  In  the  opinion  there  de- 
livered by  the  district  judge  it  is  said :  "  One  may  commit  an 
offense  against  a  State  upon  whose  soil  he  has  never  set  foot." 
I  have  already  said  this  may  be  true,  but  it  docs  not  determine 
the  question  whether  the  offender  is  a  fugitive  from  justice. 
In  that  case  the  petitioner  was  under  arrest  in  Wisconsin,  hav- 
ing been  extradited  by  the  governor  of  the  State  of  Illinois. 
He  sought  relief  from  imprisonment  by  writ  of  habeas  corpus 
from  the  United  States  Circuit  Court  for  Wisconsin.  The 
question  of  the  propriety  of  his  extradition  was,  therefore,  not 
properly  before  the  court,  and  the  decision  of  the  Circuit  Court 
remanding  the  relator  was  affirmed  by  the  Supreme  Court  on 
the  express  ground  that  it  was  immaterial  how  the  relator's 
presence  in  Wisconsin  had  been  secured ;  that  it  was  sufficient 
that  at  tlie  time  of  the  writ  he  was  subject  to  its  territorial 
jurisdiction.  K'or  did  the  case  in  fact  require  from  the  learned 
judge  the  statement  cited.  The  relator  was  charged  with  hav- 
ing as  a  banker  fraudulently  received  deposits.  He  had  been 
in  the  State  of  Wisconsin  a  few  days  before,  and  knowing  the 
bank  to  be  insolvent,  gave  his  clerks  directions  to  receive  de- 
posits. His  subsequent  departure  from  the  State,  under  all 
the  authorities,  made  him  a  fugitive  from  justice. 

The  question  discussed  has  never  been  passed  upon  by  the 
courts  in  this  State,  but  has  been  considered  by  several  of  our 
governors.  In  Matter  of  Mitchell  (4  N.  Y.  Crim.  Rep.  596) 
will  be  found  an  opinion  by  Governor  Hill  on  an  application 
for  the  extradition  of  Thomas  Mitchell.  Mitchell  was  diarged 
with  having  committed  manslaughter  in  Jersey  City  by  reason 
of  his  ownership  of  an  unsafe  building  in  that  place  which 
fell  and  killed  four  persons.  It  appeared  that  Mitchell  had 
not  been  in  New  Jersey  for  some  weeks  prior  to  the  accident. 
The  governor  refused  to  extradite  him,  holding  that  "  The 
actual  presence  of  the  accused  party  in  the  demanding  State, 
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at  the  time  of  the  oommission  of  the  allied  offense,  is  a  juris- 
dictional fact"  This  view  has  been  accepted  by  the  governors 
of  Massachusetts,  of  Maryland,  of  Tennessee  and  of  Illinois. 
(See  Moore  on  Extradition,  sec  579,  et  seq.)  It  is  claimed 
that  this  court  has  held  a  contrary  doctrine  in  Adams  v.  Peo- 
ple (1  N.  Y.  173).  The  defendant  Adams  was  indicted  and 
convicted  for  obtaining  money  under  false  pretenses  under  a 
fraudulent  warehouse  receipt  which  he  transmitted  from 
Chillicothe,  in  Ohio,  to  the  prosecutors,  merchants  in  New 
York  city.  The  case  in  no  respect  involved  the  question  of 
the  constitutional  obligation  of  the  governor  of  Ohio  to  sur- 
render the  defendant  to  tiie  authoritiee  of  the  State  of  New 
York,  but  only  of  the  power  of  this  State  to  punish  him  after 
having  secured  jurisdiction  of  his  person.  Under  the  author- 
ities already  cited  from  the  Supreme  Court  of  the  United 
States  it  was  of  no  importance  how  the  jurisdiction  of  his  per- 
son was  obtained. 

If  the  relator  was  not  otherwise  subject  to  extradition  to  the 
State  of  Tennessee,  because  he  was  not  personally  present  in 
that  State  at  the  oommission  of  the  alleged  offenses,  his  subse- 
quent presence  in  the  State  for  a  single  day,  nearly  a  year  be- 
fore the  institution  of  any  prosecution  against  him,  could  give 
that  State  no  right  to  require  his  surrender.  The  question  is 
whether  he  is  a  fugitive  from  justice,  not  whether  the  courts 
of  the  State  of  Tennessee  have  jurisdiction  of  his  alleged 
offenses.  That  jurisdiction  they  have  at  all  times,  if  at  all, 
provided  they  secure  his  person.  I  am  at  a  loss  to  imagine 
how  a  man's  voluntary  visit  to  a  State  can  constitute  him  a 
fugitive  from  the  State  when  he  was  not  such  before.  I  con- 
sider it  as  having  exactly  the  contrary  effect.  If  there  be  any 
force  in  this  occurrence  it  must  be  not  in  his  going  into  the 
State  but  in  his  failing  to  remain  there.  It  is  not,  however, 
suggested  that  he  in  any  respect  offended  against  the  laws  of 
Tennessee  while  present  there.  He  went  there  for  a  specific 
purpose,  and  his  business  accomplished,  immediately  left.      It 
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is  not  pretended  that  bis  stay  was  curtailed  or  that  he  left  the 
State  on  aeconnt  of  anv  suspicion  of  a  prosecution.  Would 
he  have  been  liable  to  extradition  because  on_a  journey  to  Xew 
Orleans  his  route  passed  through  the  State  of  Tennessee? 
Such  a  result  seems  to  me  utterly  unreasonable.  Xo  dis- 
tinction can  be  drawn  between  the  two  cases.  In  the  case  of 
Adams,  already  referred  to,  the  prisoner  sought  discfaaige  from 
Arrest  by  habeas  corpus^  and  the  opinicm  of  Judge  Vandespoel 
of  the  Superior  Court  of  the  city  of  Xew  York  denying  the  ap- 
plication is  found  in  7  Law  Repi  (p.  386).  Adams  came 
voluntarily  into  the  State,  and  after  making  an  engagement  to 
meet  one  of  the  prosecutors,  suddenly  left  the  State  and  failed 
to  keep  his  engagement  The  decision  proceeded  on  the  ground 
that  the  evidence  justified  the  inference  that  the  prisoner  pre- 
maturely departed  from  the  State  with  the  view  of  avoiding 
arrest  and  prosecution  for  his  crima  The  case  has  not  escaped 
criticism,  though  its  doctrine  may  be  correct  when  limited  to 
the  facts  of  the  case ;  that  is  to  say,  a  departure  from  the  State 
to  avoid  prosecution,  of  which  there  is  no  suggestion  in  the 
case  before  us.  In  truth,  however,  the  questions  discussed  by 
the  court  were  not  properly  before  it  at  all.  They  could  have 
been  raised  in  the  State  of  Ohio,  but  not  in  Xew  York. 

It  is  urged  that  this  doctrine  of  the  necessity  of  corporeal 
presence  in  the  State  when  the  offense  is  alleged  to  have  been 
committed  will  render  the  several  States  asylums  for  criminals, 
the  effect  of  whose  offenses  is  injury  to  property  or  persons  in 
other  States.  There  is  no  practical  danger  of  the  kind.  It 
may  be  safely  stated  that  nearly  every  State,  as  well  as  our 
own,  punishes  crimes  committed  within  the  State,  although 
the  results  of  the  crimes  are  effected  without  its  territory. 
The  relator  would  be  properly  surrendered  to  the  State  of 
Maryland,  where  he  was  at  the  time  of  his  allied  offense,  if 
that  State  made  demand  for  him.  On  the  other  hand,  there  is 
great  danger  that  citizens  may  be  carried  into  other  States  to 
be  punished  for  acts  which  are  not  criminal  in  the  jurisdiction 


Digitized  by 


GoogI( 


PEOPLE   V.    HYATT.  89 

in  which  they  were  committed.  The  case  of  false  pretenses  is 
a  notable  example.  By  our  Penal  Code  (sec.  544)  it  is  pro- 
vided that  "  A  purchase  of  property  by  means  of  a  false  pre- 
tense is  not  criminal,  where  the  false  pretense  relates  to  the 
purchaser's  means  or  ability  to  pay,  unless  the  pretense  is  made 
in  writing  and  signed  by  the  party  to  be  charged."  This  was 
doubtless  dictated  by  the  knowledge  that  criminal  charges  of 
false  pretenses  are  often  instituted  in  reality  to  compel  the 
payment  of  debt,  and  are  easily  fabricated.  It  may  be 
that  this  provision  of  the  Code  has  no  extraterritorial  effect, 
and  that  a  citizen  of  this  State  if  found  in  another  State  may 
be  punished  there  for  alleged  oral  pretenses  made  here.  But 
neither  the  Constitution  or  the  Federal  statute  requires  this 
State  to  surrender  him  for  prosecution  in  another  jurisdiction. 
These  considerations  equally  apply  to  prosecutions  for  libels 
alleged  to  have  been  committed  in  newspapers  published  here 
and  circulated  throughout  the  country.  The  real  evil  of  the 
day  is  not  the  insuflSciency  of  the  criminal  laws,  but  the  exces- 
sive multiplication  of  statutory  crimes. 

It  is  suggested  (though  not  by  counsel)  that  I  have  construed 
the  stipulation  of  the  counsel  for  the  State  of  Tennessee  too 
broadly  and  that  it  was  intended  to  admit  only  that  the  defend- 
ant was  not  in  Tennessee  at  the  particular  dates  alleged  in  the 
indictment,  not  that  he  was  absent  from  Tennessee  at  the  com- 
mission of  the  offenses  charged  against  him.  The  brief  of 
the  learned  counsel  entirely  disposes  of  this  suggestion.  He 
makes  but  two  points :  1.  "  A  person  charged  with  crime  may 
be  extradited  although  he  was  not  within  the  demanding  State 
at  the  time  of  the  commission  of  the  alleged  offense;"  2.  "  The 
Supreme  Court  is  limited  on  habeas  corpus  to  review  but  one 
question,  namely,  the  question  of  identity."  I  have,  therefore, 
but  followed  the  counsel's  own  construction  of  his  admission. 

We  now  reach  the  question  whether  the  action  of  the  gov- 
ernor can  be  reviewed  on  habeas  corpus.  It  has  been  held  by 
the  Supreme  Court  of-  the  United  States  in  Robb  v.  Connolly 
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(Ill  U.  S.  624),  that  the  gavemor  of  a  State  in  the  executicm 
of  the  duty  of  surrendering  fugitives  imposed  by  the  Constitu- 
tion and  the  statute  of  Congress  does  not  act  as  a  United  States 
officer  and  that  a  writ  of  habeas  corpus  may  be  issued  by  the 
State  courts  to  test  the  validity  of  an  arrest  under  his  warrant. 
In  Roberts  v.  Reilly  (supra)  it  was  said:  "  How  far  his  (the 
governor's)  decision  may  be  reviewed  judicially  in  proceed- 
ings in  habeas  corpus,  or  whether  it  is  not  conclusive,  are  ques- 
tions not  settled  by  harmonious  judicial  decisions,  nor  by  any 
authoritative  judgment  of  tliis  court"  In  Cook  v.  Hart 
(supra),  it  was  held:  "  We  have  no  doubt  that  the  governor 
upon  whotn  the  demand  is  made  must  determine  for  himself, 
in  the  first  instance  at  least,  whether  the  party  charged  is  in 
fact  a  fugitive  from  justice,  but  whether  his  decision  thereon 
be  final  is  a  question  proper  to  be  determined  by  the  courts  of 
that  State."  The  constitution  and  laws  of  the  State  of  Xew 
York,  tlierefore,  control  the  decision  of  the  question  we  are 
now  considering.  While  doubtless  to  a  certain  extent  the 
action  of  the  governor  is  executive  or  ministerial,  it  is  not  so 
in  the  broad  sense  in  whidi  the  general  functions  of  the  office 
are  conferred  upon  him  by  our  constitution.  In  Matter  of 
Guden  (171  N.  Y.  529),  we  held  that  the  power  given  to  the 
governor  to  remove  a  sheriff  upon  charges  and  after  a  hearing 
was  executive  and  the  exercise  of  that  power  not  subject  to 
review  by  the  courts.  But  the  question  here  is  of  an  entirely 
different  character.  It  involves  the  liberty  of  the  citizen. 
Speaking  of  the  division  of  powers  among  the  three  great 
branches  of  the  government,  Parker,  Ch.  J.,  in  the  Guden 
case,  said :  "  There  resides  in  the  people  of  this  and  every 
State  an  absolute  power  to  prescribe  rules  of  action,  through 
legislation,  to  enforce  rules  of  action  and  to  transact  generally 
the  affairs  of  government,  through  executive  acts,  and  to  de- 
termine controversies  between,  enforce  rights  belonging  to,  and 
redress  wrongs  done  to,  citizens  of  the  State,  through  the 
courts."      The  liability  of  tlie  citizen  to  arrest  and  detention, 
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and  the  grounds  therefor,  therefore,  necessarily  present  a 
judicial  question,  though  the  arrest  and  detention  are  effected 
by  an  executive  or  ministerial  oflSoer.  The  act  of  Congress  pro- 
vides that  a  copy  of  the  indictment  or  the  affidavit  before  a 
magistrate  shall  be  proof  of  the  charge  of  crime  against  any 
person  whose  extradition  is  sought,  but  it  does  not  prescribe 
what  shall  be  evidence  that  he  is  a  fugitive  from  justice.  The 
fact  that  he  is  a  fugitive  is,  therefore,  a  matter  of  proof. 
While  the  warrant  of  the  governor  is  presumptive  evidence  of 
the  fact,  there  is  no  reason  on  principle  why  it  should  be  con- 
clusive. It  was  said  by  Judge  Jenkins  in  Matter  of  Cook 
{supra) y  referring  to  the  case  of  Roberts  v.  Keilly :  '*  That 
decision  by  its  very  terms  implies  tliat  the  action  of  the  gov- 
ernor is  only  presumptively  regular,  and  can  be  reviewed  by 
the  courts.  Surely  it  cannot  be  claimed  that  such  action  is 
conclusive  upon  personal  right,  and  may  not  be  inquired  of  by 
judicial  tribunals.  Surely  it  cannot  be  that  the  right  to  per- 
sonal liberty  hangs  upon  so  slender  a  thread  as  the  arbitrary 
will  of  the  authorities  of  the  demanding  and  surrendering 
States.  ^  No  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law.'  That  is  the  fundamental 
law  of  the  land,  coming  to  us  from  Magna  Charta.  It  is  not 
due  process  of  law  which  condemns  without  hearing,  which  con- 
victs without  trial.  ...  It  is  essential  to  compliance 
with  such  executive  demand  that  the  person  whose  surrender 
is  demanded  should  be  adjudged  a  fugitive  from  the  justice  of 
the  demanding  State.  The  decision  of  the  executive  is  not 
conclusive  of  that  fact.''  The  writ  of  habeas  corpus  is  in  this 
State  available  to  every  person  imprisoned  or  deprived  of  his 
liberty,  unless  he  is  restrained  under  the  authority  of  dio 
Federal  government,  or  unless  he  is  conmiitted  by  virtue  of  a 
final  judgment  or  decree  of  a  competent  tribunal  of  juris- 
diction, or  the  final  order  of  such  a  tribunal  punishing  him 
for  contempt.  The  warrant  of  the  governor  is  not  a  final 
judgment  nor  a  decree,  and  even  were  it  such  it  would  be  the 
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duty  of  the  oourt  to  see  whether  the  jurisdictional  facts  exist 
which  are  neceesary  to  authorize  the  action  of  the  governor. 
The  provision  of  section  827  of  the  Code  of  Criminal  Pro- 
cedure, directing  that  any  person  arrested  on  the  governor's 
mandate  shall  be  brought  before  a  judge  of  a  oourt  of  record 
and  informed  of  his  right  to  a  writ  of  habeas  corpus  to  in- 
quire into  his  identity  with  the  person  named  in  the  warrant 
does  not  assume  to  limit  the  inquiry  on  a  writ  of  habeas  corpus 
to  the  question  of  identity.  It  was  enacted  for  the  benefit  of 
any  person  arrested  under  such  a  warrant  and  solely  as  an 
additional  safeguard  against  illegal  removal  from  the  Stata 
As  was  held  in  People  ex  rel.  Tweed  v.  Liscomb  (60  N.  Y. 
560),  "  This  writ  cannot  be  abrogated,  or  its  efficiency  cur- 
tailed, by  legislative  action.  .  .  .  The  remedy  against 
illegal  imprisonment  by  this  writ,  as  it  was  known  and  used 
at  common  law,  is  placed  beyond  the  pale  of  legislative  discre- 
tion, except  that  it  may  be  suspended  when  public  safety  re- 
quires, in  eitlier  of  the  two  emergencies  named  in  the  constitu- 
tion." If,  therefore,  on  the  return  to  the  writ  it  is  clearly 
shown  that  the  relator  is  not  a  fugitive  from  justice  and  there 
is  no  evidence  from  which  a  contrary  view  can  be  entertained, 
which  is  the  fact  in  this  case,  as  appears  by  the  stipulation  and 
concession  of  the  parties,  there  is  no  reason  why  greater  efficacy 
should  be  given  to  the  warrant  of  extradition  than  to  the  war- 
rant of  any  other  magistrate  by  which  a  citizen  is  imprisoned 
or  deprived  of  his  liberty.  In  People  ex  rel.  Lawrence  v. 
Brady  (56  N.  Y.  182)  this  court  discharged  the  relator,  "\dio 
was  held  under  a  warrant  of  extradition  issued  by  the  governor 
of  the  State,  on  the  ground  that  the  affidavit  on  which  the  sur- 
render was  asked  did  not  state  a  crime.  In  People  ex  rel. 
Draper  v.  Pinkerton  (77  X.  Y.  245)  the  only  question  decided 
was  whether  the  warrant  of  the  governor  recited  the  facts  neces- 
sary to  confer  authority  under  the  constitution  and  laws  of  the 
United  States  and  was  sufficient  justification  for  holding  the 
prisoner  to  be  brought  up  on  habeas  corpus  without  producing 
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the  papers  or  evidence  upon  which  the  governor  acted.      It 
was  held  that  the  recitals  were  to  be  taken  as  prima  facie  true, 
no    proof    to   the   contrary    having   been    introduced    by    tlie 
prisoner.      In  People  ex  rel.  Jourdan  v.  Donohue  (84  N.  Y. 
438)  again  the  only  question  was  the  suflSciency  of  the  execu- 
tive warrant  on  its  face.     Referring  to  criticisms  that  had  been 
made  on  the  decision  in  the  Lawrence  case  the  court  said: 
"  And  hence  we  have  held  that  where  the  preliminary  papers 
upon  which  a  warrant  of  extradition  has  been  granted  are  pro- 
duced, and  are  before  us,  it  is  our  right  and  our  duty  to  ex- 
amine them,  and  judge  and  determine,  when  our  process  is 
invoked,  whether  they  are  sufficient,  under  the  law,  to  justif;^ 
the  warrant  of  extradition.      Our  ruling  in  this  respect  has  not 
escaped    criticism;  but  an  opposite  conclusion,  which    would 
make  the  determination  of  the  executive  final,  even  though  tlic 
Ijapers  produced  clearly  showed  that  the  essential  preliminaries 
of  the  law  were  unfulfilled,  does  not  yet  commend  itself  to  our 
judgment."      In  all  these  cases  the  question  related  to  the  suffi- 
ciency of  the  charge  against  the  prisoner,  not  to  his  being  a 
fugitive.      But  if  the  courts  can  review  the  action  of  tlie  gov- 
ernor on  one  prerequisite  for  extradition,  it  is  difficult  to  see 
why  they  cannot  equally  review  his  action  on  the  other.      The 
great  weight  of  authority  in  other  States  is  in  favor  of  such  a 
review.       It   was  so  held  in  the  cases  of  Jones    v.    Leonard 
(supra)  ;    Wilcox    v.    Nolze    (supra) ;    Ilartman    v.    Aveline 
(supra),  and  Matter  of  Mohr  (supra).      In  the  Wilcox  case 
it  is  said :     "  Whether  or  not  the  accused  committed  the  acts 
complained  of  while  actually  present  in  the  demanding  State 
is  jurisdictional,  and  it  is  clearly  competent,  in  such  case,  to 
show  by  parol  evidence  a  defect  in  the  executive  power,  how- 
ever regular  the  extradition  papers  may  be  in  matter  of  fonn." 
In  the  Jones  case  it  is  said:    "  The  governor  of  this  State  is 
not  clothed  with  judicial  powers,  and  there  is  no  provision  of 
the  constitution  or  laws  of  the  United  States  or  of  this  State 
which  provides  that  his  determination  is  final  and  conclusive  in 
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the  case  of  the  extradition  of  the  citizen.  In  the  absence  of 
such  a  provision  we  hold  that  the  decision  of  the  governor  only 
makes  a  prima  facie  case;  that  it  is  competent  for  the  courts 
in  a  proceeding  of  this  character  to  inquire  into  the  correctness 
of  his  decision,  and  discharge  the  prisoner."  In  the  Mohr 
case  the  learned  court  said :  "  We  are  of  opinion  that  tlie  pro- 
bate judge  did  not  err  in  discharging  the  petitioner,  and  that  it 
was  competent  for  him  to  hear  oral  evidence  in  order  to  estab- 
lish the  fact  that  the  petitioner  was  not  a  fugitive  from  justice. 
Any  other  conclusion  than  this  would  establish  a  doctrine  very 
dangerous  to  the  liberty  of  the  citizen.  It  would  greatly  im- 
pair the  eflScacy  of  the  proceeding  of  habeas  corpus,  which  has 
been  often  characterized  as  the  great  writ  of  liberty,  and  may 
be  regarded,  not  less  than  the  right  of  trial  by  jury,  as  one  of 
the  chief  comer  stones  in  the  structure  of  our  judiciary  system. 
It  might  justly  be  considered  as  alarming  to  announce  that  a 
writ  whidi  has  so  frequently  been  used  for  centuries  past  to 
prevent  the  encroachment  of  kings  upon  popular  liberty  is  in- 
adequate for  the  just  purposes  for  which  it  has  been  invoked 
in  this  casa" 

There  is  little  to  be  added  to  what  has  been  so  well  said  by 
the  jurists  of  otJier  States.  The  further  suggestion,  however, 
may  be  made,  that  no  law  gives  a  person  sought  to  be  extra- 
dited the  right  to  a  hearing  before  the  governor  or  to  submit 
evidence  in  his  behalf.  Whatever  in  these  respects  may  be 
accorded  by  the  governor  to  the  accused  is  a  matter  of  favor, 
not  of  right.  Therefore,  unless  he  may  review  his  extradition 
on  habeas  corpius,  a  citizen,  on  the  fiat  of  an  executive  officer, 
without  a  hearing,  may  be  transported  a  prisoner  to  the  utmost 
confines  of  the  country.  It  has  been  held  by  the  Supreme 
Court  of  the  United  States  that  in  the  case  of  foreign  extra- 
dition there  must  be  some  competent  evidence  before  the  mag- 
istrate to  authorize  the  surrender  of  the  accused.  (Omelas  v. 
Ruiz,  161  ]Sr.  Y.  502.)  But  if  the  orders  made  below  are  up- 
held, in  the  case  of  interstate  extradition,  a  citizen  may  be 
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surrendered  without  the  slightest  evidence  either  of  his  guilt 
or  that  he  is  a  fugitive. 

The  guilt  or  innooenoe  of  an  alleged  fugitive  from  justice 
is  not  to  be  determined  on  requisition  proceedings,  nor  on  the 
writ  of  habeas  oorpus.  Therefore,  if  the  charge  is  such  as  to 
necessarily  require  the  presence  of  the  accused  within  the  State 
at  tlie  time  of  the  commission  of  the  offense,  mere  proof  of  an 
alibi  would  not  in  every  case  require  or  justify  his  discharge. 
But  the  question  in  the  present  case  is  not  one  of  alibi,  for  the 
stipulation  of  tlie  parties  admits  tliat  the  defendant  was  not 
personally  present  in  the  State  of  Tennessee  at  the  commission 
of  the  alleged  offenses. 

For  these  reasons  the  orders  of  the  Special  Term  and  tlio 
Appellate  Division  should  be  reversed  and  the  relator  dis- 
charged from  custody. 

O'BkieNj  J. ;  1  agree  with  Judge  Cullen  in  his  exposition 
of  the  principles  applicable  to  this  case.  It  may  possibly  be 
useful  to  add  to  this  very  clear  and  able  exposition  of  the  law 
some  suggestions  with  a  view  of  eliminating  from  the  case  cer- 
tain considerations  that  are  misleading  and  wholly  foreign  to 
the  questions  involved  and  a  word  with  respect  to  the  functions 
of  the  writ  of  habeas  corpus  and  the  procedure  thereon  in  cases 
of  interstate  extradition.  It  is  declared  by  statute  to  be  a 
State  writ  to  inquire  into  the  cause  of  detention  and  in  a  proper 
case  to  discharge  the  person  from  all  restraint  of  his  liberty. 
In  some  oases  the  writ  cannot  issue  at  all,  namely,  in  cases 
where  the  restraint  or  detention  is  by  virtue  of  a  mandate 
from  a  court  or  judge  of  the  United  States  in  cases  where  such 
court  or  judge  has  exclusive  jurisdiction.  Neither  can  it  issue 
in  a  case  where  the  party  is  detained  by  virtue  of  the  final 
judgment  or  decree  of  any  competent  tribunal  civil  or  criminal. 
(C!ode,  sec.  2016.) 

The  applicant  for  the  writ  must  show  affirmatively  in  his 
petition  that  he  is  not  detained  under  any  such  process,  and 
should  it  appear  upon  the  hearing  that  he  is,  then  he  must  be 
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remanded.  (Code,  sees.  2032-33.)  In  other  words,  when 
certain  facts  are  made  to  appear  as  the  cause  of  the  detention 
the  inquiry  can  go  no  farther,  but  must  stop  and  the  applicant 
must  be  remanded,  however  unjust  in  point  of  fact  his  deten- 
tion may  be.  In  all  other  cases  there  are  no  limitations  upon 
the  scope  of  the  inquiry,  but  it  must  proceed  until  the  issue  is 
determined  according  to  the  rules  of  law  applicable  to  such  a 
case.  The  burden  in  the  first  instance  is  upon  the  officer  or 
party  who  detains  the  person  to  show  that  such  detention  is 
authorized  by  some  legal  authority. 

The  relator  in  this  case  was  not  detained  under  process  from 
any  court,  civil  or  criminal,  but  under  an  executive  warrant 
commanding  the  defendant  to  deliver  him  to  an  agent  of  an- 
other State,  to  be  brought  to  that  State  for  trial  upon  a  diarge 
of  crime  alleged  to  have  been  committed  in  that  State,  and 
hence  all  the  facts  were  open  to  inquiry.  The  defendant  made 
return  to  the  writ  that  he  detained  the  relator  under  this  war- 
rant, but  exhibited  no  other  document  or  paper  to  sustain  the 
warrant.  The  warrant  on  its  face  stated  that  it  had  been 
represented  to  the  governor  of  this  State  by  the  governor  of  the 
State  of  Tennessee  that  the  relator  was  charged  in  that  State 
with  tlie  crime  of  larceny  and  false  pretenses  and  that  he  had 
fled  from  that  State  and  taken  refuge  in  this  State.  These 
statements  on  the  face  of  the  warrant  were  to  be  taken  as  pre- 
sumptively true  in  the  first  instance,  and,  if  the  inquiry  rested 
there,  the  defendant  had  made  out  a  prima  facie  case  to  justify 
the  detention.  It  is  important  here  to  note  and  to  keep  always 
in  view  that  when  the  defendant  presented  the  executive  war- 
rant without  any  other  document  or  paper  or  any  other  proof 
of  the  facts  therein  stated  he  raised  only  a  presumption.  The 
warrant  did  not  conclusively  establish  the  facts  recited.  It 
was  so  held  by  this  court  (People  ex  rel.  Lawrence  v.  Brady, 
56  X.  Y.  182),  and  tlie  law  as  laid  down  in  that  case  has  never 
boon  modified  but  has  been  repeatedly  approved.  Indeed,  T 
do  not  understand  that  there  is  now  any  difference  of  opinion 
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as  to  the  legal  effect  of  the  warrant  as  evidence.  It  raised  a 
presumption  but  nothing  more.  I  am  not  aware  of  any  case  in 
any  court  of  controlling  authority  where  it  was  held  to  be  con- 
clusive and  no  reason  is  given  why  it  should  be. 

Eut  a  mere  legal  presumption  is  good  and  justifies  an  act 
only  until  it  is  removed  by  proof  of  some  other  fact,  and  when 
BO  removed  the  act  stands  witiiout  authority  or  justification. 
That,  in  my  opinion,  is  just  what  happened  in  this  case  as 
will  appear  hereafter.  It  must  be  borne  in  mind  all  the  time 
that  we  know  nothing  and  can  know  nothing  judicially  con- 
cerning the  facts  or  circumstances  of  the  larceny  and  false 
pretenses  charged  in  the  warrant.  The  record  does  not  even 
contain  the  indictment  or  any  paper  or  proof  as  to  the  facts, 
if  any,  that  transpired  in  the  demanding  State.  All  we  know 
or  can  know  are  the  things  recited  in  the  warrant.  The  statute 
provides  (Code,  sec.  2039),  that  the  relator  may,  under  oath, 
deny  any  material  allegation  of  the  return  or  state  any  fact 
to  show  that  his  detention  was  illegal  or  that  entitled  him  to 
his  discharge.  The  relator  did- so  traverse  the  return  and  thus 
put  the  facts  stated  in  the  warrant  in  issue.  The  court  there- 
upon was  required  to  proceed  in  a  "  summary  way  to  hear 
the  evidence  "  and  dispose  of  the  case  as  justice  required.  The 
relator  proved  one  material  fact  conclusively  and  that  was 
tiat  he  was  not  within  the  demanding  State  at  the  time  of  the 
commission  of  the  crime  as  that  fact  was  averred  in  the  indictr 
ment  I  do  not  mean  that  his  oath  on  that  point  was  conclu- 
sive, but  the  proof  was  of  a  higher  character,  namely, '  the 
stipulation  of  the  respective  attorneys  in  open  court.  These 
wiere  admissions  upon  the  record  that  import  absolute  verity  for 
aU  the  purposes  of  the  inquiry  and  they  had  the  l^al  effect 
to  remove  every  presumption  to  the  contrary  that  arose  from 
the  face  of  the  warrant  (1  Greenleafs  Ev.,  see.  186.) 
It  is  important  to  understand  the  real  scope  and  effect  of  these 
admissions.  They  were  (1)  That  three  indictments  were  at> 
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tached  to  the  requisition  papers  upon  which  the  warrant  was 
issued  and  as  they  were  not  produced  we  know  nothing  as  to 
their  contents  exoept  as  stated  in  the  admission  and  that  state- 
ment was:  (2)  That  all  of  them  were  found  on  Feb.  26,  1902, 
and  the  alleged  crimes  were  charged  in  the  indictments  to  have 
been  committed  on  May  1,  1901,  May  8,  1901,  and  June  24, 
1901,  respectively.  So  that  we  simply  know  that  the  relator 
was  charged  with  three  distinct  offenses  of  larceny  and  false 
pretenses  committed  on  the  dates  above  stated.  (3)  It  was  also 
admitted  and  stipulated  that  the  relator  was  not  within  the 
State  of  Tennessee  between  May  1,  1899,  and  July  1,  1901, 
but  was  in  that  State  on  July  2,  1901. 

These  are  all  the  facts  that  the  demanding  State  elected  to 
disclose  upon  the  hearing  of  the  writ  of  habeas  corpus  as  the 
grounds  for  taking  the  relator  from  this  State  against  his  will 
into  another  jurisdiction.  Not  a  single  fact  is  before  us  that 
raises  any  question  as  to  the  constructive  presence  of  the 
relator  in  the  demanding  State  on  the  dates  named  in  the  in- 
dictment or  that  would  warrant  even  the  suspicion  that  he 
committed  the  crimes  dialled  by  means  of  an  innocent  agent. 
All  that  is  said  upon  that  subject  is  pure  conjecture  without 
any  fact  upon  which  to  build  up  the  speculation.  On  the 
record  before  us  the  relator  was  presumptively  personally 
present  in  the  demanding  State  at  the  dates  named  and  there 
took  and  carried  away  the  property  claimed  to  have  been 
stolen  or  he  did  not  and  could  not  commit  the  offense  charged 
in  that  State  at  all.  It  having  been  conclusively  established 
that  the  relator  was  not  in  the  demanding  State  on  the  dates 
when  the  crimes  are  charged  to  have  been  committed,  it  fol- 
lows that  he  could  not  have  committed  the  offenses  and  cer- 
tainly could  not  have  fled  from  the  justice  of  the  demanding 
State.  The  authorities  are  unanimous  in  holding  that  a  per- 
son cannot  be  a  fugitive  from  the  justice  of  the  demanding 
State  who  was  not  in  that  State  when  tlie  crime  charged  is 
alleged  to  have  been  committed.      Constructive  presence  fur- 
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niahee  no  basis  for  executive  action.  The  cases  on  that  sub- 
ject are  collected  in  a  note  to  the  case  of  State  of  North  Caro- 
lina V.  Hall  (28  L.  R.  An.  289).  The  presumption  arising 
from  the  recitals  in  the  executive  warrant  was  completely 
overthrown  by  the  admissions  upon  the  hearing  before  the  court 
that  the  relator  was  not  in  the  demanding  State  at  the  dates 
when  it  was  alleged  that  the  crimes  were  committed,  and  this 
left  the  warranty  under  which  the  relator  was  in  custody,  with- 
out any  basis  upon  which  to  rest. 

This  proposition  is  met  only  in  one  way  and  by  one  line  of 
argument  which  should  now  be  noticed.  It  is  suggested  that 
since  the  relator  was  in  the  demanding  State  on  the  2d  day  of 
July,  1901,  for  a  few  hours  on  a  temporary  errand  of  business, 
that  he  may  have  committed  some  or  all  of  the  crimes  charged 
while  there  on  that  day,  and  that  since  the  precise  dates  stated 
in  the  indictment  are  not  material,  it  may  be  shown  upon  the 
trial  that  he  actually  did  commit  the  crimes  on  that  day  anH 
hence  this  court  should  send  the  relator  to  the  demanding  State 
for  trial.  This  suggestion  may  possibly  have  the  merit  of 
ingenuity,  but  as  a  method  of  reasoning  or  argument,  or  as  a 
judicial  utterance  in  a  case  involving  personal  liberty,  it  is  to 
be  hoped  that  this  court  will  not  adopt  it  The  State  of  Ten- 
nessee and  its  agent  were  represented  at  the  hearing  upon  the 
writ  by  able  counsel.  All  the  facts  and  circumstances  con- 
stituting the  alleged  crimes  were  open  to  inquiry.  It  could 
have  been  shown  that  there  was  or  might  have  been  a  mistake 
in  stating  the  dates  in  the  indictment,  or  it  could  have  been 
shown  that  the  crimes  were  actually  committed  on  the  2d  day 
of  July  following,  but  nothing  of  the  kind  was  claimed  or  even 
suggested.  The  demanding  State,  its  agent  and  counsel,  for 
some  reason,  elected  to  withhold  all  proof  of  the  facts  and  cir- 
cumstances of  the  alleged  larcenies  and  to  stand  upon  the  bare 
recitals  in  the  warrant  The  prima  facie  proof  that  the  State- 
gave,  consisting  only  of  the  recitals  of  the  warrant,  that  the 
relator  was  personally  present  there  at  the  dates  named  and 
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committed  the  crimes,  was  superseded  and  removed  by  the 
solemn  and  conclusive  admissions  in  open  oourt  that  he  was 
not  there  at  the  time,  and  consequently  could  not  have  fled  from 
justice.  When  the  prosecution  alleges  and  proves  a  larceny 
committed  at  a  designated  time  and  place,  and  makes  no  claim 
that  it  was  committed  at  any  otter  time  or  place,  and  the 
accused  then  shows  by  conclusive  proof  that  he  was  not  in  the 
State  on  the  days  designated,  nor  for  a  year  before,  nor  for 
eight  days  after,  and  the  case  rests  upon  these  facts  alone, 
without  any  proof  to  justify  even  a  suspicion  that  the  crime 
was  committed  eight  days  after  the  date  laid  in  the  indict- 
ment, it  would  be  a  strange  rule  of  law  that  would  permit  the 
case  to  go  to  the  jury  in  order  to  procure  a  finding  that,  after 
all,  the  time  laid  in  the  indictment  was  a  mistake  and  the 
crime  was  committed  by  the  accused  at  the  later  date. 

But  tlie  case  of  Roberts  v.  Reilly  (116  U.  S.  80)  is  cited  to 
sustain  this  line  of  argument,  and  an  expression  of  the  learned 
judge  who  spoke  for  the  court  is  made  prominent  This 
court  and  every  other  court  has  often  commented  upon  the 
value  of  isolated  judicial  expressions  in  an  opinion  as  authority. 
The  facts  of  the  case  upon  which  the  decision  was  based  must 
be  compared  with  the  one  in  hand  in  order  to  enable  us  to 
interpret  the  decision  and  the  language  of  the  opinion.  The 
difference  in  the  facts  of  that  case  and  the  one  at  bar  is  so 
radical  and  fundamental  that  it  will  be  seen  at  a  glance  that-it 
has  no  application. 

(1)  In  that  case  the  State  of  New  York,  the  demanding 
State,  took  a  very  different  course  from  that  adopted  by  the 
demanding  State  in  the  case  at  bar.  It  did  not  rest  its  right 
upon  the  recitals  of  the  warrant,  but  produced  all  the  papers 
upon  which  it  issued,  thus  disclosing  to  the  court  all  the  facts 
and  circumstances  constituting  the  crime  charged.  The  war- 
rant was  there  supported  by  all  the  preceding  facts  and  the 
recitals  became  wholly  immaterial;  not  so  here,  since  the  to- 
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dials  give  ua  all  the  li^t  we  have,  and  they  are  conclusively 
contradicted  by  the  admissions  of  record. 

(2)  Not  only  did  the  court  have  all  the  papers  before  it,  but 
proof  was  given  dehors  the  record  as  to  all  the  facts  and  cir- 
cumstances of  the  crime.  There  was  full  flisclosure  and 
nothing  was  withheld,  so  that  at  the  close  of  the  hearing  the 
question  whether  the  accused  was  or  was  not  a  fugitive  from 
justice  was  one  of  fact  Not  so  in  this  case,  since,  after  the 
admissions,  we  have  not  a  single  fact  left  to  show  that  the 
relator  fled  from  the  State  of  Tennessee. 

(3)  In  that  case  there  was  nothing  but  the  oath  of  the 
accused  that  he  was  not  in  the  demanding  State  at  the  time 
charged  in  the  indiotmeot^  and  that  was  of  no  consequence 
against  all  the  other  proof  to  show  that  he  was.  His  oath  was 
not  conclusive,  whereas  in  the  case  at  bar  we  have  an  admis- 
sion that  is  conduaive  that  he  was  not  in  the  State  at  the  time, 
and  nothing  to  place  against  it  unless  we  are  to  presume  that 
the  crime  was  conmiitted  on  the  2d  day  of  July,  when  no  one 
claims  that  it  was.  The  court  ought  not  to  presume  that  the 
crime  was  committed  on  that  day  against  the  allegations  of  the 
indictment  and  without  any  claim  from  any  source  that  it  was. 
If  presumptions  are  to  be  made  in  such  a  case,  they  should  be 
in  favor  of  personal  liberty  and  not  against  it. 

But  the  question  whether  the  relator  committed  larceny  in 
the  State  of  Tennessee  at  any  time  when  he  was  personally 
present  there  is  not  really  in  the  case  at  all,  since  there  is  not 
now  and  never  was  any  serious  claim  that  he  was  in  that  State 
when  the  crimes  charged  were  committed,  otherwise  than  con- 
structively. Constructive  presence  in  the  demanding  State  is 
the  sole  basis  of  the  claim  that  the  relator  fled  from  its  justice, 
and  as  already  suggested,  there  is  no  case  or  authority  that  I 
am  aware  of  that  sustains  such  a  plaim.  All  the  cases  are  the 
other  way,  and  we  must  either  disr^ard  theee  cases  or  adopt 
the  fiction  that  the  offenses  were  really  conmiitted  by  the  rela- 
tor while  he  was  in  the  State  on  July  2,  1901. 
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It  may  before  dosing  be  profitable  to  call  special  attention 
to  a  case  quite  similar^  since  it  shows  how  such  cases  aa  this 
afe  considered  and  disposed  of  by  courts  in  the  demanding 
State  of  Tennessea  I  refer  to  the  case  of  State  of  Tennessee 
V.  Jackson  (1  L.  E.  An.  370),  which  is  quite  instructive.  It 
appears  that  Jackson  resided  in  Chicago.  He  sold  to  the 
prosecutor,  who  resided  at  Chattanooga,  a  horse,  the  bargain 
having  been  made  by  correspondence.  The  horse  was  shipped 
to  the  purchaser  by  rail  at  the  place  last  named  and  he  re- 
mitted by  mail  to  Jackson  at  Chicago  the  purchase  price. 
When  the  horse  arrived  his  qualities  were  found  to  be  such 
that  the  purchaser  claimed  to  have  been  defrauded  out  of  the 
price  by  false  and  fraudulent  statements.  He  proceeded  to 
obtain  a  warrant  from  a  justice  of  the  peace  at  Chattanooga 
against  Jackson  in  Chicago,  charging  him  with  obtaining 
money  by  fraud  and  placed  the  warrant  in  the  hands  of  a 
detective  who  made  an  aflSdavit  that  Jackson  had  fled  from 
the  State  of  Tennessee  and  had  taken  refuge  in  the  State  of 
Illinois.  On  this  affidavit  and  warrant  he  procured  a  requisi- 
tion from  the  governor  of  Tennessee  on  the  governor  of  Illinois 
for  the  delivery  to  him  of  Jackson.  Armed  with  these  papers 
the  detective  proceeded  to  Illinois  and  obtained  a  warrant  from 
the  governor  of  that  State  for  the  arrest  of  Jackson.  He 
arrested  him  on  the  warrant,  hurried  him  off  to  Tennessee  and 
there  had  him  tried  before  the  justice  of  the  peace,  convicted 
and  sent  to  jail.  It  will  thus  be  seen  that  Jackson  was  not 
only  extradited  from  his  home  in  another  State  but  actually 
tried  and  convicted  in  the  demanding  State.  But  Jackson 
sued  out  a  writ  of  habeas  corpus  in  Tennessee  and  was  dis- 
charged on  the  ground  that  all  the  proceedings  were  based  upon 
a  falsehood,  namely,  that  he  had  fled  from  Tennessee  where  he 
had  never  been  before. 

The  opinion  of  the  court  is  very  brief  but  pointed.  After 
citing  the  act  of  Congress  the  learned  judge  said :  "  Accord- 
ing to  the  provisions  of  this  law  there  must  be  not  only  the 
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commisBion  of  the  crime,  but  the  per&Kxi  charged  must  be  a 
fugitive  from  the  State  in  which  it  was  <x>mmitted  before  the 
executive  authority  can  be  called  into  action.  Jackson  was 
not  a  fugitive.  He  had  not  in  all  his  life  been  in  Tennessee; 
had  never  fled  from  it;  and  his  case  did  not  fall  within  the 
positive  terms  of  this  law.  The  oath  of  the  detective  was 
false,  and  the  governors  of  the  two  States  imposed  upon.  The 
whole  proceeding  was  a  fraud  upon  the  law.  If  this  arrest  and 
imprisonment  are  to  be  maintained  the  opportunities  for  wrong 
and  abuse  of  law  will  be  great  and  widespread.  Commercial 
transactions  are  largely  conducted  by  mail  and  by  tel^raph. 
If  the  seller  at  one  end  of  the  line  and  the  buyer  at  the  other, 
with  the  aid  of  detectives,  in  cases  of  dispute  and  controversy 
among  them,  are  to  be  allowed,  under  such  proceedings  as 
these,  to  have  the  citizens  of  one  State  carried  to  another  State 
for  trial  under  the  allegation  that  the  person  charged  has  fled, 
instances  of  opposition  may  not  be  few." 

It  would  be  quite  difficult  to  point  out  any  material  diatine- 
lion  between  that  case  and  the  one  at  bar.  It  is  quite  clear 
that  should  we  send  the  relator  to  Tennessee  he  would  be 
entitled  ihere  to  his  discharge  by  the  same  court  that  discharged 
Jackson  on  the  facts  now  before  us.  That  court  held  that  the 
accused  party  could  not  be  deprived  of  his  liberty  by  executive 
action  based  upon  the  false  affidavit  of  a  detective  that  he  had 
fled  from  Tennessee  to  Illinois.  That,  in  my  opinion,  is  a  safe 
precedent  to  follow  in  this  case.  Some  one  in  this  case  has 
made  just  such  an  affidavit.  That  must  follow  from  the  ad- 
mission that  the  relator  was  not  in  the  demanding  State  at  the 
tixaes  stated  in  the  indictment  as  the  dates  when  the  alleged 
crimes  were  committed.  On  the  hearing  in  this  case  upon  the 
return  of  the  writ,  the  State  of  Tennessee  could  have  shown  all 
the  facts  and  circumstances  of  the  allied  crime  for  which  it 
had  demanded  the  surrender  to  it  of  the  person  of  the  relator, 
as  this  State  did  in  the  Koberts  case  (supra).  But  instead 
of  taking  that  course,  all  the  facts  and  circumstances  are  left 
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clouded  in  mystery,  except  so  far  as  they  are  disclosed  by  the 
admissions  referred  to.  When  it  admitted  that  the  relator 
was  not  in  the  State  at  the  times  laid  in  the  indictment^  and 
gave  no  other  light  as  to  the  f acts,  the  case  for  detention  failed. 
The  State  of  Tennessee  does  not  ask  for  tiie  surrender  of  the 
relator  on  the  ground  that  he  ommiitted  any  crime  in  that 
State  on  the  2d  day  of  July,  1901,  nor  does  it  even  suggest 
that  its  prosecuting  officer  made  any  mistake  in  stating  the 
24th  of  June  as  the  true  date  of  the  commission  of  the  o£Fensa 
The  relator  is  claiming  the  benefit  and  protection  of  the  laws 
of  this  State  which  guarantee  to  him  his  liberty  against  all 
unlawful  restraint  If  he  has  actually  fled  from -the  justice 
of  ihe  demanding  State,  of  course  he  ou^t  to  be  surrendered ; 
but  it  is  admitted  that  he  did  not^  and  it  is  safe  to  say  that 
no  one  believes  for  a  moment  that  he  did  except,  possibly,  in 
the  same  way  and  in  the  same  sense  that  Jackson  fled  from  the 
same  State  in  the  case  cited.  Personal  liberty  must  rest  in 
this  State  upon  a  very  frail  and  unsafe  basis  if  this  court  can 
be  induced  to  send  the  relator  to  Tennessee  upon  such  a  vague 
and  fanciful  conjecture  as  that  wfaidi  is  at  the  foundation  of 
the  fiction  that  he  may  in  fact  have  committed  the  crime  on  the 
2d  of  July,  and  that  the  prior  dates  stated  by  the  prosecuting 
officer  of  that  State  are  the  result  of  some  error  or^  mistake. 
When  the  State  of  Tennessee^,  or  some  one  authorized  to  speak 
for  it,  is  willing  to  assure  us  that  the  suggestion  is  based  upon 
fact  and  not  upon  fiction,  it  will  be  timely  then  to  entertain  it, 
but  until  then  the  courts  of  this  State  should  treat  its  solemn 
admission  upon  the  record  according  to  its  fair  scope  and 
meaning,  which  obviously  is  that  the  relator  was  not  in  the 
State  when  the  crimes  charged  were  committed.  I  am  in 
favor  of  revePBing  the  order. 

Haight^  J.  (dissenting) :  The  relator  was  arrested  by  the 
respondent  and  held  in  custody  by  virtue  of  a  warrant  issued 
by  the  governor  of  the  State  of  New  York,  in  which  the  re- 
spondent was  required  to  arrest  the  relator  and  deliver  him 
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into  the  eustody  of  one  Vernon  Sharp,  to  be  taken  back  to  the 
State  of  Tennessee,  from  which  he  had  fled,  pursuant  to  a 
requisition  of  the  governor  of  that  State.  The  warrant  recites 
die  following  facts  aa  having  been  established  before  the  gov- 
ernor of  this  State.  "  It  having  been  represented  to  me  by 
the  governor  of  the  State  of  Tennessee  that  Charles  E.  Cork- 
ran  stands  charged  in  that  State  with  Laving  committed 
therein,  in  the  county  of  Davidson,  the  crimes  of  larceny  and 
false  pretencesi,  which  the  said  governor  certifies  to  be  crimes 
under  the  laws  of  the  said  State,  and  that  the  said  Chas.  K 
Corkran  has  fled  therefrom  and  taken  refuge  in  the  State  of 
New  York;  and  the  said  governor  of  the  State  of  Tennessee 
having,  pursuant  to  the  constitution  and  laws  of  the  United 
Statee,  demanded  of  me  that  I  cause  the  said  Chas.  E.  Corkran 
to  be  arrested  and  delivered  to  Vernon  Sharp,  who  is  duly  au- 
thorized to  receive  him  into  his  custody  and  convey  him  back 
to  the  said  State  of  Tennessee,  which  said  demand  is  accom- 
panied by  copies  of  indictments,  and  other  indictments,  duly 
certified  by  the  said  governor  of  the  State  of  Tennessee  to  be 
authentic  and  duly  authenticated,  and  charging  the  said  Chas. 
E.  Corkran  with  having  committed  said  crimes  and  fled  from 
tiie  said  State  and  taken  refuge  in  the  State  of  New  York." 

Corkran  procured  a  writ  of  habeas  corpus  to  issue  for  the 
purpose  of  obtaining  his  discharge.  On  the  return  of  the 
writ,  the  attorneys  for  the  parties  stipulated  "  that  three  in- 
dictments were  attached  to  the  requisition  papers,  sent  by  the 
governor  of  the  State  of  Tennessee  to  the  governor  of  the  State 
of  New  York,  for  the  extradition  of  Chas.  E.  Corkran,  that 
each  of  said  indictments  was  found  on  the  26th.  day  of  Feb- 
ruary, 1902,  and  that  the  alleged  crimes  were  charged  in  said 
indictments  to  have  been  committed  on  the  1st  day  of  May, 
1901,  on  the  8th  day  of  May,  1901,  and  on  the  24th  day  of 
June,  1901,  respectively."  It  was  further  conceded  by  counsel 
of  the  respective  parties  "  tliat  the  delator  was  not  within  the 
State  of  Tennessee  between  the  1st  day  of  May,  1899,  and  the 
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1st  day  of  July,  1901."  It  waa  also  oonoeded  that  the  relator 
"  was  in  the  State  of  Tenneseee  on  the  2d  day  of  July,  1901." 
Taking  the  two  stipulations  togetiier,  it  appears  that  the 
relator  was  not  in  the  State  of  Tennessee  on  the  dates  charged 
in  the  indictment,  but  that  he  was  in  that  State  eight  days 
after  the  date  charged  in  the  last  indictment.  In  no  place  is 
il  stipulated  that  he  was  not  in  the  State  at  the  time  the  offenses 
charged  were  committed.  If  this  was  an  aocideintal  omission, 
it  has  not  been  supplied  by  any  of  the  evidence  before  ua  The 
relator  subscribed  and  verified  the  petition  upon  which  the 
writ  of  habeas  corpus  was  issued.  In  it  he  alleges  "  that  it 
did  not  appear  that  there  was  any  evidence  before  the  governor 
of  the  State  of  Tennessee  at  the  time  he  issued  his  demand 
that  your  petitioner  was  personally  or  constructively  within 
the  limits  of  the  State  of  Tennessee  when  the  crimes  are  alleged 
to  have  been  committed."  In  his  affidavit  traversing  the  re- 
turn to  the  writ  he  states  that  he  had  read  lie  indictments  be- 
fore the  governor  of  the  State  of  New  York  upon  which  his 
warrant  of  arrest  was  issued  and  that  those  indictments  diarged 
him  with  the  commission  of  the  crimes  of  larceny  and  false 
pretenses,  specifying  the  dates  named  in  the  indictments.  He 
then  states  that  he  was  not  in  the  State  of  Tennessee  at  any 
time  during  the  months  of  March,  April,  May  or  June,  1901. 
He  also  was  sworn  upon  the  hearing  and  gave  oral  testimony, 
in  which  he  reiterates  that  he  was  not  in  ihe  State  of  Tennessee 
during  the  dates  mentioned  in  the  indictments,  but  concedes 
that  he  was  there  on  the  2d  day  of  July,  1901.  In  neither  the 
petition,  affidavit  or  testimony  does  he  swear  that  he  was  not  in 
the  State  when  the  offenses  charged  were  committed,  but  has 
refrained  from  so  testifying. 

There  are  cases  in  which  time  is  a  necessary  ingredient  of 
the  offense,  as,  for  instance,  the  violation  of  the  Sunday  laws ; 
but,  barring  a  few  exceptions,  I  do  not  understand  that  the 
precise  time  is  a  necessary  ingredient  of  crimes,  either  under 
our  Code  or  the  common  law.      Section  280  of  our  Code  of 
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Criminal  Procedure  provides  that  "  the  precise  time  at  which 
the  crime  was  cammitted  need  not  be  stated  in  the  indictment; 
but  it  may  be  alleged  to  have  been  committed  at  any  time 
before  the  finding  thereof,  except  where  the  time  is  a  material 
ingredient  in  the  crima"  This  provision  of  the  Code  is  a 
sabetantial  enactment  of  the  common  law  upon  the  subject 
(2  Hawk.  P.  C,  2  Ch.  46;  1  Hale  P.  C.  361;  1  Ardi.  Crim. 
Pr.  86 ;  Com.  v.  Harrington,  3  Pick.  26 ;  People  v.  Stocking, 
60  Barb.  573;  Regina  v.  Firth,  11  Cox  C.  C.  234;  People 
V.  Emerson,  25  N.  Y.  S.  R.  466;  People  v.  Jackson,  111  N.  Y. 
362-369.) 

As  we  have  seen,  the  last  indictment  charged  the  crime  as 
Laving  been  committed  on  the  24th  day  of  June.  Time  is  not 
a  material  ingredient  of  the  crimes  of  larceny  or  false  pre- 
tenses; it  would,  therefore,  have  been  competent  upon  the  trial 
to  show  that  the  offenses  charged  were  actually  committed  on 
the  2d  day  of  July,  when  the  relator  was  in  the  State,  instead 
of  the  24th  day  of  June.  The  indictmenta  were  before  the 
governor;  they  charged  the  commission  of  the  crime  of  larceny. 
The  usual  allegation  is  that  he  did  then  and  there  take,  steal 
and  carry  away,  which  imports  the  presence  of  the  person 
diarged.  Under  the  statute  a  diarge  may  be  established  before 
the  governor  by  the  production  of  a  copy  of  the  indictment. 
It,  therefore,  furnishes  some  evidence  upon  which  the  governor 
may  ad  As  we  have  seen,  the  relator  has  neglected  to  show, 
either  by  stipulation  or  by  his  own  testimony,  that  he  was  not 
actually  present  at  the  time  the  offenses  charged  were  com- 
mitted.  He  has  confined  his  testimony  to  showing  that  he  was 
not  theme  on  the  particular  dates  specified  in  the  indictment. 
This  is  not  suflScient  It  consequently  follows  that  the  con- 
tention of  the  relator  to  the  effect  that  the  governor  had  no 
power  to  issue  the  warrant  for  his  arrest  and  his  return  to  the 
State  of  Tennessee  for  the  reason  that  he  was  not  personally 
present  in  that  State  when  the  offense  was  committed  is  not 
raised  by  the  record  in  these  proceedings. 
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The  wamnt  upcm  which  the  relator  is  detained  recites  all 
the  facts  neoessaiy  to  give  the  governor  jurisdiction  to  issue 
it.  It  is  not  contended  that  it  is  informal  or  defective  in  any 
particular.  It  recites  that  the  governor  of  Tennessee  pre- 
sented papers  to  the  governor  of  this  State,  duly  authenticated, 
including  copies  of  the  indictanaits  found,  charging  the  relator 
with  having  committed  the  crimes  of  larceny  and  false  pre- 
tenses in  that  State,  and  that  he  ^'  has  fled  tlieref rom  and  taken 
refuge  in  the  State  of  New  York."  This,  if  true,  is  sufficient 
to  authorize  tte  governor  of  this  State  to  issue  the  warrant  for 
his  arrest  and  return  to  the  State  of  Tennessee.  The  papers 
presented  to  the  governor,  upon  which  he  made  his  determina- 
tion to  issue  the  warrant,  have  not  been  returned  or  their  con- 
tents made  to  appear  by  the  relator,  either  in  his  petition  or 
traverse.  They,  consequently,  are  not  before  us,  and  we  are 
unable  to  determine  whether  the  conclusion  of  the  governor  was 
proper  or  without  support  of  evidence. 

In  the  case  of  People  ex  rel.  Draper  v.  Pinkerton  (77 
N.  Y.  245)  the  question  under  consideration  appears  to  have 
been  squarely  decided.  It  is  stated  in  the  opinion  that  "  the 
only  material  question  which  seems  to  be  presented  in  ttia 
case  is  whether  a  warrant  of  the  governor  of  this  State  for 
the  arrest  of  a  fugitive  from  justice  of  another  State  contain- 
ing the  recitals  of  facts  neoeesary  to  confer  authority  under 
the  oonstitution  and  laws  of  the  United  States  is  a  sufficient 
justification  for  holding  the  prisoner  when  up  on  habeas  corpus, 
without  producing  the  papers  or  evidence  upon  which,  the 
governor  acted.  We  have  no  doubt  but  that  the  recitals  are 
to  be  taken  as  prima  facie,  at  least,  true,  and  that  the  return 
setting  forth  the  warrant  containing  such  recital  is  sufficient.'' 

In  the  case  of  People  ex  rel.  Jourdan  v.  Donohue  (84 
N.  Y.  438),  Finch,  J.,  in  delivering  the  opinion  of  the  oourt^ 
says :  "  The  sufficiency  of  the  executive  warrant  to  justify 
the  detention  of  the  prisoner  is  the  sole  question  raised  by  the 
writ  of  habeas  corpus,  and  presented  on  this  appeal.     .     .     . 
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Where,  however,  the  papers  upon  which  the  warrant  is 
founded  are  not  produced,  but  are  withheld  by  the  executive 
in  the  exercise  of  his  oiKcial  discretion  and  authority,  we  can 
look  only  to  the  warrant  iteelf  and  its  recitals  for  the  evidence 
that  the  essential  oonditions  of  its  issue  have  been  fulfilled." 
He  then  proceeds  to  state  that  all  the  essential  requirements 
of  the  constitution  and  statute  are  contained  in  the  recitals  of 
the  warrant,  and  concludes  by  affirming  the  order  dismissing 
the  writ  of  habeas  oorpua 

In  the  very  recent  case  of  Terlinden  v.  Ames  (184  U.  S. 
270-278)  Chief  Justice  Fullee  says:  "The  settled  rule  is 
that  the  writ  of  habeas  corpus  cannot  perform  the  office  of  a 
writ  of  error,  and  that,  in  extradition  proceedings,  if  the  com- 
mitting magistrate  has  jurisdiction  of  the  subject-matter  and 
of  the  accused,  and  the  offense  charged  is  within  the  terms  of 
the  treaty  of  extradition,  and  the  magistrate,  in  arriving  at  a 
decision  to  hold  the  accused,  has  before  him  competent  legal 
evidence  on  which  to  exercise  his  judgment  as  to  whether  the 
facts  are  sufficient  to  establish  the  criminality  of  the  accused 
for  the  purposes  of  extradition,  such  decision  cannot  be  re- 
viewed on  habeas  corpus.  (Omelas  v.  Kuiz,  161  U.  S.  502- 
508,  and  cases  cited;  Bryant  v.  United  States,  167  U.  S.  104.)" 
And  again,  he  concludes  by  saying:  "The  decisions  of  the 
executive  department  in  matters  of  extradition  within  its  own 
sphere,  and  in  accordance  with  the  constitution,  are  not  open 
to  judicial  revision;  and  it  results  that  where  proceedings  for 
extradition,  regularly  and  constitutionally  taken  under  the 
acts  of  Congress,  are  pending,  they  cannot  be  put  an  end  to  by 
writs  of  habeas  corpus."  (See,  also.  Matter  of  Clark,  9  Wend. 
212.) 

In  the  case  of  Eoberts  v.  Eeilly  (116  TJ.  S.  80)  we  have  a 
case  in  many  respects  very  similar  to  the  one  under  considera- 
tion. In  that  case  the  relator  had  been  indicted  in  the  State 
of  New  York  for  grand  larceny.  A  requisition  was  made  by 
the  governor  for  his  extradition  from  the  State  of  Georgia. 
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The  governor  of  that  State  iaeued  his  warrant  upon  which  he 
was  arrested  and  held  in  custody.  Habeas  corpus  was  then 
issued  by  the  District  Court  of  the  Southern  District  of 
Georgia.  The  accused  made  an  affidavit  denying  his  guilt,  and 
also  denying  that  he  was  in  the  State  of  New  York  on  the  day 
laid  in  the  indictment  as  the  date  of  the  offense;  but  he  did  not 
deny  that  he  was  in  the  State  at  about  that  date. 

Mr.  Justice  Matthews^  in  delivering  the  opinion  of  the 
court,  says  with  reference  to  the  claim  that  the  relator  was 
not  a  fugitive  from  justice,  "  that  it  is  a  question  of  fact  which 
the  governor  of  the  State,  upon  whom  the  demand  is  made, 
must  decide,  upon  such  evidence  as  he  may  deem  satisfactory. 
.  .  .  The  determination  of  the  fact  by  the  executive  of 
the  State  in  issuing  his  warrant  of  arrest  upon  a  demand  made 
on  that  ground,  whether  the  writ  contains  a  recital  of  an  ex- 
press finding  to  that  effect  or  not^  must  be  regarded  as  sufficient 
to  justify  tlie  removal  until  the  presumption  in  its  favor  is 
overthrown  by  contrary  proof."  The  judgment  of  the  Circuit 
Court,  remanding  the  prisoner  to  the  custody  of  the  agent  of 
the  State  of  New  York,  was  affirmed.  It  will  be  observed  that 
in  that  case  the  relator  showed  that  he  was  not  in  the  State  at 
the  date  laid  in  the  indictment;  but  this  did  not  overcome  the 
presumption  of  fact  found  by  the  governor,  that  he  was  a  fugi- 
tive from  justice. 

Article  4,  section  2,  subdivision  2  of  the  constitution  of  the 
United  Statee  provides  that  "  a  person  charged  in  any  State 
with  treason,  felony  or  other  crime,  who  shall  flee  from  jus- 
tice, and  be  found  in  another  State,  shall,  on  demand  of  the 
executive  authority  of  the  State  from  which  he  fled,  be  deliv- 
ered up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime." 

The  Revised  Statutes  of  the  United  States,  section  5278, 
provides  that  "  whenever  the  executive  authority  of  any  State 
or  territory  demands  any  person  as  a  fugitive  from  justice  of 
the  executive  authority  of  any  State  or  territory  to  which  such 
person  has  fled,  and  produces  a  copy  of  an  indictment  found. 
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or  of  an  affidavit  made  before  a  magistrate  of  any  State  or 
territory,  charging  the  person  demanded  of  having  committed 
treason,  felony,  or  other  crime,  certified  as  authentic  by  the 
governor  or  chief  of  police  of  the  State  or  territory  from 
whence  iJie  person  so  charged  has  fled,  it  shall  be  the  duty  of 
the  executive  authority  of  the  State  or  territory  to  which  such 
person  has  fled  to  cause  him  to  be  arrested  and  secured,  and 
to  cause  a  notice  of  the  arrest  to  be  given  to  the  executive 
authority  making  such  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive  and  to  cause  him 
to  be  delivered  to  such  agent  when  he  shall  appear." 

It  will  be  observed  that  under  the  constitution  and  statute, 
to  which  we  have  referred,  the  application  must  be  made  to  the 
"executive  authority  "  of  the  State  or  territory  to  which  the 
person  charged  with  the  crime  has  fled.  The  duty,  therefore, 
devolves  upon  such  executive  authority  to  determine  all  the 
questions  of  fact  which  arise  under  the  constitution  and  statute. 
In  this  State  the  executive  authority  is  vested  in  the  governor. 
When  the  application  was  made  for  the  arrest  of  the  relator 
by  the  governor  of  Tennessee  it  became  the  duty  of  the  gov- 
ernor of  this  State  to  determine:  (1)  Whether  a  crime  under 
the  laws  erf  Tennessee  was  charged  as  having  been  committed 
by  the  relator.  (2)  WTiether  he  was  a  fugitive  from  justice 
of  that  State.  It  appears  that  the  governor  has  determined 
these  questions  from  his  recitals  in  the  warrant.  The  first 
question  was  established  by  the  production  before  him  of  the 
indictments  found  duly  certified  and  authenticated,  and  the 
second  by  the  indictments  and  other  documents  duly  certified 
by  the  governor  of  tlie  State  of  Tennessee  to  be  authentic. 
Neither  the  constitution  nor  the  statutes  make  any  provision 
for  a  review  of  the  determination  of  the  governor,  but  our  own 
statutes  give  to  every  person  deprived  of  his  liberty  the  right 
\o  apply  for  a  writ  of  habeas  corpus,  and  in  case  he  is  im- 
prisoned by  virtue  of  a  warrant  of  the  executive,  under  a  de- 
mand for  extradition,  section  827  of  the  Code  of  Criminal 
Procedure  gives  him  the  right  to  a  review  for  the  purpose  of 
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determining  his  identity,  whether  he  is  the  person  charged  with 
crime  under  the  demand  for  extradition.  Under  tiiis  writ  the 
courts  doubtless  have  the  power  to  determine  whether  the 
executive  has  acted  within  the  powers  given  him  by  the  con- 
stitution and  statutes  of  the  United  States.  When  the  papers 
upon  which  he  has  acted  have  been  returned  and  become  a  part 
of  the  record  in  the  proceedings  upon  habeas  corpus^  and  it 
appears  from  such  papers  that  no  crime  is  charged  as  having 
been  committed  in  the  State  demanding  the  return  of  the  per- 
son, it  has  been  held,  though  not  without  criticism,  that  the 
court  may  discharge  him  (People  ex  rel.  Lawrence  v.  Brady, 
56  I\^  Y.  182),  but  where  the  papers  upon  which  the  governor 
has  acted  in  making  hid  determination  to  issue  the  warrant  are 
not  before  the  courts  and  the  contents  of  such  papers  do  not 
appear,  the  recitals  of  facts  found  by  him,  contained  in  the 
warrant,  must  be  taken  as  true,  so  far  as  the  review  by  habeas 
corpus  is  concerned. 

The  prevalence  of  crime  committed  in  one  State  by  persons 
actually  in  another  State,  through  innocent  agents  employed 
by  them,  such  as  the  forwarding  of  forged  drafts,  checks  and 
other  instruments  through  the  mails,  express  agencies  or  other- 
wise, for  the  purpose  of  procuring  money  or  other  property 
thereon,  makes  it  desirable  that  the  question  should  be  deter- 
mined as  to  whetlier,  under  the  constitution  and  statute  of  the 
United  States,  a  person  found  in  one  State  can  be  surrendered 
up,  to  betaken  to  another  State  for  trial,  for  a  crime  committed 
therein,  through  some  innocent  agency  of  his,  when  he  was 
only  constructively  present  in  the  person  of  his  agent.  That 
question,  however,  ought  to  be  determined  by  the  Supreme 
Court  of  the  Unit^  States.  The  conclusions  reached  upon 
the  points  above  discussed  render  it  unnecessary  for  this  pourt 
to  determine  it  in  this  case. 

The  order  appealed  from  should  be  affirmed. 

Parker,  Ch.  J.,  Gray  and  Vann^  JJ.,  concur  with  Cullen 
and  O'Brien,  J  J. ;  Werner^  J.,  concurs  with  Haight^  J. 

Ordered  occordingly. 
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Snpreme  Court— Special  Term^  New  York. 

September,  1902. 

THE  PEOPLE  EX  EEL.  SANFILLIPO  v.  NEW  YORK 
CATHOLIC  PEOTECTORY. 

(38  Misc.  660.) 

Child  Undes   Sixteen — Sentence  Where   Guiltt   of  Misdemeanob — 
Peztal  Code,  Sec.  713. 

A  child  under  sixteen  convicted  of  petit  larceny  was  properly 
sentenced  by  the  Recorder  of  New  York  to  the  New  York  Catholic 
Protectory  under  the  provisions  of  section  713  of  the  Penal  Code. 

Habeas  cojtpus  proceedings. 

A.  J.  Oishei,  for  relator. 

Joseph  T.  Eyan,  for  respondent 

Clarke,  J. :  Proceedings  on  writ  of  habeas  corpus.  Ee- 
lator^s  son,  a  boy  ulider  sixteen,  was  sentenced  by  the  recorder 
oh  his  confefision,  upon  his  trial  at  General  Sessions,  of  the 
crime  of  petit  larceny,  "  to  be  sent  to  the  New  York  Catholic 
Protectory,  to  be  dealt  with  according  to  law."  Section  713  of 
the  Penal  Code  provides :  "  When  a  person  under  the  age  of 
sixteen  is  convicted  of  a  crime,  he  may,  in  the  discretion  of  the 
oonrt,  instead  of  being  sentenced  to  fine  or  imprisonment,  be 
placed  in  charge  of  any  suitable  person  or  institution  willing 
to  receive  him,  and  be  thereafter,  until  majority  or  for  a  shorter 
term,  subjected  to  such  discipline  and  control,"  etc  The  same 
section  further  provides:  "A  child  under  sixteen  years  of  age 
committed  for  misdemeanor,  under  any  provision  of  this  code, 
must  be  committed  to  some  reformatory,  charitable  or  other 
institution  authorized  by  law  to  receive  and  take  charge  of 
Vol.  XVII— 8 
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minors."  Henoe  it  follows  that  a  child  under  sixteen  convicted 
of  a  feJony  may,  in  the  discretion  of  the  court,  instead  of  being 
semtenced  to  a  fine  or  imprisonment,  be  placed  in  diarge  of  a 
suitable  person  or  institution  until  majority  or  for  a  shorter 
term,  but  in  case  of  conviction  for  a  misdemeanor,  he  must  be 
committed  to  some  reformatory,  diaritable  or  otjier  institution 
authorized  by  law  to  receive  and  take  charge  of  minors.  The 
protectory  is  such  an  ijistitution.  Kelator^s  son  was  duly  con- 
victed of  a  misdemeanor,  to  wit^  petit  larceny.  The  court  had 
jurisdiction  of  the  person  and  the  crima  The  sentence  was 
required  by  the  law.  "  The  statute  to  which  reference  has  been 
made  provided  a  mode  of  treatment  of  the  child  by  the  court 
and  institution  for  the  good  of  the  public  and  the  protection 
and  benefit  of  the  child.  Such  legislation  has  existed  for  many 
years,  and  received  the  approval  of  judges  and  courtsL  We 
think  the  legislation  was  adopted  in  good  faith  for  the  purpose 
of  protecting  the  public  as  well  as  for  the  purpose  of  saving 
such  children  from  profligacy  and  crime,  and  that  it  is  valid." 
People  ex  rel.  Zeese  v.  Hasten,  79  Hun,  583. 
Writ  dismissed  and  relator's  son  remanded. 

Note. — Section  713  is  imperative  (People  ex  reL  Mt.  Mag- 
dalen School  V.  Dickson,  67  Hun,  314,  32  St  Rep.  496 ;  aJFd., 
123  K  Y.  639),  and  although  it  does  not  use  the  words  "  juve- 
nile delinquents,"  yet  a  child  under  sixteen  committed  for  a 
misdemeanor  is  plainly  a  juvenile  delinquent.  As  to  notice 
to  parents  of  examination  of  child,  see  People  ex  rel.  Cronin 
V.  Carpenter  (25  Misc.  341). 
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Conrt  of  General  Sessions,  New  York  County.  ' 

October,  1902. 

THE  PEOPLE  V.  MICHAEL  E.  FOODY. 

(39  Misc.  142.) 

1.  MonoN  Before  Trial  to  Diskiss  Indictmeivt  Against  Pxtbuo  Ofbioeb 
ON  Minutes  of  Grand  Jury. 

A  motion,  on  the  minutes  of  the  grand  jury,  to  dismiss  an  indict- 
ment against  a  police  captain  for  wilful  neglect  of  duty. will  not  be 
granted  where  the  court  cannot  say,  as  a  matter  of  law,  that  the 
evidence  was  not  sufficient  to  justify  the  grand  jury,  and  where  there 
is  evidence,  the  force  and  weight  and  the  credence  to  be  given  it,  is 
for  the  jury  alone  and  not  for  the  court. 

2.  SAlfE. 

Where  there  appears  to  be  a  very  general  suspicion  of  police  offi- 
cials, an  indictment  by  a  grand  jury  of  such  officers  ought  not  to  be 
disposed  of  on  a  motion  addressed  to  the  discretion  of  the  court. 

Motion  to  dismiss  an  indictment^  pursuant  to  section  671  of 
the  Code  of  Criminal  Procedure. 

Black,  Oloott,  Gruber  &  Bonynge,  for  motion. 

William  Travetrs  Jerome,  district  attorney,  opposed. 

FosTEB,  J. :  Though,  this  motion  was  argued  before  me  in 
July  last,  the  papers  did  not  reach  me  in  completed  form  until 
October  24,  1902. 

Hie  defendant  is  a  captain  of  the  police  force  of  the  city  of 
New  York,  and  moves  on  the  minutes  of  the  grand  jury  to  dis- 
niisB  or  set  aside  the  indictment  herein  on  the  ground  that  it 
was  found  upon  insuflScient  evidence.  This  indictment  ia  for 
willful  neglect  of  duty.  The  evidence  before  the  grand  jury  is 
Bot  as  clear  and  convincing  as  might  be  desired,  yet  I  must  deny 
this  motion  for  two  reasons,  which,  because  of  the  importance 
of  the  case,  ought,  perhaps,  be  briefly  stated. 
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First  I  oannot  say^  as  a  matter  of  law,  that  the  evidence 
was  not  sufficient  to  justify  the  grand  jury  in  their  view  of  it 
If  there  is  evidence,  then  the  f oroe  and  weight  and  the  credence 
to  be  given  it  is  for  the  jury  alone  and  not  for  the  court 

Second.  The  defendant  is  a  public  officer,  a  captain  of  police. 
Hiere  appears  to  be  a  very  general  suspicion  of  police  officials, 
though  whether  well  grounded  I  neither  know  nor  declare,  and 
for  this  reason,  if  for  none  other,  this  accusation,  made  by  the 
grand  inquest  of  this  county  under  the  solenmity  of  their  oaths, 
ought  not  to  be  disposed  of  on  a  motion  addressed  to  the  discsre- 
tion  of  the  court 

On  this  subject  I  said  in  People  v.  Spolasco  (15  N.  Y.  Grim.), 
and  it  applies  as  well  here:  "  Public  interests  and  the  further- 
ance of  justice  alike,  require  the  publicity  of  a  trial,  so  that  the 
whole  truth  as  to  these  serious  accusations  may  be  known  to  all 
men." 

The  motion  here  made  may  be  as  well  determined  on  trial  as 
before,  and  my  decision  in  no  way  prejudices  and  is  in  no  way 
intended  in  any  maimer  to  prejudice  any  of  the  defendant's 
rights,  nor  to  permit  the  People,  when  a  like  motion  shall  be 
made  at  the  trial,  to  assert  it  is  res  adjudicata. 

Motion  denied. 
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Sapreme  Court— Appellate  Diyislon;^  First  Department. 

November,  1902. 

THE  PEOPLE  V.  HOCHSTIM. 

(76  App.  Div.  25.) 

1.  EucTiON — AssisTiNo  Rboistered  Eubctob  to  Escape  Fbom  Deptttt 

SUFBBIKTENDENT  OF  ELECTION — ^ABBEST   BEFOBE  VOTING  UNAUTHOBIZED. 

In  the  absence  of  proof,  to  the  effect  that  a  person  attempting  to 
▼ote  was  guilty  of  the  felony  of  false  registration,  or  that  he,  at  the 
time,  had  no  right  to  vote,  or  had  committed  some  crime  against  the 
elective  franchise,  no  duty  is  imposed  upon  a  deputy  superintendent 
of  elections,  and  he  has  no  right  to  arrest  him  without  a  warrant, 
and  in  attempting  to  do  so  he  is  not  acting  in  the  line  of  his  duty, 
and  a  conviction  on  an  indictment  for  assisting  in  the  escape  of  such 
registered  elector  from  such  officer  will  not  be  sustained. 

2.  Same— Metbofolitan  Election  Distbiot  Act— Laws  1898,  ch.  676. 

The  Metropolitan  Election  District  Act  does  not  require  or  au- 
thorize a  deputy  superintendent  of  election  to  arrest  without  a  war- 
rant any  person  unless  he,  in  the  presence  of  such  officer,  violates  or 
attempts  to  violate  a  provision  of  the  Election  Law  or  the  Penal  Code 
relating  to  crimes  against  the  elective  franchise. 

3.  Same — Constitution  of  New  Yobk,  Abt.  2,  Sec.  1. 

Semble  (per  Ingbahak  and  Hatch,  JJ.),  that  the  Metropolitan 
Election  District  Law  does  not  authorize  the  arrest  of  a  registered 
elector  while  he  is  attempting  to  vote,  upon  a  charge  that  he  has 
illegally  registered,  and  that  if  such  law  assumed  to  authorize  an 
arrest  under  such  circumstances  it  would  violate  the  citizen's  con- 
stitional  right  to  vote. 

Appeal  by  the  defendant,  Max  Hochstim,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
city  and  oounty  of  New  York,  entered  on  the  6th  day  of  Decem- 
ber, 1901,  convicting  the  defendant  of  the  crime  of  willfully 
and  feloniously  hindering  a  deputy  superintendent  of  elections 
in  the  performance  of  his  duty,  and  releasing  and  assisting  in 
the  escape  of  a  prisoner  from  the  custody  of  such  oflSoer. 

William  D.  Guthrie  and  Ira  Leo  Bamberger,  for  the  appel- 
lant. 

Job  E.  Hedges,  for  the  respondent. 
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McLaughlin,  J. :  This  appeal  is  from  a  judgmBnt  convict- 
ing the  defendant  of  a  felony  for  which  he  was  sentenced  to  be 
imprisoned  for  a  term  of  not  less  than  one,  nor  more  than  three 
years.  (Laws  of  1901,  chap.  425,  adding  Penal  Code  sec 
687a.)  The  facts  set  forth  in  the  indictment  as  oonstitating 
the  crime  were,  in  substance,  that  on  the  7th  day  of  November, 
1899,  one  William  M.  Chapman,  a  deputy  superintendent  of 
elections  in  and  for  the  metropolitan  election  district,  lawfully 
had  in  his  custody  and  under  arrest  one  James  Bassett^  who 
was  guilty  of  a  felony,  in  that  he  had  falsely  registered,  as  a 
qualified  voter  in  a  certain  district  of  the  city  of  New  York, 
and  that  the  defendant,  having  knowledge  of  such  facts,  hin- 
dered and  delayed  Chapman  in  the  performance  of  his  duties 
as  such  oflSoer,  in  violation  of  the  provisions  of  section  7  of 
chapter  676  of  the  Laws  of  1898,  as  amended  by  chapter  499 
of  the  Laws  of  1899,  by  acting  with  others  in  releasing  Bassett 
and  aiding  him  to  escape. 

At  the  trial  it  appeared,  or  evidence  was  adduced  from  which 
the  jury  might  have  found,  that  Chapman  was  a  duly  appointed 
deputy  superintendent  of  elections  and  at  the  time  stated  in  the 
indictment  and  for  some  time  prior  thereto  had  been  acting  as 
such ;  that  on  the  20th  of  October,  1899,  Bassett  claimed  the 
right  to  register  as  an  elector  in  a  certain  election  district-  of  the 
city  of  New  York  for  the  purpose  of  qualifying  himself  to  vote 
in  such  district  at  the  general  election  to  be  held  on  the  7th  of 
N'ovember  following;  that  his  right  to  register  was  challenged 
by  Chapman,  but,  notwithstanding  that  fact,  he  took  the  oatli 
required  by  statute  and  was  duly  registered;  that  thereafter 
Chapman  instituted  an  investigation  for  the  purpose  of  ascer- 
taining whether  Bassett  resided  at  the  place  given  by  him  in  his 
application  for  registration,  and  as  a  part  of  such  investigation 
took  him  to  the  office  of  the  superintendent  of  elections  for  exam- 
ination, but  what  there  transpired  does  not  appear  in  the  record 
before  us.  It  is,  however,  fairly  to  be  inferred,  inasmuch  as  no 
proceedings  were  taken  to  strike  Bassetf  s  name  from  the  roll  of 
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qualified  voters  prior  to  the  eleotion,  that  facta  were  not  estab- 
UAed  which  justified  action  being  taken  for  that  purpose.  This 
inference  must  necessarily  be  drawn,  in  view  of  the  fact  that  no 
evidence  whatever  was  offered  at  the  trial  that  Bassett  did  not 
have  the  legal  right  to  register  in  the  district  in  which  he  did, 
or  to  vote  therein  at  tlie  general  election  held  on  November  7, 
1899.  On  the  day  of  election  Bassett  presented  himself  at  the 
polling  place  .in  the  district  where  he  had  registered,  and  as 
he  approached  the  ballot  clerk  he  gave  his  name  and  address  and 
asked  for  ballots,  whereupon  Chapman,  who  had  previously 
gone  to  the  polling  place,  stepped  forward,  placed  his  hand 
upon  Bassett's  shoulder,  at  the  same  time  saying  that  he 
arrested  him  for  illegal  registration,  and  what  followed  such 
announcement  is  described  by  Chapman.  He  testified  that: 
"A  dispute  immediately  arose  as  to  whether  he  should  be 
arrested  before  he  voted  or  after  he  voted.  I  said  my  orders 
were  to  place  him  under  arrest  before  he  voted.  The  crowd 
then,  among  whom  was  Hochstim,  said  that  he  should  vote  first 
and  then  afterwards  I  could  arrest  him."  A  disturbance  imme- 
diately followed,  in  which  several  persons,  including  the  de- 
fendant^  took  part,  and  the  result  of  which  was  that  Chapman 
was  pushed  into  a  comer  of  the  room  and  there  kept  until 
Bassett  had  voted  and  escaped  from  the  room. 

At  the  close  of  the  People^s  case,  and  again  at  the  close  of 
the  whole  case,  motions  were  made  by  the  defendant's  counsel 
to  direct  the  jury  to  acquit  the  defendant,  upon  the  ground  that 
the  People  had  failed  to  establish  facts  sufficient  to  sustain  the 
indictment,  in  that  they  had  failed  to  prove  that  Bassett  was 
guilty  of  the  felony  of  false  registration.  Both  motions  were 
denied  and  an  exception  in  each  instance  duly  taken.  These 
exceptions  present  one  of  the  grounds  upon  which  a  reversal  of 
the  judgment  of  conviction  is  asked. 

We  are  of  the  opinion  that  the  exceptions  were  well  taken  and 
that  Aey  necessitate  a  reversal  of  the  judgment.  The  crime, 
for  the  commission  of  which  the  defendant  was  convicted,  was 
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that  he^  at  the  time  stated  in  the  indictment^  hindered  and  de- 
layed Chapman,  a  deputy  superintendent  of  elections,  in  the 
performance  of  his  duty,  in  violation  of  section  7  of  the  statute 
of  1898,  as  amended,  hereinbefore  referred  to,  which  provides 
that  any  person  who  shall  willfully  hinder  or  delay  a  deputy 
superintendent  of  elections  in  the  performance  of  his  duty  shall 
be  guilty  of  a  felony.  That  the  evidence  justified  the  jury  in 
finding  that  the  defendant  did,  in  f  act^  hinder  and  delay  CSiap- 
man  in  attempting  to  arrest  Bassett,  cannot,  we  think,  be  seri- 
ously questioned.  It  is  conceded  that  the  arrest  was  attempted 
to  be  made  without  a  warranto  The  Metropolitan  Election 
District  Act  imposes  certain  duties  upon  deputy  superintendents 
of  elections,  and  among  others,  to  arrest  without  a  warrant  any 
person  who,  in  the  presence  of  such  oflScer,  violates  or  attempts 
to  violate  any  provision  of  the  Election  Law  or  the  Penal  Code 
relating  to  crimes  against  the  elective  franchise  (Laws  of  1898, 
chap.  676,  sec  6,  subd.  2).  It  does  not  require  such  officer  to 
arrest  without  a  warrant  in  any  other  case,  nor  has  he  any 
authority  to  do  so  under  the  act.  Here,  absolutely  no  proof 
whatever  was  offered  to  the  effect  that  Bassett  had  violated  or 
attempted  to  violate  any  provision  of  the  Election  Law  or  com- 
mitted any  crime.  It  is  true  that  Chapman  had  previously 
challenged  Bassett's  right  to  register,  but  the  diallenge  was  of 
no  avail,  inasmuch  as  evidence  was  furnished  sufficient  to  sat- 
isfy the  officers  having  the  registry  in  charge,  nor  did  the 
People  upon  the  trial,  notwithstanding  the  fact  was  alleged 
in  the  indictment,  attempt  to  prove  that  Bassett  did  not^  in 
fact,  have  a  legal  right  to  register,  or  to  vote  at  the  time  the 
attempt  was  made  to  arrest  him.  In  the  absence,  therefore,  of 
proof  to  the  effect  that  Bassett  was  guilty  of  the  felony  of  false 
registration,  as  alleged  in  the  indictment,  or  that  he,  at  the 
time,  had  no  right  to  vote,  or  had  committed  some  crime  against 
the  elective  franchise,  no  duty  was  imposed  on  Chapman,  and 
he  had  no  right  to  arrest  him,  and  in  attempting  to  do  so  he  was 
not  acting  in  the  line  of  his  duty.     Under  the  statute  (sec  3), 
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Chapman  was  a  peaoe  officer^  but  this  did  not  give  him  a  right 
to  arrest  i;dthout  a  warranty  any  more  than  did  the  act  under 
-which  he  was  appointed.  An  arrest  can  be  made  under  section 
177  of  the  Code  of  Criminal  Procedure,  by  a  peaoe  officer,  with- 
out a  warranty  only  when  a  crime  has  been  committed,  or 
attempted,  in  his  presence,  or  where  the  person  arrested  has 
oommitted  a  felony,  although  not  in  his  presence,  or  where  a 
felony  has^  in  fact,  been  oommitted  and  the  officer  making  the 
arrest  reasonably  believes  the  person  arrested  to  have  oommitted 
it  (Craven  v.  Bloomingdale,  54  App.  Div.  266.)  Here,  as 
already  indicated,  the  People  failed  to  establish  any  of  the 
facts  which  justified  Chapman,  as  a  peace  officer,  in  making  an 
arrest  without  a  warrant,  and  in  attempting  to  do  so  he  had  no 
more  authority  than  he  did  as  deputy  superintendent  of  elec- 
tions. Under  the  facts  established.  Chapman's  act  was  unau- 
thorized and  an  unjustifiable  interference  with  an  elector's  right 
to  vote.  There  was,  therefore,  at  the  dose  of  the  People's  case, 
as  well  as  at  the  close  of  the  whole  case,  a  failure  to  prove  the 
fact  alleged  in  the  indictment  which  would  have  justified  Chap- 
man in  arresting  Bassett  without  a  warrant,  viz.,  that  he  was 
guilty  of  "  the  felony  of  false  registration,"  and  for  this  failure 
the  jury  should  have  been  directed  to  acquit 

Tlie  judgment  of  conviction  appealed  from  must  be  reversed 
and  a  new  trial  granted. 

O'Bbien  and  Inoraham,  J  J.,  concurred;  Latjqhlin,  J., 
concurred  in  result 

Ikobaham,  J.  (concurring) :  I  concur  in  the  reversal  of 
this  judgment,  as  I  think  that  Chapman,  the  deputy  superin- 
tendent of  elections,  in  attempting  to  arrest  Bassett  as  he  was 
about  to  vote,  not  only  was  not  engaged  in  performing  a  duty 
imposed  upon  hiih  by  law,  but  was  acting  in  direct  violation 
of  the  Constitution  of  this  State.  The  Metropolitan  Election 
District  Act  does  not  authorize,  either  -directly  or  indirectly, 
an  arrest  so  as  to  prevent  a  duly  registered  elector  from  casting 
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his  ballot  That  Chapman  had  a  right  to  arrest  BasBett  if  he 
had  reasonable  ground  for  believing  that  Bassett  was  guilty  of 
a  felony  in  illegally  registering,  and  if  a  felony  of  that  character 
had  been  in  fact  oommitted,  provided  he  did  not  exertaise  that 
right  under  such  circumstanoeff  as  would  prevent  Bassett  from 
casting  his  vote,  is  conceded.  Basaett's  right  to  vote,  however, 
was  secured  to  him  by  section  1  of  article  2  of  the  Constita- 
tion,  and  neither  the  Legislature  nor  any  officer  acting  under 
legislative  authority  had  the  power  to  prevent  him,  when  duly 
registered  according  to  law,  from  casting  his  vote  at  the  elec- 
tion. Bassett  had  presented  himself  for  registration,  his  ri^t 
to  register  had  been  challenged,  and  the  question  as  to  his  ri^t 
to  vote  had  been  passed  upon  by  the  inspectors  of  election,  and 
he  had  been  duly  registered,  whereby  he  became  a  qualified  voter 
and  entitled  to  cast  his  vote.  When  he  demanded  his  right  to 
vote  his  right  could  be  challenged,  but  if  he  made  the  necessary 
oath  as  to  his  qualifications  as  a  voter  the  inspectors  were  bound 
to  accept  his  vote  (People  ex  rel.  Stapleton  v.  Bell,  119  N.  T. 
176),  and  any  one,  whether  a  deputy  superintendent  of  elections 
or  one  holding  any  other  office,  who  deliberately  and  intention- 
ally interfered  to  prevent  the  exercise  of  that  right  violated 
section  41k  of  the  Penal  Coda  The  right  of  a  citizen  of  this 
State  to  vote  is  protected  by  most  careful  provisions  of  the 
Constitution  and  the  statutes.  The  Legislature  has  no  power  to 
enact  a  law  by  which  a  person  thus  qualified  can  be  deprived  of 
his  vote,  and  no  person  can  lawfully  exercise  power  conferred 
upon  him  in  such  a  way  as  to  prevent  a  duly  registered  citizen 
from  exercising  that  right  The  attempt  of  Chapman  to  arrest 
Bassett  so  as  to  prevent  him  from  voting,  and  his  refusal  to 
allow  Bassett  to  vote  when  he  demanded  that  he  be  allowed  to 
exercise  that  right  notwithstanding  the  arrest^  was  a  distinct 
violation  of  his  (Chapman's)  duty  to  obey  the  Constitution  and 
laws  of  this  State;  and  assuming  that  there  was  evidence  to 
justify  the  jury  in  finding  that  this  defendant  took  part  in  a 
proceeding  which  had  for  its  purpose  the  enforcement  of  the 
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right  by  Bassett  to  cast  his  vote,  he  thereby  violated  no  law  of 
this  State,  and  is  not  liable  to  be  puni^ed.  I  think  that  the 
act  of  Chapman  was  a  direct  violation  of  law,  and  that  the 
defendant's  act  in  insisting  that  Bassett  should  be  allowed  to 
vote  was  not  a  violation  of  the  provision  of  the  statute  (Laws 
of  1898,  chap.  676,  sec.  7,  as  amd.  by  Laws  of  1899,  chap. 
499)  which  makes  it  a  crime  for  one  who  shall  willfully  hinder 
or  delay,  or  attempt  to  hinder  or  delay,  such  superintendent  or 
deputy  in  the  performance  of  his  duty. 

Hatch,  J.  (concurring) :  I  am  of  the  opinion  that,  under 
the  Constitution  of  this  State,  the  Legislature  has  no  power, 
by  act  or  otherwise,  to  authorize  the  arrest  of  an  elector  for  an 
offense  committed  against  the  Election  Laws  of  the  State,  when 
such  elector  has  prima  facie  complied  with  the  laws  which  en- 
title him  to  vote,  so  as  to  prevent  him  from  voting  when  he 
presents  himself  for  such  purpose,  or  to  otherwise  authorize 
interference  with  the  free,  full  and  untrammeled  exercise  of 
such  right.  The  right  to  vote  is  guaranteed  to  the  citizen  by 
tfie  Constitution  of  the  State;  this  right  is  unqualified,  when 
oampliance  is  had  with  the  law  sufficient  to  evidence  the  same, 
t.  e.,  when  he  is  properly  registered  as  required  by  law.  This 
being  done,  there  can  be  no  lawful  interference  with  the  exer- 
cise of  the  right  under  any  pretense  or  by  any  authority  what- 
ever, except  to  challenge  the  elector's  right  to  vote.  If,  when 
challenged,  the  elector  takes  the  prescribed  oath,  he  must  then 
be  permitted  to  cast  his  vote  without  further  interference  by 
any  person,  officer  or  otherwise.  It  is  evidently  the  scheme  of 
the  Constitution  and  the  Election  Laws  auxiliary  thereto  to 
secure  to  the  citizen  the  absolute  right  to  exercise  the  elective 
franchise.  For  the  purpose  of  preventing  frauds  and  crimes 
by  individuals  not  authorized  to  exercise  this  right  laws  have 
been  passed  safeguarding  the  same,  and  penalties  have  been 
provided  for  a  violation  of  such  laws.  Thereunder  prosecu- 
tions may  be  had  of  the  fraudulent  voter  in  the  inception  of 
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evidenomg  his  right  to  vote  and  may  follow  the  full  oongumma- 
tion  of  his  act  after  his  ballot  has  been  cast  When  the  voter 
has  complied  with  the  Election  Laws  so  far  as  to  evidence  his 
ri^t  to  vote^  then  he  must  be  permitted  to  cast  the  same^  sub- 
ject alone  to  the  single  right  of  challenge.  The  citizen  who  has 
registered^  if  charged  with  false  registration^  may  be  proceeded 
against  before  he  presents  himself  to  vote  or  after  he  has  per- 
formed Uiat  act  The  act  of  voting  embraces  not  alone  the  citi- 
zen's presence  in  the  voting  booth,  but  every  step  in  the  process 
of  going  to  the  election  booth  with  intent  to  vote,  until  the  final 
consummation  of  casting  the  ballot  No  interference  with  the 
citizen  after  he  has  registered,  except  to  challenge  his  right  to 
vote,  either  by  threats  of  arrest  or  by  any  other  form  of  intimi- 
dation, or  by  interference  when  exercising  the  rights  is  permitr 
ted.  Each  and  all  such  acts  are  unlawful  no  matter  by  whom 
perpetrated,  • 

If  the  statute  in  question  in  this  action  be  construed  as 
authorizing  the  arrest  of  an  elector,  duly  registered,  while  in 
the  act  of  proceeding  to  vote  or  voting,  it  invades  the  constitu- 
tional requirement  and  is  invalid.  As  I  view  the  act,  however, 
such  is  not  its  necessary  construction.  The  authority  to  arrest 
is  found  in  subdivision  2  of  section  6  of  the  act  (Laws  of  1898, 
chap.  676).  This  provision  authorizes  all  deputies  to  "  arrest 
any  person  without  warrant  who  in  his  presence  violates  or 
attempts  to  violate  any  of  the  provisions  of  the  Election  Law 
or  the  Penal  Code  relating  to  crimes  against  the  elective  fran- 
chise.'' There  is  nothing  in  the  terms  of  this  provision  which 
authorizes  an  arrest  when  the  voter  is  exempted  therefrom  by 
virtue  of  any  provision  of  law,  constitutional  or  otherwise.  The 
statute  does  not  pretend  to  authorize  the  deputy  to  make  an 
arrest  of  the  person  of  the  elector  during  the  time  when  he  is 
in  the  act  of  voting.  If  it  did,  the  authority  would  be  invalid. 
It  is  clearly  permissible,  therefore,  to  construe  this  provision 
as  authorizing  an  arrest  without  a  warrant  in  the  manner  and 
form  as  prescribed  by  law  and  so  bring  it  in  harmony  with  the 
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oonstitutional  right  of  the  voter  by  making  it  obedient  and 
subordinate  to  such  oonstitutional  right  Such  a  construction 
is  not  only  authorized,  but  is  compelled  in  order  that  force  and 
effect  may  be  given  to  the  constitutional  requirement  and  at  the 
same  time  preserve  the  l^slative  enactment.  (People  ex  rel. 
Kingsley  v.  Pratt,  22  Hun,  800.)  Such  oonstruotion  preserves 
and  upholds  the  authority  of  the  deputy  to  make  an  arrest  for 
infringement  of  the  Election  Law,  subject^  however,  to  the  right 
of  the  elector  to  cast  his  vote. 

The  defendant,  by  insisting  that  the  elector  should  be  ^r- 
mitted  to  vote  before  he  could  be  placed  under  arrest  and  de- 
prived of  his  right,  was  not  guilty  of  any  unlawful  act,  for  the 
reason  that  no  authority  was  conferred  upon  the  oflScer  to  make 
the  arrest  and  thereby  deprive  the  elector  of  his  right  to  vote. 
That  act  being  unlawful,  the  defendant  was  justified  in  resisting 
it  The  defendant  was  not  justified,  however,  in  interfering 
with  the  officer  after  the  elector  had  cast  his  vote.  He  then 
became  subject  to  arrest,  and  that  without  a  warrant,  if  he  had 
committed  a  felony,  or  if  a  felony  had  been  committed  and  the 
officer  had  reasonable  ground  to  believe  him  to  be  the  person 
who  committed  it.  Under  such  circumstances,  the  autliority 
of  the  deputy  was  ample  to  make  the  arrest;  and  the  defendant, 
if  he  in  any  wise  interfered  with  or  prevented  the  officer  from 
performing  his  duty,  became  guilty  of  a  felony,  for  which  he 
could  be  properly  tried,  convicted  and  punished.  There  is 
some  evidence  in  the  present  record  which 'would  authorize  a 
jury  to  find  that  the  defendant  did  interfere  with  the  deputy 
after  the  elector  had  voted ;  and  if  it  be  made  to  appear  that 
he  had  committed  a  felony,  then  such  interference  by  the  de- 
fendant would  constitute  an  offense  for  which  he  could  be  prop- 
erly indicted,  tried  and  convicted.  The  difficulty,  however, 
with  the  present  situation  is  that  no  sufficient  proof  has  been 
offered  to  show  that  Bassett  committed  any  offense  against  the 
Election  Laws  or  otherwise;  and  such  fact  is  required  to  be 
established  by  competent  and  sufficient  proof  before  the  defend- 
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ant  can  be  adjudged  guilty  of  any  offense,  for  without  sudi  fact 
being  establidied  the  deputy  had  no  authority  whatever  to  make 
the  arrest  at  any  time. 

I  concur  with  Mr.  Justice  McLaughlin  and  with  Mr.  Justice 
Ingbaham  in  their  opinions.  As  no  right  of  arrest  of  Bassett 
by  the  deputy  in  the  present  case  has  been  shown,  the  conviction 
cannot  be  ujAeld.  It  should,  therefore,  be  reversed  and  a  new 
trial  granted. 

Latjghlin,  J.  (concurring)  :  It  not  having  been  shown  that 
a  felony  was  committed  of  which  there  was  reasonable  ground 
to  believe  the  defendant  guilty,  there  was  no  authority  to  make 
the  arrest  and  an  adjudication  of  the  constitutionality  of  the 
law  is  not  required  on  the  appeal.  It  has,  however,  been  urged 
that  the  Election  Law  referred  to  in  the  prevailing  opinion  is 
unconstitutional,  and  it  is  deemed  advisable  that  we  should  all 
give  expression  to  our  views  on  that  subject 

Where  a  person  formally  registered  presents  himself  to  the 
election  board  on  election  day  while  the  polls  are  open  for  the 
purpose  of  voting,  and  is  ready  and  willing  if  challenged  to 
take  the  constitutional  oath  as  to  his  qualifications  and  right  to 
vote,  I  think  he  may  not  then  be  arrested  either  for  illegal 
registration  or  for  an  attempt  to  vote  illegally  and  removed 
from  the  booth  before  being  afforded  an  opportunity  to  oast  his 
ballot  If  the  Lejgislature  provided  otherwise  I  think  the  law 
would  be  unconstitutional.  I  am  prepared  to  go  to  that  extent 
at  the  present  time,  but  no  further,  until  it  becomes  essential 
to  the  determination  of  some  question  presented. 

It  is  manifest  that  this  immunity  to  electors,  which  the  Con- 
stitution was  designed  to  guarantee,  may  be  forfeited.  Their 
persons  are  not  sacred  during  the  process  of  voting,  and  if  while 
voting  they  commit  felonies  or  other  crimes  they  may  thereby  de- 
prive ihemselvee  of  the  right  of  franchise  and  subject  themselves 
to  immediate  arrest  and  removaL  It  is  inadvisable  for  the  oourt 
to  attempt  to  determine  in  advance  precisely  what  misconduct 
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committed  by  an  elector  while  in  the  act  of  voting  will  justify 
his  arrest  and  removal  before  being  permitted  to  cast  his  ballot. 
The  law  under  consideration  does  not  authorize  or  require  the 
arrest  of  a  person  while  in  the  act  of  voting  as  hereinbefore 
defined,  for  ill^al  registration  or  voting,  and,  therefore,  I  have 
no  doubt  that  it  is  valid. 

McLaughlin,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted. 


Sopreme  Court— Appellate  Division^  First  Department. 

N^ovember,  1902. 

THE  PEOPLE  V.  LEON  STEDEKEE. 

(75  App.  Div.  449.) 

1.  Bettino  and  Gambling — Penal  Code,  Secs.  343,  351. 

The  occupying  and  keeping  a  place  with  paraphernalia  for  making, 
recording  and  registering  bets  and  wagers  constitute  a  crime  pun- 
ishable under  section  351  of  the  Penal  Code,  and  section  343,  Penal 
Code,  and  section  17  of  chapter  570  of  the  Laws  of  1895  do  not  take 
the  acts  charged  out  of  the  operation  of  section  351  and  so  render 
them  innocent. 

2.  Same — Constitutional  Law. 

Section  351  of  the  Penal  Code  is  not  in  conflict  with  section  1  of 
the  Fourteenth  Amendment  of  the  Constitution  or  with  the  977th 
section  of  the  Revised  Statutes  of  the  United  States,  in  that  it 
establishes  two  different  punishments  for  the  same  offense. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New 
York,  from  an  order  of  the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  county  of  New  York,  entered  in  the  oflSce 
of  the  clerk  of  said  court  on  the  12th  day  of  September,  1902, 
allowing  a  demurrer  to  an  indictment  found  against  the  de- 
fendants. 
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Howard  S.  Oans,  for  tiie  appellant 
Benjamin  Steinhardt^  for  the  respondents. 

O'BMBir,  J.:  The  indictment  is  drawn  with  reference  to 
section  351  of  the  Penal  Code  and  is  framed  in  three  counts^ 
all  substantially  the  same,  varying  only  in  verbiage,  and  chaig^ 
ing  the  defendants  with  occupying  and  keeping  a  place  with 
paraphernalia  for  making,  recording  and  registering  bets  and 
wagersw  Without,  therefore,  setting  forth  the  counts  at  length, 
it  is  sufficient  to  say  that  the  act  charged  in  each  of  them  con- 
stitutes a  crime  punishable  under  section  351  of  the  Penal 
Code. 

This  appeal  involves  two  questions.  The  first  is  as  to 
whether,  by  virtue  of  section  343  of  the  Penal  Code  and  section 
17  of  chapter  570  of  tiie  Laws  of  1895,  the  acts  charged  are 
taken  out  of  the  operation  of  section  351  of  the  Penal  Code  and 
rendered  innocent  This  question  has  been  considered  and 
decided  adversely  to  .the  contention  of  the  defendants  by  this 
court  in  People  v.  Levoy  (72  App.  Div.  55),  which  was  relied 
upon  by  the  Second  Department  in  passing  on  the  case  of  People 
ex  rel.  Clifton  v.  De  Bragga  (73  App.  Div.  579). 

The  second  question  is  whether  section  351  of  the  Penal 
Code  is  in  conflict  with  section  1  of  the  Fourteenth  Amendment 
of  the  Constitution  and  the  977th  section  of  the  Revised  Stat^ 
utes  of  the  United  States,  in  that  it  establishes  two  different 
punishments  for  the  same  offense,  and  also  for  that  reason  in 
violation  of  artiole  1,  section  1,  article  1,  section  6  and  article 
3,  section  18,  of  the  Constitution  of  this  State.  Whatever  may 
be  the  rule  in  other  jurisdictions,  we  think  that  this  question 
is  equally  well  settled  by  the  Court  of  Appeals  in  this  State  in 
the  case  of  Williams  v.  People  (24  N.  Y.  408)  and  in  People 
V,  Havnor  (149  id.  195).  In  the  former,  it  was  held  that  the 
act  of  the  Legislature  which  made  theft  from  the  person  of 
another  of  less  than  twenty-five  dollars  grand  larceny  if  corn- 
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mitted  in  the  city  of  New  York  was  constitutional,  although 
the  same  crime  in  other  parts  of  the  State  waa  petit  larceny. 
And  in  People  v.  Havnor  (supra),  where,  by  chapter  823  of 
the  Laws  of  1895,  known  as  the  Sunday  Barbering  Act,  it  was 
made  a  misdemeanor  for  any  person  to  carry  on  or  engage  in 
the  work  of  jel  barber  on  Sunday,  exoept  in  the  city  of  ^ew  York 
and  the  village  of  Saratoga  Springs,  it  was  held  that  the  statute 
was  a  valid  exercise  of  the  police  power  by  the  Legislature, 
working  no  deprivation  of  liberty  or  property  within  the  mean- 
ing of  article  1,  section  6,  of  the  State  Constitution,  and  did 
not  violate  section  1  of  the  Fourteenth  Amendment  of  the  Fed- 
eral Constitution  by  denying  the  equal  protection  of  the  laws. 

The  questions  raised  on  this  appeal  having,  therefore,  been 
passed  upon  in  the  cases  cited  adversely  to  the  contention  of 
the  reepafldentsi,  it  follows  that  the  order  appealed  from  must  be 
reversed  and  the  demurrer  overruled. 

Van  Brunt,  P.  J.,  Ingeaham,  Hatch  and  Laughlin,  JJ., 
concurred. 

Order  reversed  and  demurrer  overruled. 

NOTE  ON  POOL  SELLING  AND  BOOKMAKING. 

See  Note,  6  N.  Y.  Grim.  Eep.  225 ;  also.  Note,  11  N.  Y. 
Grim.  Eep.  278. 

This  section  makes  either  of  three  things  criminal:  (1)  If 
the  person  occupies  or  keeps  a  place  with  the  requisite  purpose 
to  record  bets;  (2)  if  the  person  in  fact  does  record  bets,  or 
(3)  if  the  owner  or  occupant  of  premises  knowingly  permits  the 
same  to  be  used  for  this  purpose,  such  acts  are  made  misde- 
meanors.    (People  V.  Kelly,  3  N.  Y.  Grim.  Rep.  273.) 

This  statute  does  not  refer  to  transactions  where  the  stake 
is  put  up  by  a  stranger.  (Goney  Island  Jockey  Glub,  74  St. 
Rep.  144.) 

A  corporation  may  give  premiums  or  prizes,  when  it  is  in- 
corporated for'  such  a  purpose.  The  words  "bets"  or 
"  wagers  "  are  not  similar  in  meaning  to  the  words  "  purses," 
Vol-  XVII— 9 
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"  prizes  "  or  "  premiums."  (People  v.  Kelly,  3  N.  Y.  Crim. 
Rep.  274.) 

Pool  selling  at  horse  races  was  declared  ix>  be  void  by  the 
Revised  Statutes.  (Brennan  &  Brighton  v.  V.  R.  Assn.,  56 
Hun,  189,  30  St  Rep.  407.) 

This  remained  a  law  until  the  enactment  of  the  Penal  Code. 
The  Code  was  not  intended  to  do  and  did  not  legalize  such 
transaction  janlees  permitted  by  such  laws.     (Id.) 

The  effect  of  chapter  479  of  1887  is  that  sales  of  pools  may 
be  made  between  May  15th  and  October  15th,  but  they  must 
be  confined  to  the  tracks  where  the  races  take  place  and  on  .the 
same  day  as  the  races  for  which  the  sale  is  made.  (Id. ;  see 
People  ex  rel.  Ottolengui  v.  Barbour,  5  N.  Y.  Crim.  Rep.  384.) 

The  case  of  Jerome  Park  Company  v.  Board  of  Police  (11 
Abb.  N.  C.  342)  arose  under  the  law  as  it  existed  in  1882, 
before  the  enactment  of  chapter  479  of  1887. 

An  agreement  by  which  one  party  sent  through  ^mother  to 
a  third  party  money  to  be  bet  on  the  race  track,  on  the  horse 
to  be  run  that  day,  was  held  to  be  a  violation  of  this  section. 
(People  ex  rel.  Ottolengui  v.  Barbour,  5  N.  Y.  Crim.  Rep. 
381.) 

"WTiere  a  clerk  walks  up  and  down,  following  his  employer, 
who  makes  the  bets,  and  records  them  as  they  are  made,  he 
does  not  occupy  any  place  upon  the  grounds  for  the  purpose  of 
recording  bets  or  wagers,  within  the  meaning  of  section  •351, 
Penal  Code.  (People  ex  rel.  Sturgis  v.  Fallon,  11  Crim.  R6p. 
273,  4  App.  Div.  76.) 

Two  counts,  one  for  occupying  or  keeping  a  room  to  be  used 
for  gambling,  and  the  other  allowing  a  room  to  be  used  for 
gambling  purposes,  may  be  properly  joined  in  one  commitment 

(Id.) 

Defendant  charged  with  keeping  a  room,  etc.,  cannot  shelter 
himself  behind  his  wife  as  the  owner  of  the  business.     (Id.) 

A  commitment  to  answer,  "upon  a  charge  of  violation  of 
section  351  of  the  Penal  Code,"  is  void,  as  some  of  the  fifteen 
acts  therein  referred  to  are  or  may  be  lawful.  (People  ex  rel. 
Allen  V.  Hagan,  16  N.  Y.  Crim.  Rep.  309,  170  N.  Y.  46.) 

The  occupancy  of  premises  not  located  upon  the  rack  track 
for  recording  or  registering  bets  on  horse  races  does  not  fall 
within  the  exception  of  section  351.  (People  v.  Levy,  16  Grim. 
Rep.  496,  72  App.  Div.  55.) 
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The  originator  of  the  scheme  is  not  guilty  of  pool  selling 
or  book  making  within  section  351  of  the  Penal  Code.  (Peo- 
ple ex  rel.  Lawrence  v.  Fallon,  11  N.  Y.  Crim.  Rep.  279.) 

The  fact  that  the  owner  of  each  horse  who  proposes  to  com- 
pete in  the  race  is  required  to  pay  an  entrance  fee  does  not  make 
the  transaction  a  gambling  transaction.     (Id.) 


Supreme  Court— Appellate  DlTision^  Third  Department. 

Noyember,  1902. 

THE  PEOPLE  V.  AUGUSTUS  LOOMIS. 

(76  App.  Diy.  243.) 

1.  Tbial— Bemarks  of  Distbict  Atiobnet  at  Opening. 

Where  the  record  does  not  contain  the  opening  of  the  district 
attorney  and  all  that  is  before  the  appellate  court  are  the  objections 
of  defendant  and  remarks  of  the  court,  this  court  cannot  find  that  the 
defendant  was  prejudiced  in  the  minds  of  the  jury  by  the  opening. 

2.  BuBOLABT— -Evidence — Ck)NFE8siON  Involvino  Another  Bubolabt. 

Upon  the  trial  of  indictment  charging  the  defendant  with  burglariz- 
ing the  house  of  one  S,  it  appeared  that,  about  the  same  time,  he  burg- 
larized the  house  of  one  L;  that  a  search  warrant  was  issued,  which 
resulted  in  the  discovery  of  a  portion  of  the  property  taken,  a  part 
of  it  from  each  of  the  houses,  and  that  the  defendant,  with  knowledge 
of  the  service  of  the  search  warrant  and  the  finding  of  the  property, 
made  a  complete  disclosure  of  his  participation  in  both  burglaries  to 
a  witness  sworn  on  the  trial,  and  asked  for  the  advice  and  assistance 
of  such  witness  based  on  the  confession  as  a  whole.  Held,  that  the 
fact  that,  in  testifying  to  the  confession  so  made  by  the  defendant^ 
the  witness  testified  as  to  what  the  defendant  said  in  respect  to  his 
participation  in  the  burglary  of  the  L  house  did  not  require  a 
reversal  of  the  judgment. 

3.  Same— Waiveb  if  Objection  That  Accused  Was  Not  Fibst  Ques- 

tioned. 

The  act  of  calling  the  defendant,  subsequently,  to  contradict  the 
testimony  given  by  such  witness  as  to  the  alleged  confession,  operated 
as  a  waiver  if  any  objection  to  the  testimony  of  such  witness  based 
upon  the  ground  that  he  was  interrogated  in  regard  to  the  alleged 
'confession  before  the  defendant  was  questioned  concerning  the  same. 
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4.  Same— Pboof  That  Other  Astiolbs  Wbbe  Taken. 

Held,  that  evidence  was  admissible  that  articles  were  taken  from 
the  S  house,  in  addition  to  those  specified  in  the  indictment^  at  the 
time  and  as  part  of  the  transaction  on  which  the  indictment  was 
foiwd,  and  also  that  such  articles  were  found  in  the  possession  of 
the  defendant. 

6.  Same— Cboss-examination  of  Witness  fob  the  People  undee  In- 
dictment FOB  Same  Gbime. 

A  person  who  was  under  indictment  for  the  same  crime  as  that 
for  which  defendant  was  indicted,  and  also  under  indictment  for  con- 
cealing the  stolen  property,  testified  on  behalf  of  the  People  to  the 
burglarizing  of  the  S  house.  Held,  that  the  fact  that  on  his  cross- 
examination  when  interrogated  concerning  the  removal  of  the  goods 
from  the  place  where  they  had  been  stored  after  the  theft,  he  de- 
clined, on  the  ground  that  it  would  tend  to  incriminate  him  to 
answer  questions  relating  to  his  personal  connection  with  such  re- 
moval, and  that  the  court  sustained  his  refusal,  did  not  constitute 
reversible  error. 

(5.  Tbial — ^Witness. 

It  is  not  error 'to  allow  a  witness  to  testify,  in  explanation  of  the 
fact  that  in  a  previous  trial  of  the  case  she  swore  directly  opposite 
to  the  testimony  given  by  her  on  the  present  trial,  that  she  did  so 
at  the  request  of  the  defendant  and  because  of  fear  of  personal 
injury  if  she  did  not  testify  as  he  desired. 

Appeal  by  the  defendant,  Augustus  Loomis,  from  a  judg- 
ment of  the  County  Court  of  Madison  county  in  favor  of  the 
plaintiff,  render^  on  the  21st  day  of  March,  1901,  upon  the 
verdict  of  a  jury  convicting  the  defendant  of  the  crime  of 
burglary  in  the  third  degree  and  grand  larceny  in  the  second 
degree,  and  also  from  an  order  bearing  date  the  21st  day  of 
March,  1901,  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Madison,  denying  the  defendant's  motion  for  a  new  trial. 

G.  P.  Pudney,  for  the  appellant. 

M.  H.  Kiley,  for  the  respondent.  • 

Chase,  J.:  The  defendant  was  convicted  of  the  crime  of 
burglary  in  the  third  degree  and  grand  larceny  in  the  second 
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degree.  The  People  contend  that  the  evidence  shows  that^  on 
the  night  of  September  17,  1898,  the  defendant  was  at  the 
house  of  one  H.,  and  that  on  the  evening  of  that  day  defendant 
and  said  H.  and  one  B.,  with  a  pair  of  horses  and  a  wagon,  went 
to  a  smnmer  coitage,  then  unoccupied,  belonging  to  one  S.  and 
his  son,  and  that,  while  B.  looked  after  the  horses,  H.  and 
defendant  broke  into  and  removed  from  said  cottage  a  large 
quantity  of  personal  property  and  put  the  same  into  the  wagon, 
and  that  said  property  was  by  them  taken  to  the  house  of  said 
H.  and  all  or  substantially  all  of  it  was  left  there.  On  the  5th 
day  of  January,  1898,  S.  made  application  to  a  magistrate 
for  a  search  warrant  A  warrant  was  obtained  to  search  for 
the  goods  of  one  L.  and  for  the  goods  of  S.  H.  received  notice 
that  a  seardi  warrant  was  about  to  be  issued,  and,  with  the 
assistance  of  others,  during  the  night  of  January  5th  removed 
some  of  the  personal  property  stolen  from  S.,  and  perhaps  other 
property,  from  his  house  and  secreted  it  in  bams,  stone  piles 
and  in  the  woods  back  of  H.'s  and  defendant's  premises.  The 
search  was  made  early  on  the  morning  of  January  6th.  Mrs. 
H.  went  to  defendant's  the  night  before  with  a*  lantern,  and 
immediately  after  the  search  was  made  defendant  came  to  the 
house  bf  H.  and  asked  Mrs.  H.  "  If  they  had  found  anything 
at  the  house  and  she  told  him  that  they  did."  Defendant  said : 
Mr.  H.  "knew  what  things  were  taken  and  he  would  have 
thou^t  he  would  have  got  what  things  were  stolen  out  of  sight" 

The  indictment  against  the  defendant,  upon  which  he  was 
convicted,  was  subsequently  found,  and  in  the  indictment  are 
enumerated  certain  articles  as  having  been  stolen  by  the  de- 
fendant from  the  S.  cottage,  not,  however,  including  all  the 
articles  so  taken  from  said  cottage. 

The  testimony  taken  on  the  trial  is  conflicting,  but  the  ver- 
dict against  the  defendant  should  not  be  reversed  as  being 
against  the  weight  of  evidence. 

The  defendant  objects  to  remarks  which  he  claims  were  made 
by  the  district  attorney  in  his  opening.     The  record  does  not 
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oantain  the  opening  of  the  district  attorney  nor  any  part  thereof. 
All  that  is  before  this  court  relating  to  such  opening  are  the 
objections  of  the  defendant  and  the  remarks  of  the  court 

Objections  to  the  opening  were  twice  made.  The  inference 
to  be  drawn  from  the  first  objection  is  uncertain.  The  objec- 
tion may  have  been  made  in  anticipation  of  statements  that 
might  be  made  or  that  were  then  only  foreshadowed  by  the  disr 
trict  attorney.  The  remark  of  the  court  following  the  second 
objection  shows  that  the  district  attorney  had  not  made  the 
statement  referred  to  in  the  objection.  In  the  absence  of  a 
record  as  to  what  the  district  attorney  did  say,  we  cannot  find 
that  the  defendant  was  prejudiced  in  the  minds  of  the  jury  by 
the  opening. 

The  People  produced  a  witness  by  whom  the  defendant  was 
employed  about  the  middle  of  January,  1899,  and  he  testified 
to  a  confession  made  by  the  defendant  to  him.  His  testimony 
relating  thereto  is  as  follows :  "  He  said  that  *  Under  the  cir- ' 
cumstancesj  Frank,  I  will  tell  you  something,  but  you  must 
promito  never  to  tell  of  it'  I  told  him  I  would  do  all  I  could 
for  him.  He  said  his  wife  and  my  wife  were  some  relation 
and  had  always  been  good  friends^  and  he  knew  I  would  help 
him.  He  told  me  that  Mr.  Campbell  and  Hartwell,  and  Louisa 
Marvin  and  Wellington  Barber  and  himself  went  to  the  Smith 
cottage.  Q.  What  did  he  say  they  did  there?  A.  Took  the 
goods  out  .  .  .  Q.  What  did  he  say  about  the  Lewis  cot- 
tage? (Defendant's  attorney) :  I  object  to  it  as  incompetent^ 
improper  and  immaterial.  You  cannot  prove  the  conmussion 
of  another  crime  to  convict  the  defendant  on  this  indictment. 
The  Court:  I  think  we  will  take  all  that  he  said  on  this  occasion. 
Exception  to  defendant  He  said  that  Frank  Hartwell  and  his 
wife  and  Morrell  Campbell  and  Wellington  Barber  and  himself 
went  to  the  cottage  of  Mrs.  Lewis.  (People's  counsel) :  Q. 
What  did  he  say  about  that?  A.  Just  the  same.  Q.  State  all 
that  he  said.     A.  He  didn't  want  me  to  tell  of  it,  and  do  all  I 
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could  to  help  him  out  of  it  I  told  him  I  would.  I  told  him 
to  make  a  clean  breast  of  it  and  tell  Mr.  Smith  and  Mrs.  Lewis 
and  then  I  told  him  to  tell  the  district  attorney  of  it  Q.  It 
was  all  in  this  one  conversation  ?     A.  Yes^  sir. 

At  the  time  of  this  statement  by  the  defendant  the  warrant 
to  search  for  the  property  of  L.  and  S.  had  been  issued  and 
served,  and  the  officers  had  found  at  and  near  the  house  of  H. 
much  of  the  property  specifically  mentioned  in  the  indictment, 
also  other  property  taken  from  the  S.  cottage  not  enumerated 
in  the  indictment,  and  some  of  the  property  of  L. 

The  defendant  knew  of  the  issue  and  service  of  the  search 
warrant,  and  that  stolen  property  had  been  found.  The  wit- 
ness and  the  defendant  were  talking  of  the  disclosures. 

The  property  so  found  was  intermingled.  The  defendant's 
desire  for  help  came  from  the  admissions  constituting  the  entire 
conversation  and  the  advice  sought  and  obtained  by  him  was 
also  based  on  the  confession  as  a  whole.  The  confession  con- 
sisted of  one  conversation  and  one  disclosure  on  the  part  of  the 
defendant,  and  the  fact  that  it  included  a  statement  as  to  the 
L  cottage  does  not  require  a  reversal  of  the  judgment  Any 
objection  to  the  witness  being  interrogated  in  regard  to  the 
admissions  before  the  defendant  iwas  questioned  in  regard 
thereto  was  waived  by  the  defendant  being  subsequently  called 
to  contradict  such  admissions.  (People  v.  Weldon,  111  N. 
Y.  669.) 

Evidence  of  S.  was  received  detailing  the  appearance  of  the, 
interior  of  the  cottage  after  the  burglary  and  'enumerating  the 
property  which  had  been  taken  therefrom.  Defendant  ob- 
jected to  the  witness  stating  that  any  property,  other  than  that 
enumerated  in  the  indictment,  was  missing  from  the  cottage 
and  excepted  to  the  ruling  of  the  court  allowing  such  testimony. 
The  defendant  also  excepted  to  testimony  being  received  speci- 
fying the  property  found  at  and  near  the  house  of  H.  at  the 
time  the  search  warrant  was  executed. 
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There  is  no  evidence  of  a  burglary  having  been  committed  at 
the  Smith  cottage  other  than  the  one  for  which  the  defendant 
was  indicted.  There  is  no  evidence  that  any  property  was 
found  other  than  property  that  came  from  the  S.  cottage  and 
from  the  premises  of  L.  Evidence  showing  that  articles  were 
taken,  in  addition  to  those  specified  in  the  indictment^  at  the 
time  and  as  a  part  of  the  transaction  on  idiich  the  indictment 
was  found  and  also  that  such  articles  were  found  in  the  pos- 
session of  the  defendant  is  admissible.  (Foster  v.  People,  3 
Hun,  6;  S.  C,  63  K  Y.  619.) 

The  testimony  relating  to  the  seardi  warrant  and  that  it 
required  that  search  be  made  for  the  property  of  L.  as  well  as 
of  S.,  and  the  further  fact  that  some  property  belonging  to  L. 
was  foimd,  was  all  received  without  objection.  The  statements 
in  the  brief  and  in  the  defendant's  objections  that  the  property 
taken  from  the  S.  cottage  and  not  enumerated  in  the  indictment 
constituted  an  independent  crime  and  statemjents  to  the  effect 
that  evidence  was  being  given  of  a  series  of  crimes  are  assump- 
tions, so  far  as  the  record  before  us  discloses. 

The  witness  B.  for  the  People  was  under  indictment  for  the 
same  crime  as  that  for  which  the  defendant  was  indicted,  and 
he  was  also  under  indictment  for  concealing  the  stolen  prop- 
erty. He  gave  evidence  for  the  People  detailing  without  re- 
serve all  the  facts  claimed  by  him  as  constituting  the  theft 
from  the  S.  cottage.  On  his  cross-examination,  when  inter- 
*rogated  in  regard  to  moving  the  goods  from  the  house  of  H. 
on  the  night  of  January  5th,  he  declined  to  answer  questions 
relating  to  his  personal  connection  with  the  removal  of  said 
goods,  and  the  court  ruled :  "  He  is  indicted  for  receiving 
stolen  property.  Anything  that  would  tend  to  criminate  him 
in  respect  to  that,  any  inquiry  directed  to  a  subject  that  was 
not  inquired  about  by  the  district  attorney  on  this  trial,  he 
may  refuse  to  answer,  if  he  bases  his  refusal  on  the  ground  that 
it  tends  to  criminate  him." 
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The  questions  that  the  witness  declined  to  answer  did  not 
relate  to  a  subject  that  had  been  inquired  into  by  the  district 
attorney,  and  even  assuming  that  it  is  the  rule  that  one  cannot 
testify  as  a  witness  and,  being  aware  of  his  privilege,  give 
testimony  tending  to  criminate  himself,  and  afterwkrds  stop 
short  of  a  full  disclosure  by  claiming  his  privilege,  such  rule 
was  not  violated  in  this  case. 

It  was  not  error  to  allow  the  witness  M.,  in  explanation  of 
her  having  previously  sworn  directly  opposite  to  the  testimony 
given  on  this  trial,  to  testify  that  she  did  so  at  the  request  of 
the  defendant,  and  because  of  fear  of  personal  injury  if  she 
did  not  testify  as  he  desired  and  directed. 

Under  section  542  of  the  Code  of  Criminal  Procedure  we  are 
required  to  give  judgment  without  regard  to  technical  errors  or 
defects  or  to  exceptions  idiich  do  not  affect  the  substantial 
ri^ta  of  the  parties. 

We  are  of  the  opinion  that  the  substantial  rights  of  the 
defendant  in  this  case  have  not  been  affected  by  any  adverse 
ruling  made  by  the  court  or  by  any  manifestations  of  zeal  that 
appear  in  the  record. 

Judgment  and  order  afSrmed. 

All  concurred. 

Judgment  and  order  a£5rmed. 
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Supreme  Court— AppeUate  DiTiaioiij  First  Department. 

December,   1002. 

.      PEOPLE  V.  JOHN  M.  SWASET. 

(77  App.  Div.  185.) 

1.  Abduction — EviDBKca — ^When  Not  Gobbobobatitb — ^Penal  ttau^  Ssa 
282,  Sub.  1. 

On  trial  of  defendant  for  abduction  complainant  and  a  companion 
gave  testimony  which,  if  credited,  established  that  defendant  com- 
mitted the  crime  while  they  were  in  his  roqms,  Sunday  morning, 
April  27,  1892.  This  defendant  denied,  and  the  People  attempted 
to  corroborate  the  complainant's  story  by  the  testimony  of  a  physi- 
cian who  swore  that  he  had  examined  her  and  that  she  had  had 
sexual  intercourse  previous  thereto  but  he  was  unable  to  state 
whether  it  was  prior  or  subsequent  to  said  date.  She  testified  that 
she  had  led  an  immoral  life  for  several  years.  Held,  that  the 
physician's  testimony  was  in  no  sense  corroborative,  and  that  it  was 
error  to  receive  his  testimony. 

2.  Same. 

Complainant  testified  that  after  the  commission  of  the  crime  de- 
fendant went  with  her  and  her  companion  to  a  dry  goods  store  and 
there  made  certain  purchase  for  them.  The  saleswoman  employed 
in  the  store  testified  that  on  a  Sunday  morning,  she  could  not  say 
when,  the  two  girls  came  to  the  store  with  a  young  man  and  pur- 
chased certain  articles.  She  did  not  identify  the  defendant  nor  did 
she  describe  such  man.  Held,  that  the  saleswoman's  evidence  was 
not  corroborative  of  the  testimony  of  the  complainant  or  her  com- 
panion, and  that  it  was  error  for  the  court  to  refuse  to  strike  it  out. 

3.  Same. 

Corroborative  evidence,  whether  consisting  of  acts  or  admissions, 
must  be  of  such  a  character  as  tends  to  prove  to  some  extent  the 
guilt  of  the  accused  by  connecting  him  with  the  crimes  charged  in 
the  indictment. 

Appeal  by  the  defendant,  John  M.  Swasey,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  city  and  county  of  New  York  in  favor  of  the  plaintiff, 
entered  on  the  9th  day  of  July,  1902,  convicting  the  defendant 
of  the  crime  of  abduction,  and  also  from  an  order  entered  on 
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the  9th  day  of  July,  1902,  denying  the  defendant's  xnotion  for 
a  new  trial. 

Qiarles  E.  Le  Barbier,  for  the  appellant 

Bobert  0.  Taylor,  for  the  respondent 

McIiAUOHLiiT^,  J.:  The  indictment  charged  the  defendant 
-with  having  oommitted  three  crimes:  (1)  Bape  in  the  second 
degree;  (2)  assault  with  intent  to  rape,  and  (3)  abduction, 
under  subdivision  1  of  section  282  of  the  Penal  Code. 

At  the  trial,  at  the  conclusion  of  the  People's  case,  upon 
motion  of  defendant's  counsel,  the  district  attorney  was  re- 
quired to  elect  upon  which  count  in  the  indictment  he  would 
ask  for  a  conviction.  He  did  so  and  stated  that  he  would  go 
to  the  jury  upon  the  third  count — abduction.  The  trial  pro- 
ceeded and  the  defendant  was  found  guilty  of  that  crime,  for 
which  he  was  sentenced  to  imprisonment  for  a  term  of  not 
less  than  four  years  nor  more  than  four  years  and  five  months. 
He  has  appealed  from  the  judgment  of  conviction  and  from  an 
order  denying  a  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment 

We  are  of  the  opinion  that  the  judgment  appealed  from 
should  be  reversed,  and  having  reached  that  conclusion  it  is 
unnecessary  to  state  in  detail  the  facts,  many  of  which  are 
revolting  in  their  nature,  further  than  to  point  out  the  errors 
oommitted,  which  require  a  new  trial. 

The  third  count  in  the  indictment,  under  which  the  defend- 
ant was  convicted,  charged  that  he,  on  the  27th  day  of  April, 
1892,  received,  harbored  and  employed,  for  the  purpose  of 
sexual  intercourse,  one  Florence  Killeen,  she  at  the  time  being 
under  eighteen  years  of  age.  Upon  the  trial  it  appeared,  from 
ihe  testimony  on  the  part  of  the  People,  that  the  defendant 
occupied  in  connection  with  one  Edwards,  certain  rooms  in  a 
building  in  the  city  of  New  York ;  that  on  the  evening  of  the 
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26tli  of  April,  1892,  the  oomplaining  witness,  Florence  Kil* 
leen,  then  under  eighteen  years  of  age,  and  two  other  girls  of 
about  the  same  age  as  herself,  went  to  the  defendant's  rooma 
and  remained  there  until  half -past  10  o'clock,  when  they  left; 
but  it  is  not  claimed  that  anything  occurred  at  this  time  which 
justified  a  conviction;  that  between  12  and  1  o'clock  of  the 
following  morning  the  oomplainant  and  one  of  her  companions 
returned  to  the  defendant's  rooms,  asked  to  be  and  were  admit- 
ted, and  remained  there  several  hours.  It  is  unnecessary  to 
state  what  there  took  place  if  the  testimony  of  the  complainant 
and  her  companion  is  to  be  believed,  further  than  it  is  sufficient 
to  justify  the  jury  in  convicting  the  defendant  of  the  crime 
charged. 

The  defendant  admitted  that  the  girls  were  in  his  rooms  on 
the  evening  of  the  26th,  but  denied  that  any  of  them  returned 
to  or  were  in  his  rooms  on  the  27tL  The  character  of  the 
complainant  and  the  companion  who  it  is  claimed  returned  with 
her  to  the  defendant's  rooms  on  the  morning  of  the  27th,  as 
developed  upon  their  cross-examination,  was  bad,  and  to  such 
a  degree  that  the  same  might  properly  be  considered  as  b^uring 
upon  the  credibility  of  the  testimony  given  by  them,  and  especi- 
ally so  when  considered  in  connection  with  the  testimony  of  the 
defendant,  whose  character  prior  to  the  charge  here  made  against 
him  appeared  to  have  been  uniformly  good. 

The  learned  district  attorney,  appreciating  that  a  conviction 
could  not  be  had  upon  the  uncorroborated  testimony  of  the 
oomplainant  (Penal  Code,  sec.  283),  sought  to  establish  sudi' 
corroboration  in  several  ways.  First.  He  produced  a  physician 
vdio  was  permitted  to  testify,  against  defendant's  objection  and 
exception,  that  twelve  days  after  the  offense  was  alleged  to  have 
been  committed  he  examined  the  person  of  the  oomplaining 
witness,  and,  as  a  result  of  that  examination,  was  able  to  state 
that  she  had  previously  thereto  had  sexual  intercourse,  but  he 
was  unable  to  state  when  that  had  taken  place;  that  it  might 
have  been  prior  to  the  27th  of  April,  1892,  and  it  might  have 
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been  intermediate  that  date  and  the  time  of  the  examination. 
No  evidence  whatever  wsls  given  as  to  where  the  complainant 
had  been,  or  what  her  conduct  was  during  that  time,  and  she 
herself  testified  that  for  several  years  prior  to  the  27th  of  April 
she  had  led  an  immoral  life,  and  had  prior  thereto  several  timee 
had  sexual  intercourse.  These  facts  appearing,  the  testimony 
of  the  physician  did  not  corroborate  the  testimony  of  the  com- 
plainant in  the  slightest  degree,  or  tend  to  show  that  the  defend- 
ant was  guilty  of  the  crime  charged  against  him.  The  court, 
therefore,  erred,  first,  in  receiving  this  testimony,  and,  second, 
in  not  striking  it  out  on  defendant's  motion,  and  it  cannot  be 
assumed  on  this  appeal  that  it  did  not  injure  the  defendant 
(People  V.  Wood,  126  N.  Y.  249 ;  Brauer  v.  City  of  New  York, 
74  App.  Div.  212.) 

Second.  The  complainant  testified,  and  she  was  corroborated 
in  some  respects  by  her  companion,  Annie  Blood,  that  after 
remaining  in  the  defendant's  rooms  several  hours  on  the  morn- 
ing of  the  27th  of  April,  the  defendant  went  with  them  to  a  dry 
goods  store,  and  there  purchased  for  them  certain  articles  of 
wearing  apparel.  This  the  defendant  denied,  and  to  establish 
liiat  their  statements  were  true  the  learned  district  attorney 
called  a  saleswoman  employed  in  the  store  where  it  was  claimed 
the  goods  were  bought  The  saleswoman  testified  that  upon  a 
Sunday  morning — ^what  month  or  day  of  the  month  she 'could 
not  positively  state — ^two  girls  came  to  the  store  with  a  young 
man,  who  purchased  a  waist  and  a  pair  of  stockings,  and  that 
she  recognized  Annie  Blood  as  one  of  the  girls.  She  did  not 
identify  the  defendant  aa  the  man  who  came  into  the  store  with 
the  two  girls,  or  made  the  purchases;  she  did  not  describe  the 
man  who  did  come,  and  there  was  nothing  in  her  testimony 
from  which  the  jury  could  even  infer  that  it  was  the  defendant. 
The  defendant  moved  that  the  testimony  of  this  witness  be 
stricken  out  The  motion  was  denied  and  an  exception  taken. 
We  think  this  motion  should  have  been  granted.  The  testi- 
mony of  the  saleswoman  did  not  connect  the  defendant  with  the 
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oommission  of  the  crime  charged,  nor  did  it  tend  to  corroborate 
in  any  d^ree  whatever  the  testimony  of  the  complaining  wit- 
neee,  or  her  companion,  Annie  Blood.  The  fact  that  they  went 
to  the  store  and  made  purchases,  in  company  with,  a  man,  did 
not  corroborate  their  statement  that  that  man  was  the  defend- 
ant If  it  did,  then  it  is  not  difficult  to  see  how  easy  it  would 
be  for  a  witness  to  manufacture  evidence  which,  would  corrobo- 
rate statements  thereafter  made.  Corroborative  evidence, 
whether  consisting  of  acts  or  admissions,  must  be  of  sudi  a 
character  as  tends  to  prove  to  some  extent  the  guilt  of  the  ac- 
cused by  connecting  him  with  the  crime  charged  in  the  indict- 
ment (People  V.  O'SuUivan,  104  N.  Y.  481 ;  People  v.  Keai- 
ney,  110  id.  188;  People  v.  Page,  162  id.  272.)  This  testi- 
mony did  not  do  that,  and  for  that  reason,  as  already  said, 
defendant's  motion  to  strike  it  out  should  have  been  granted. 
Upon  a  careful  consideration  of  the  whole  case,  therefore,  we 
are  of  the  opinion  that  justice  demands  that  there  shall  be  a 
new  trial. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  orderwi. 

Van  Brunt,  P.  J.,  Patteeson,  O'Bhien  and  Latjghliw, 
JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered. 


Digitized  by 


GoogI( 


PEOPLE    V.    FOX.  143 

Supreme  Court— Appellate  Diyisiou^  First  Department. 

December,  1902. 

THE  PEOPLE  EX  REL.  ABRAMS  v.  FRANK  W.  FOX. 

(77   App.   Div.   245.) 

1.  Vaoba^ct   in   Manhattan   and.  th£    Bronx — Greater    New    York 
Charter,  Secs.  707-710,  712,  as  Amended  Laws  1001,  Ch.  466. 

Sections  707-712  of  the  Greater  New  York  Charter,  as  amended 
by  Laws  1901,  ch.  466,  provides  that  vagrants  in  the  boroughs  of 
Manhattan  and  the  Bronx  shall  be  sentenced  to  Black  well's  Island 
for  a  term  of  six  months,  and  that  he  shall  be  discharged  in  five 
days  if  it  is  a  first  offense  or  in  twenty  days  if  a  second,  and  if  pre- 
viously convicted  two  or  more  times  that  he  shall  be  discharged  "at 
the  expiration  of  a  period  equal  to  twice  the  time  of  his  detention 
under  the  last  previous  commitment,  but  not  in  any  event  exceeding 
the  period  fixed  by  the  warrant  of  commitment."    Held  constitutional. 

2.  Same. 

The  sections  are  not  made  imconstitutional  by  the  provisions  that 
the  prisoner  may,  if  he  so  desires,  obtain  a  hearing  before  a  magis- 
trate upon  the  question  whether  he  has  been  previously  convicted, 
and  also  that  no  prisoner  committed  upon  conviction  of  vagrancy 
shall  be  discharged  before  the  period  fixed  by  the  warrant  of  com- 
mitment without  the  written  consent  of  the  magistrate  who  com- 
mitted him. 

Appeal  by  the  defendant,  Frank  W.  Fox,  warden  of  the 
workhouse  on  Blackwell's  Island,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
Q&ce  of  the  olerk  of  the  county  of  New  York  on  the  14th  day 
of  August,  1902,  sustaining  a  writ  of  habeas  corpus  theretofore 
granted  in  behalf  of  the  relator  and  discharging  said  relator 
from  custody. 

Robert  C.  Taylor,  for  the  appellant 

Alexander  Bloch,  for  the  respondent 
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Lauqhlik,  J. :  On  the  5tli  day  of  May,  1902,  the  relator 
was  duly  arraigned  and  tried  before  one  of  the  city  magistrates 
on  the  charge  of  being  a  vagrant;  he  was  convicted  and  sen- 
tenced to  the  workhouse  pursuant  to  the  provisions  of  sections 
707  to  710,  inclusive,  and  712  of  the  Greater  New  York  Char- 
ter (Laws  of  1897,  chap.  378,  as  amd.  by  Laws  of  1901,  chap. 
466),  "  for  the  term  of  six  months,  unlea*  sooner  discharged  by 
due  course  of  law."  The  proceedings  were  had  in  conformity 
with  the  statute,  and  the  sole  ground  upon  which  the  relator 
was  discharged  and  upon  which  it  is  sought  to  sustain  the  dis- 
charge upon  this  appeal  is  that  the  provisions  of  these  sections 
of  the  charter,  in  so  far  as  they  relate  to  the  sentence,  term  of 
imprisonment  and  discharge  of  persons  convicted  of  vagrancy, 
are  unconstitutional  and  void. 

The  original  provisions  of  the  corresponding  sections  of  the 
charter  were  a  substantial  re-enactment  of  chapter  237  of  the 
Laws  of  1895,  as  amended  by  chapter  886  of  ike  Laws  of 
1896.  He  purpose  of  the  Legislature  seems  to  have  been  to 
provide  that  the  term  of  detention  of  persons  convicted  of  public 
intoxication,  disorderly  conduct  and  vagrancy  in  the  city  of 
New  York  should  depend  on  whether  there  has  been  a  previous 
conviction  and  on  the  number  of  such  convictions.  Beoogniz- 
ing  the  difficulty  of  ascertaining  the  facts  in  this  regard  in  the 
Magistrate's  Court  at  the  time  of  conviction,  it  was  provided 
originally  that  the  sentence  for  vagrancy  should  be  "  for  a  term 
not  exceeding  six  months  from  the  date  of  such  commitment, 
and  the  warrant  of  commitment  shall  so  recite."  (Greater 
New  York  Charter  [1897],  sec  707.)  It  then  became  the  duty 
of  the  commissioner  of  correction,  within  three  days  after  the 
commitment,  to  ascertain  from  the  records  whether  the  person 
so  oanvicted  had  been  previously  committed  to  the  workhouse 
within  two  years,  and  to  make  an  order  specifying  the  date 
upon  which  he  should  be  disdiarged.  In  cases  of  first  canvio- 
victions  within  said  period  of  two  years  it  was  provided  that 
such  order  should  direct  their  discharge  "  at  the  expiration  of 
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five  days"  from  the  date  of  their  oommitment;  in  cases  of 
second  offensee^  at  the  expiration  of  twenty  days^  and  in  cases 
of  two  or  more  previous  convictions  "  at  the  expiration  of  a 
period  equal  to  twice  the  term  "  of  the  detention  "  under  the 
last  previous  commitment,  but  not  in  any  event  exceeding  six 
months."  In  cases  of  vagrancy  this  was  qualified  by  another 
provision  to  the  effect  that  the  order  of  the  commissioner  might 
direct  that  a  person  convicted  of  vagrancy  be  discharged  "  at 
the  expiration  of  a  period  to  be  fixed"  by  him  and  stated 
therein,  ^^  not  exceeding  six  months  and  not  less  than  the  period 
of  detention  "  above  specified  for  first  and  subsequent  oommitr 
ments,  as  the  case  might  be.  (Greater  New  York  Charter 
[1897],  sec.  710.)  Section  711  provided  that  where  ther 
"  period  of  detention  as  fixed  by  the  commissioner  shall  exceed 
twenty  days  and  shall  be  lees  than  one  hundred  and  sixty  days, 
the  magistrate  who  signed  the  last  warrant  of  commitment  may, 
after  the  expiration  of  twenty  days,  direct  the  disdiarge  of  any 
person  so  committed." 

Sentences  under  these  provisions  were  declared  unconstitu- 
tional on  the  ground  that  the  sentence  "  for  a  term  not  exceed- 
ing six  months  "  was  too  indefinite  and  that  the  term  of  sen- 
tence was,  in  effect,  left  to  the  commissioner  of  correction  to 
prescribe  by  an  order  concerning  which  the  prisoner  was  given 
no  hearing  or  opportunity  to  be  heard.  (Matter  of  Kenny,  23 
Misc.  Rep.  9 ;  affd.,  siib.  nom.  People  ex  rel.  Kenny  v.  Creamer, 
80  App.  Div.  624.)  The  Legislature,  still  recognizing  the 
difficulty  of  ascertaining  the  facts  with  reference  to  the  pre- 
vious conviction  at  the  time  of  imposing  sentence,  and  still 
deeming  that  the  term  of  imprisonment  should  depend  on  the 
prisonejr's  previous  record,  attempted  by  amendments  to  these 
sections  to  obviate  the  constitutional  objections  thereto  pointed 
out  by  the  decision  in  the  Kenny  case.  It  is  provided  in  sec- 
tion 707  of  the  Greater  New  York  Charter  of  1901  that  all 
persons  convicted  of  vagrancy,  with  certain  exceptions  not 
Vol.  XVII— 10 
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material  to  be  oonsidered,  in  the  boroughs  of  Manhattan  and 
the  Bronz  should  be  sentenced  to  the  workhouse  on  Blackwell's 
island  "  for  the  term  of  six  months."  The  oonviction  and  sen- 
tence of  the  relator  were  under  this  statute* 

It  is  made  the  duty  of  the  superintendent  of  the  workhouse 
under  section  708  of  the  Charter  of  1901 — and  this  provision 
is  the  same  as  that  contained  in  the  Charter  of  1897 — ^to  trans- 
mit to  the  commissioner  of  correction  within  twenty-four  hours 
after  the  commitment  of  any  person  to  the  workhouse  as  a 
vagrant  "  a  written  statement  showing  the  name,  sex,  age,  resi- 
dence, occupation,  height,  weight  and  the  color  of  the  hair  of 
any  such  person  and  describing  any  scars,  marks  or  deformities 
or  other  signs  whereby  such  person  may  subsequently  be  identi- 
fied, the  date  of  the  commitment^  the  offense  for  which  such 
person  was  committed,  and  the  name  of  the  magistrate  by  whom 
the  commitment  was  made.''  It  is  also  the  duty  of  such  super- 
intendent "  to  ascertain  from  the  records "  and  "  from  exam- 
ination and  inspection  of  the  person  committed  "  whether  the 
prisoner  has  been  previously  committed  to  the  workhouse  on  a 
conviction  of  public  intoxication,  disorderly  conduct  or  vagrancgr 
within  two  years  and  to  show  the  fact,  stating  the  number  of 
such  convictions,  the  date  of  the  last  previous  commitment^  the 
name  of  the  magistrate  by  whom  and  the  offense  for  which  the 
last  previous  commitment  was  made  and  the  period  of  detention 
thereunder,  in  the  statement  which  he  is  required  to  transmit 
to  the  commissioner  of  correction  within  twenty-four  hours 
after  the  commitment  Section  709  requires  the  commissioner 
to  record  in  books  of  record  to  be  kept  in  his  office,  the  contenta 
of  all  reports  thus  made  to  him  by  the  superintendent  of  the 
workhouse.  By  section  710  of  the  Charter  of  1901  it  is  made 
the  duty  of  the  commissioner — ^the  same  as  under  the  Charter 
of  1897 — to  ascertain  from  these  records  within  three  days 
after  the  commitment  of  any  person  upon  a  conviction  of  va- 
grancy, whether  such  person  has  previously  been  committed 
to  the  workhouse  within  two  years  upon  conviction  for  public 
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intoxication,  disorderly  conduct  or  vagrancy,  and  to  make  an 
order  that  he  be  discharged  at  the  expiration  of  five  days  from 
the  date  of  his  commitment  if  it  be  a  first  offense ;  at  the  expira- 
tion of  twenty  days  if  it  be  a  second  offense,  and  if  there  have 
been  two  or  more  previous  convictions  within  such  period,  "  at 
the  expiration  of  a  period  equal  to  twice  the  term  of  his  deten- 
tion under  the  last  previous  commitment,  but  not  in  any  event 
exceeding  the  period  fixed  by  the  warrant  of  commitment" 
It  is  further  provided  that  in  case  of  a  person  committed  upon 
conviction  of  vagrancy,  no  order  for  his  discharge  before  the 
period  fixed  by  the  warrant  of  commitment  shall  be  made 
without  the  written  consent  indorsed  thereon  of  the  magistrate 
who  conmiitted  him.     It  thus  appears  that  no  person  convicted 
of  vagrancy  could  be  discharged  before  serving  the  full  term 
for  which  he  was  sentenced  unless  with  the  approval  of  the 
committing  magistrate;  and  that  it  was  the  intention  of  the 
Legislature  to  confine  the  prisoner,   in  any  event,  until  the 
expiration  of  the  fifth  day  after  the  date  of  his  imprisonment 
Accordingly,  where  no  previous  conviction  was  found  there 
could  be  no  mistake  to  the  prejudice  of  the  prisoner,  and  the 
proceedings  were  entirely  ex  parte.     But  where  the  records 
disclose  a  previous  conviction  of  a  person  by  the  same  name 
and  answering  the  same  general  description  and  ascertain  ex 
parte  and  recited  in  the  order  of  the  commissioner  to  be  the 
prisoner,  the  warden  is  required  to  serve  a  copy  of  the  order 
and  of  section  710  of  the  charter  on  the  prisoner  within  twenty- 
four  hours  of  the  making  of  the  order  by  the  commissioner.     It 
is  then  provided  that  the  prisoner  may,  if  he  disputes  that  he 
has  been  previously  convicted  as  recited  in  the  order,  within 
twenty-four  hours  notify  the  warden  in  writing  that  he  claims 
the  date  of  the  discharge  named  in  the  order  to  be  erroneous 
for  the  reason  that  he  has  not  in  fact  previously  been  convicted 
upon  one  or  more  of  the  dates  specified  therein.     The  warden, 
upon  receiving  such  notification,  is  required  to  cause  the  pris- 
oner to  be  taken  before  the  magistrate  who  last  committed  him. 
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or,  in  his  abeenoe,  before  any  magistrate  sitting  in  the  borcmgh. 
The  prisoner  is  entitled  to  tTV^enty-four  hours'  notice  of  being 
taken  before  the  magistrate  and  to  an  opportunity  to  retain 
counsel  and  subpoena  witnesses.  The  magistrate  is  then  au- 
thorized "  to  hear  and  determine  "  the  controverted  facts  and 
to  modify  the  order  made  by  the  commissioner  according  to 
such  determination.  If  the  facta  recited  in  the  order  are  found 
to  be  true,  the  court  or  magistrate  is  required  to  make  a  written 
finding  to  that  effect,  and  in  consequence  of  making  a  false 
daim  and  unsuooeasfuUy  contesting  the  question  it  is  provided 
that  the  prisoner  shall  be  detained  until  the  expiration  of  the 
period  fixed  in  the  jwarrant  of  commitment. 

It  is  evident  that,  if  the  commissioner  of  correction  and  the 
warden  or  superintendent  of  the  workhouse  perform  their  duties 
promptly,  as  the  Legislature  contemplated,  and  if  the  prisoner 
so  desires,  imder  these  provisions  he  will  be  given  an  oppor- 
tunity to  be  heard  by  a  court  or  magistrate  on  the  question  as 
to  whether  he  has  been  previously  committed,  as  recited  in  the 
order  made  by  the  commissioner,  before  the  expiration  of  the 
fifth  day  from  the  date  of  his  commitment  In  that  event,  if 
he  should  be  successful  in  his  contention  that  he  had  not  been 
previously  convicted  for  any  of  the  offenses  within  the  period 
specified,  he  could  have  the  order  corrected  by  the  time  he  would 
have  been  entitled  to  be  discharged  had  it  recited  no  previous 
conviction  and  directed  his  discharge  at  the  expiration  of  the 
fifth  day  after  his  commitment.  There  can  be  no  question  but 
that  it  was  competent  for  the  Legislature  to  prescribe  a  flat 
sentence  of  six  months  for  such  offenses,  but  the  statute  indi- 
cates that  it  was  the  intention  of  the  Legislature  to  have  the 
prisoner,  after  being  thus  sentenced,  discharged  at  an  earlier 
period,  provided  the  committing  magistrate  approved  thereof, 
the  date  'of  such  discharge  depending  on  the  question  as  to 
whether  he  had  been  previously  convicted  of  any  of  the  offenses 
specified  within  the  period  mentioned  and  how  often.  The 
Legislature  has  emphasized  its  approval  of  this  system  of  pun- 
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iahment  and  has^  in  effect,  declared  that>  in  its  wisdom,  it  is 
impracticable  to  determine  the  facte  with  reference  to  the  pre- 
vious conviction  at  the  time  of  imposing  sentence. 

If,  therefore,  the  method  and  agencies  it  has  provided  and 
employed  for  the  purpose  of  giving  the  defendant  a  hearing 
in  case  he  disputes  the  fact  as  found  by  the  commissioner  with 
reference  to  a  previous  conviction  should  result  in  his  detention 
beyond  the  fifth  day  of  his  poijamitment,  still  we  think  that  was 
within  the  legislative  discretion.  All  of  these  provisions  for 
an  earlier  discharge  than  that  fixed  in  the  warrant  of  commit- 
ment are  for  the  benefit  of  the  prisoner.  No  substantial  right 
of  the  prisoner  is  invaded.  The  Legislature  might  have  omitr 
ted  any  or  all  of  them.  The  judicial  functions  are  fully  left 
to  the  court  The  trial,  conviction  and  sentence  are  unqestion- 
ably  legal.  The  law  should  not  be  upset  because  possibly  the 
commissioner  may  err  in  asoeirtaining  the  fact  with  reference 
to  a  previous  conviction  of  the  prisoner  or  because  either  he  or 
the  warden  may  not  promptly  and  faithfully  discharge  tlie 
duties  which  the  Legislature  has  devolved  upon  them  with  refer- 
ence to  bringing  about  an  earlier  discharge  of  the  prisoner  de- 
pending upon  his  previous  good  record.  These  provisions 
neither  render  the  sentence  void  for  uncertainty  nor  dispro- 
portionate to  the  offense.  (People  ex  rel.  Bradley  v.  Illinois 
State  Reformatory,  148  111.  413.) 

We  are  of  the  opinion,  therefore,  that  the  constitutional  ob- 
jections to  the  original  law  have  been  fully  obviated. 

It  follows  that  the  order  should  be  reversed,  the  proceedings 
dismissed  and  the  relator  remanded  to  the  custody  of  the  war- 
den under  the  warrant  of  commitment. 

Van  Bhunt,  p.  J.,  PATTERSoisr,  O'Bbibn  and  McLaughlib^, 
JJ.,  concurred. 

Order  reversed,  proceedings  dismissed  and  relator  remanded. 
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Supreme  Court  —  Appellate  DiTisiou^  First  Department. 

December,  1902. 

THE  PEOPLE  V.  EGBERT  L.  MAETIN  AND  HARRY 
VELTHUSEK 

(77  App.  Div.  396.) 

1.  Pebjitbt — ^Penal  Ck>DB,  Sec.  96. 

Section  96  of  the  Penal  Code  is  not  limited  in  its  operation  to 
affidavits  and  oaths  required  by  the  laws  of  the  State  of  New  York, 
but  extends  to  an  oath  or  affidavit  required  by  the  laws  of  a  sister 
State  and  authorized  by  the  laws  of  such  sister  State  to  be  taken  in 
the  State  of  New  York. 

2.  Same — ^Indictment  Chabgino  Two  Pebbons  With  Perjury,  etc. 

An  indictment  charging  two  persons  with  perjury,  which  then  avers 
that  one  of  them  was  actually  present,  aiding,  counseling,  ftdvisiag 
and  procuring  the  said  acts,  oaths  and  wilful  purposes  of  the  other, 
does  not  allege  the  commission  of  two  offenses,  but  simply  the  com- 
mission of  a  single  offense  in  which  both  of  the  defendants  were 
principals. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  N'ew 
York,  from  an  order  of  the  Court  of  General  Sessions  of  the 
Peac5e  in  and  for  the  city  and  county  of  New  York,  entered  in 
the  office  of  the  derk  of  said  court  on  the  9th  day  of  June, 
1902,  allowing  a  demurrer  filed  by  each  of  the  defendants  to 
the  indictment  charging  them  with  the  crime  of  perjury. 

The  indictment  is  as  follows : 

"  Court  of  General  Sessions  of  the  Peace,  In  and  For 
THE  County  of  New  York. 

"  The  People  of  the  State  of  New  York 

against 
"  Eobert  L.  Martin  and  Harry  Velthusen. 

"  The  Grand  Jury  of  the  County  of  New  York,  by  this  in- 
dictment, accuse  Eobert  L.  Martin  and  Harry  Velthusen  of 
the  crime  of  perjury,  committed  as  follows: 
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"  Heretofore,  to  wit,  on  the  15th  day  of  May,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  one,  the  said  Robert 
L.  Martin  and  the  said  Harry  Velthusen,  each  late  of  the 
Borough  of  Manhattan,  of  the  City  of  New  York,  in  the  County 
of  New  York,  aforesaid,  were  respectively,  the  said  Robert  L. 
Martin,  president,  and  Harry  Velthusen,  secretary,  of  the  Dela- 
ware Surety  Company,  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  State  of  Delaware. 

"And  then  and  there  and  on  the  day  and  year  aforesaid  it 
was  required  by  law  and  by  the  general  cor'poration  law  of  the 
State  of  Delaware  that  the  president,  with  the  secretary  or 
treasurer,  of  every  corporation  organized  and  existing  under  the 
laws  of  the  said  State  of  Delaware  should,  upon  payment  of 
the  capital  stock  of  such  corporation,  make  a  certificate,  stating 
wiiether  the  same  had  been  paid  in  in  cash  or  by  the  purchase  of 
property,  and  stating  also  the  total  amount  of  capital  stock  paid 
in,  which  certificate  should  be  signed  and  sworn,  or  affirmed  to 
by  the  president  and  secretary,  or  treasurer,  and  further,  pro- 
viding that  the  same  said  certificate,  so  signed  and  sworn,  or 
affirmed  to,  should  be  filed  in  the  office  of  the  Secretary  of  State 
of  the  said  State  of  Delaware. 

"And  then  and  there  and  on  the  said  15th  day  of  May,  in 
the  year  aforesaid,  one  Thomas  Adam,  Jr.,  was  a  notary  public 
duly  appointed,  sworn  and  qualified  in  and  for  the  County  of 
New  York,  aforesaid,  and  thereby  duly  authorized  and  empow- 
ered to  administer  oaths  and  take  affidavits ; 

"And  then  and  there,  and  on  the  said  15th  day  of  May,  in 
the  year  ^aforesaid,  at  the  borough  and  county  aforesaid,  the 
said  Robert  L.  Martin,  as  president,  as  aforesaid,  of  the  said 
corporation,  as  aforesaid,  and  Harry  Velthusen,  as  secretary  of 
the  said  corporation  aforesaid,  appeared  before  the  said  Thomas 
Adam,  Jr.,  notary  public  as  aforesaid,  and  did  then  and  there, 
each  in  his  own  proper  handwriting  duly  subscribed,  the  said 
Robert  L.  Martin,  as  president,  and  the  said  Harry  Velthusen, 
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as  secretary,  the  certain  certificate,  so  as  aforesaid  required  and 
provided  for  by  law,  and  by  the  said  general  corporation  law 
of  the  said  State  of  Delaware,  which  said  certificate  was  than 
and  there  as  follows,  to  wit: 

"  We,  Robert  L.  Martin,  President,  and  Harry  Velthusen, 
Secretary  of  the  Delaware  Surety  Company,  a  corporation 
created  by  and  under  the  laws  of  the  State  of  Delaware,  do 
hereby 

"  Certify  that  the  entire  capital  stock  of  the  Delaware  Surety 
Company,  said  corporation,  of  one  million  dollars  has  been  paid 
in  in  cash* 

"  New  Tobk,  Mwy  lUh,  1901. 

"  DELAWARE  SURETY  COMPANY, 

"by  RoBEBT  L.  Mabtin, 

"  President. 
"Habey  Vblthttseit, 

"  Secretary. 

"  Delaware  Surety  Company 
"  Incorporated,  1901. 

"  [Ten  cent  revenue  stamp  canceUed.] 
"And  did  then  and  there  produce,  present  and  exhibit  the 
same  said  written  instrument  and  certificate  as  aforesaid  to  the 
said  Tholnas  Adam,  Jr:,  notary  public  as  aforesaid,  and  he, 
the  said  Robert  L.  Martin,  and  he,  the  said  Harry  Velthusen, 
did  then  and  there,  at  the  borough  and  county  aforesaid,  on 
the  said  15th  day  of  May,  in  the  year  aforesaid,  produce,  pre- 
sent and  exhibit  to  the  said  Thomas  Adam,  Jr.,  notary  public 
as  aforesaid,  a  certain  affidavit  in  writing,  duly  signed  and 
subscribed  by  him,  the  said  Robert  L.  Martin,  in  his  own  proper 
handwriting,  touching  the  truth  of  the  said  certificate  afore- 
said, so  subscribed  by  them,  the  said  Robert  L.  Martin  and  the 
said  Harry  Velthusen,  as  aforesaid,  which  said  affidavit  in 
writing  was  then  and  there  as  follows,  to  wit : 


Digitized  by 


GoogI( 


people  v.  mabtin  and  velthttsew.  153 

"  State  of  New  Yobk,  ) 
"  County  of  New  York,    J 

"Robert  L.  Martin  and  Harry  Velthusen  being  severally 
duly  sworn,  depose  and  say,  each  for  himself:  That  they  have 
read  the  foregoing  certificate  and  know  the  contents  thereof, 
and  the  same  is  true  to  their  own  knowledge. 

"ROBERT  L.  MARTIN, 
"HARRY  VELTHUSEK 
"  Sworn  to  before  me  this 
15th  day  of  May,  1901. 

"  Thomas  Adam,  Jb., 

''  Notary  Public  N.  Y.  Co. 

"Thomas  Adam,  Jb., 
"  Notary  Public 
"  New  York  County. 

"And  it  was  then  and  there,  and  on  the  said  15th  day  of 
May,  in  the  year  aforesaid,  required  and  provided  for  by  law, 
and  by  the  said  general  corporation  law  of  the  said  State  of 
Delaware,  that  the  said  certificate,  so  made,  signed  and  sub- 
scribed by  the  said  Robert  L.  Martin  as  president,  as  aforesaid, 
and  the  said  Harry  Velthusen,  as  such  secretary,  as  aforesaid, 
should  be  sworn  or  afltened  to  by  each  of  them  before  the  same 
should  be  filed  in  the  oflBce  of  the  Secretary  of  State  of  the  said 
State  of  Delaware. 

"And  thereupon,  and  at  the  time  and  place  aforeeaid,  and 
on  the  day  aforesaid,  before  Thomas  Adam,  Jr.,  such  notary 
public  as  aforesaid,  at  the  borough  and  county  aforesaid,  the 
said  Robert  L.  Martin  was  duly  sworn  and  did  take  his  cor- 
porate oath  by  and  before  tiie  said  Thomas  Adam,  Jr.,  such 
notary  public  aforesaid,  touching  the  truth  of  the  matters  con- 
tained in  the  said  affidavits  so,  as  aforesaid,  in  writing,  and 
subscribed  by  him,  the  said  Robert  L.  Martin,  the  said  Thomas 
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Adam,  Jr.,  suob  notary  public,  having  full  and  oompetent  au- 
thority and  power  to  administer  such  oath  to  them,  and  each 
of  them,  in  that  behalf ; 

''And  the  said  Robert  L.  Martin,  being  so  sworn,  as  afore- 
said, upon  his  corporal  oath  aforesaid,  did  then  and  there,  and 
by  the  said  affidavit  in  writing,  so  signed  and  subscribed  by 
him  as  aforesaid,  falsely,  corruptly  and  knowingly  swear  and 
depose  that  each  and  every  matter  therein  stated  was  true  to 
his  own  knowledge. 

"And  thereupon,  and  on  the  day  and  in  the  year  aforesaid, 
at  the  borough  and  county  aforesaid,  the  said  Robert  L.  Martin 
did  deliver  the  said  certificate  and  the  said  affidavit^  so  as  afore- 
said signed,  subscribed  and  sworn  to  by  him,  the  said  Robert 
L.  Martin,  to  another,  with  intent  that  it  be  uttered  and  pub- 
lished as  true;  and  the  same  said  certificate  and  affidavit  were 
thereafter  filed  in  the  office  of  the  Secretary  of  State  of  the  said 
State  of  Delaware,  the  said  affidavit  having  been  signed  and 
sworn  to  by  the  said  Harry  Velthusen,  the  said  secretary  of  the 
said  corporation,  who  had  theretofore,  as  aforesaid,  subscribed 
the  said  certificata 

"  Whereas,  in  truth  and  in  fact,  there  was  not  then  and 
there,  and  there  had  not  been  paid  in  in  cash  one  million  dollars, 
as,  in  and  for  payment  of  the  capital  stock  of  the  said  DelawaBe 
Surety  Company,  the  said  corporation,  as  aforesaid,  as  they,  the 
said  Robert  L.  Martin  and  the  said  Harry  Velthusen,  and  each 
of  them,  then  and  there  well  knew ; 

"And  WHEREAS,  in  truth,  and  in  fact,  the  said  Robert  L.  Mar- 
tin did  not  then  and  there  know  that  there  was  or  had  been  paid 
in,  in  cash,  one  million  dollars,  as,  in  and  for  payment  of  the 
capital  stock  of  the  said  Delaware  Surety  Company,  the  said 
corporation  as  aforesaid,  as  they,  the  said  Robert  L.  Martin 
and  Harry  Velthusen,  then  and  there  well  knew. 

"And  the  said  Harry  Velthusen,  then  and  there  and  at  all 
the  times  aforesaid,  at  the  said  borough  and  county  aforesaid, 
and  on  the  day  aforesaid,  was  actually  preeent  aiding,  counsel- 
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ing,  advising  and  procuring  the  said  acts,  oaths  and  wilful  per- 
jury, as  aforesaid,  on  the  part  of  the  said  Eobert  L.  Martin. 

"And  so  the  Grand  Jury  aforesaid  do  say  that  the  said  Rob- 
ert L.  Martin  and  the  said  Harry  Velthsuen,  in  the  manner 
and  form  aforesaid,  and  by  the  means  aforesaid,  did  wilfully, 
feloniously,  corruptly,  knowingly  and  falsely  commit  the  crime 
of  wilful  and  corrupt  perjury ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  the 
People  of  the  State  of  New  York  and  their  dignity. 

"  EUGENE  A.  PHILBIN, 

''  District  Attorney." 

Howard  S.  Gans,  for  the  appellant 

Franklin  Bien,  for  the  respondents. 

Hatch,  J. :  It  appears  by  the  reuuid  upon  ~tfais  Hppeai  iixat 
the  learned  recorder  made  disposition  of  the  question  presented 
by  the  demurrer,  based  upon  the  conclusion  that  the  crime  of 
perjury,  as  defined  in  section  96  of  the  Penal  Code,  had  not 
been  committed. 

The  reasoning  which  led  to  his  conclusion  in  this  respect 
seems  to  have  been  that  the  oath  to  the  certificate,  averred  to 
have  been  taken  in  the  indictment,  was  not  required  by  any 
law  of  the  State  of  New  York,  and  did  not,  therefore,  fall  within 
the  language  or  meaning  of  the  statute,  and  that  not  being  in 
pursuance  of,  or  authorized  by,  the  laws  of  this  State,  the  oath 
thereto  was  not  lawfully  administered ;  and,  consequently,  the 
crime  of  perjury  could  not  be  predicated  thereon. 

Eliminating  those  provisions  of  section  96  of  the  Penal  Code 
which  have  no  applicability  to  the  offense  as  it  is  averred  to 
have  been  committed  in  the  indictment,  the  law  defining  per- 
jury reads:  "A  person  who  swears  .  .  .  that  any 
.  .  .  affidavit  ...  by  him  subscribed  is  true  .  .  . 
on  any  occasion  in  which  an  oath  is  required  by  law     .     .     . 
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or  may  lawfully  be  administered,  and  who  .  .  .  on  such 
.  .  .  oocaflion  willfully  and  knowingly  .  .  .  depoaeB 
.  .  •  falsely  in  any  material  matter,  or  stated  in  his  .  .  . 
affidavit  .  •  .  any  material  matter  to  be  true  which,  he 
knowB  to  be  false,  is  guilty  of  perjury/* 

It  is  averred  in  the  indictment  that  by  the  General  Corpora- 
tion Laws  of  the  State  of  Delaware  it  was  required  by  law 
that  the  president  with  the  secretary,  or  treasurer,  of  every 
corporation  organized  and  existing  under  the  laws  of  such.  State, 
should,  upon  payment  of  the  capital  stock  of  the  oorporaticm, 
make  a  certificate,  stating  whether  the  same  had  been  paid  in 
in  cash,  or  by  purchase  of  property,  and  stating  also  the  amount 
of  the  capital  stock  paid  in,  which  certificate  should  be  signed 
and  sworn,  or  affirmed  to,  by  the  president  and  secretary,  or 
treasurer,  and  after  being  so  signed  and  sworn  to,  should  be 
filed  in  the  office  of  the  Secretary  of  State  of  the  State  of  Dela- 
ware. By  further  averments  it  is  made  to  appear  that  this 
certificate  was  in  conformity  to  the  law  of  such  State,  and  that 
after  having  been  so  taken,  as  averred  in  the  indictment^  it  was 
filed  in  the  office  of  the  Secretary  of  State  of  the  State  of 
Delaware. 

It  is  evident,  therefore,  that  these  averments  of  the  indict- 
ment are  sufficient  to  show  that  the  oath  was  required  by  the 
law  of  Delaware,  and  if  sudi  certificate,  by  the  laws  of  that 
State,  was  authorized  to  be  verified  and  sworn  to  in  the  juris- 
diction of  a  sister  State,  and  could  be  filed  with  the  Secretary  of 
State  when  so  taken,  with  the  same  force  and  effect  as  though 
taken  in  the  State  of  Delaware,  then  it  would  clearly  appear 
that  such  an  oath  might  be  lawfully  administered  within  this 
State.  While  it  is  not  averred  in  terms  in  the  indictment  that 
such  an  oath  is  authorized  by  the  laws  of  the  State  'of  Dela- 
ware to  be  taken  in  a  foreign  jurisdiction,  and,  when  properly 
authenticated,  filed  therein  with  the  same  force  and  effect  as 
though  taken  within  the  jurisdiction  of  that  State,  yet  it  is 
averred  that  an  oath  of  this  character  was  required,  that  it  was 
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taken  and  subsequently  filed  with  the  officer  as  authorized  by 
law.  The  fair  inference  which  arises  from  the  averments  of 
the  indictment  in  this  respect  is  that  as  the  certificate  was 
received  and  filed  in  the  State  of  Delaware,  it  was,  therefore, 
effectual  to  accomplish  the  purpose  for  which  it  was  taken  and 
filed,  as  it  will  not  be  presumed  that  it  would  be  received  and 
filed  in  such  office  unless  it  was  legally  sufficient  to  accomplish 
the  purpose  which  the  filing  required. 

By  subdivision  1  of  section  85  of  the  Executive  Law  (Laws 
of  1892,  diapi  683,  as  amd.  by  Laws  of  1894,  chap.  88)  it  is 
provided  that  a  notary  public  has  authority  to  exercise  such 
powers  and  duties  as  by  the  law  of  nations  and  according  to 
commercial  usage,  or  by  the  laws  of  any  other  government. 
State  or  country,  may  be  performed  by  notaries.  And  by  sub- 
division 2  such  notary  is  authorized  to  administer  oaths  and 
affirmations  and  take  affidavits. 

It  is,  therefore,  evident  that  the  notary  was  authorized  to 
take  the  affidavit  attached  to  the  certificate  in  question,  as  it 
presented  an  application  to  him  to  act  in  his  official  capacity, 
and  the  oath  required  to  be  taken  was  such  as  he  might  lawfully 
administer.  It  was  the  contenfion  below,  and  is  urged  by  the 
respondents  on  this  appeal,  that  section  96  of  the  Penal  Code 
must  be  construed  as  authorizing  only  the  taking  of  an  affidavit 
where  such  affidavit  was  required  by  the  laws  of  this  State,  and 
if  not  so  required,  perjury  could  not  be  predicated  thereon, 
even  though  it  be  conceded  to  be  false.  Such  is  not  the  lan- 
guage, however,  of  section  96,  which  we  have  heretofore  quoted. 
Therein  the  provision  is  that  the  affidavit  so  subscribed  and 
taken  is  true  on  any  occasion  in  which  an  oath  is  required  by 
law.  If  the  provision  of  the  statute  stopped  here,  it  might 
well  be  argued  that  it  is  limited  in  its  operation  to  such  affi- 
davits and  oaths  as  are  required  to  be  taken  by  the  laws  of  this 
State,  and  could  not  be  extended  so  as  to  cover  an  oath  required 
to  be  taken  for  use  in  a  foreign  jurisdiction,  but  the  definition 
does  not  stop  here.     Its  further  language  is  "  or  may  lawfully 
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b©  administered."  This  language  is  in  the  disjunctive  and 
indicates  clearly  that  two  conditions  are  contemplated.  One 
where  the  oath  is  required  by  the  laws  of  this  State;,  and  the 
other  where  it  may  lawfully  be  administered.  To  limit  this 
language  as  applying  only  to  an  oath  required  by  the  law  of  this 
State  is  to  render  nugatory  and  of  no  effect  the  provision  in 
relation  to  thoee  oaths  which  may  be  lawfully  administered. 
It  is  evident  that  if  the  law  of  the  State  of  Delaware  authorized 
the  taking  of  the  affidavit  averred  in  the  indictment  within  this 
jurisdiction,  and  when  so  taken  force  and  effect  was  given  to  it 
in  such  State,  then  it  would  seem  to  follow  that  the  oath  at- 
tached to  such  affidavit  might  be  lawfully  administered  within 
the  jurisdiction  of  this  State,  as  the  exercds^  of  such  authority 
by  the  notary  is  authorized  by  the  statute  to  which  we  have 
called  attention.  Therein  he  is  authorized  to  administer  oaths 
and  affirmations  and  take  affidavits.  The  act  upon  the  paort  of 
the  notary,  therefore,  was  a  lawful  act  and  would  seem  to  come 
fairly  within  the -terms  of  the  statute  and  be  an  affidavit  to 
which  he  might  lawfully  administer  the  oath.  This  brings  the 
affidavit  not  only  within  the  spirit  of  the  enactment,  but  also 
within  its  literal  language.  Such  language  is  to  be  construed 
as  meaning  something,  and  force  and  effect  is  required  to  be 
given  to  it  If  it  be  held  to  mean  only  where  the  oath  is  re- 
quired to  be  administered  by  the  laws  of  the  State,  then  such 
language  was  unnecessary  and  meaningless,  as  it  was  not  needed 
to  define  such  authority.  The  language  theretofore  used  did 
that  clearly,  and  if  that  was  all  the  whole  clause  meant^  then 
the  addition  is  surplusage  and  adds  nothing  to  the  particular 
requirement  Its  language,  however,  is  broad  enough  in  its 
terms  to  embrace  the  case  presented  by  the  affidavit  averred  in 
the  indictment,  and  if  it  can  be  so  construed,  it  is  evident  that 
it  ought  to  be.  So  to  construe  it  does  no  violence  to  the  provi- 
sion, but,  on  the  contrary,  gives  force  and  effect  to  all  of  the 
language  used  therein. 
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The  ordinary  rule  of  construction  requires  this  interpreta- 
tion. Indeed,  if  it  be  strictly  construed,  such  construction  war- 
rants the  interpretation  we  have  placed  upon  it  (Black  Interp. 
Laws,  282,  and  cases  cited.) 

By  section  11  of  the  Penal  Code  the  court  is  required  to 
construe  the  provisions  thereof  according  to  the  fair  import 
of  their  terms  to  promote  justice  and  effect  the  objects  of  the 
law.  ^ 

The  present  case  seems  to  present  every  element  authorizing 
a  liberal  interpretation.  The  language  of  the  Code  seems  to 
authorize  it,  and  in  order  to  effectuate  the  objects  of  the  law 
and  promote  justice,  it  seems  to  be  required.  If  force  and 
effect  is  to  be  given  within  the  State  of  Delaware  to  the  affi- 
davit which  the  indictment  presents,  and  we  think  such  is  the 
fair  construction,  then  it  follows  that  such  corporation  as  is 
averred  to  exist  in  the  indictment  might  become  entitled  to 
carry  on  business  within  this  State  when  it  has  conformed  to 
our  laws.  It  may,  therefore,  come  into  this  State  with  a  cer- 
tificate, the  product  of  a  false  oath  taken  herein,  that  it  has  a 
capital  stock  of  $1,000,000  paid  into  its  treasury  in  cash,  when 
in  fact  it  has  no  such  sum,  and  thereupon  be  held  out  by  our 
laws  to  be  responsible.  It  does  not  need  argument  to  demon- 
strate that  such  a  result  would  permit  of  the  perpetration  of  the 
grossest  frauds  upon  the  citizens  of  this  State.  It  would  also 
follow  that  there  could  be  no  prosecution  for  the  offense  com- 
mitted in  the  foreign  jurisdiction,  unless  the  persons  taking  the 
oath  went  into  such  State  and  in  person  filed  the  affidavit,  or 
unless  they  voluntarily  went  within  the  jurisdiction  after  it 
was  filed.  If  they  remained  within  this  State  and  procured  the 
affidavit  to  be  filed  by  sending  it  to  the  secretary  or  otherwise, 
and  did  not  at  the  time  of  filing  go  within  the  jurisdiction  of 
the  State,  they  could  not  be  extradited  from  this  State  for  such 
offense,  although  the  affidavit  was  wholly  false.  (People  ex 
rel.  Corkran  v.  Hyatt,  172  N.  Y.  176.)  If,  under  such  ci^- 
cumstanoes,  they  could  not  be  punished  for  the  crime  of  per- 
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jury  oommitted  within  thi»  State,  or  at  all,  unless  they  volun- 
tarily surrendered  themselves  to  the  foreign  jurisdiction,  they 
would  receive  immunity  from  punishment^  althou^  their  aot 
was  an  offense  against  the  laws  of  the  foreign  jurisdiction  and 
worked  mischievous  results  upon  the  citizens  of  this  State.  The 
courts  ought  not  to  be  astute  under  such  circumstances  in  unduly 
limiting  the  effect  of  penal  provisions,  and  when  a  case  is 
found  which  comes  within  thei  letter  of  the  statute  under  a 
reasonable  interpretation  and  entirely  within  its  spirit  it  should 
be  upheld.  Nor  are  we  lacking  in  authority  in  support  of  the 
inteitpretation  of  which  we  think  this  statute  susceptible.  At 
common  law  perjury  was  defined  to  be  the  taking  of  "  a  wilful 
false  oath  by  rfne  who,  being  lawfully  required  to  depose  the 
truth  in  any  proceeding  in  a  course  of  justice,  swears  absolutely 
in  a  matter  of  some  consequence  to  the  point  in  question, 
whether  he  believed  or  not"  (2  Archb.  Cr.  &  PL  [Pomeroy's 
Notes]  1714.) 

The  statute  of  the  State  of  Massachusetts  codifies  and  adopts 
this  definition.     (PuK  Stat  Mass.  [1882],  p.  1158.) 

In  Commonwealth  v.  Smith  (11  Allen,  243)  a  case  was  pre- 
sented where  the  defendant  was  charged  with  the  crime  of 
subornation  of  perjury  in  procuring  one  Northrup  to  commit 
the  crime  of  perjury  in  giving  false  answers  to  certain  ques- 
tions propounded  to  him  upon  a  commission,  issued  out  of  the 
Superior  Court  of  the  city  of  New  York  in  an  action  pending 
therein,  which  was  at  issue,  to  take  testimony  ih  the  State  of 
Massachusetts.  For  subornation  of  perjury  committed  in  the 
execution  of  the  commission  the  defendant  was  indicted,  trie^i 
and  convicted.  Upon  an  appeal  from  the  judgment  of  convic- 
tion it  was  urged  in  his  behalf,  among  other  things,  that  the 
commissioner  was  not  authorized  by  the  law  of  Massachusetts 
to  take  such  depositions.  The  general  statute  of  Massachusetts 
provided  that  such  a  commission  might  be  taken  before  a  jus- 
tice of  the  peace  in  the  State,  and  it  was  held  that  as  the  depo- 
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sition  was  executed  before  a  person  authorized  to  administer 
oaths  by  the  law  of  the  State  of  Massaohusette  the  crime  of 
perjury  could  be  committed,  even  though  there  was  no  law 
specially  authorizing  such  an  oath  to  be  administered  when  the 
testimony  so  given  was  to  be  used  in  a  foreign  jurisdiction. 
The  oath  taken  in  the  execution  of  the  commission  was  held 
to  be  taken  in  the  course  of  justice,  and  as  a  justice  of  the  peace 
was  authorized  to  administer  the  oath,  the  crime  of  perjury 
could  be  predicated  thereon.  The  two  cases  in  principle  are 
precisely  similar.  In  the  indictment  now  before  us  we  have  a 
case  where  the  officer  taking  the  affidavit  was  authorized  by 
express  law  to  take  an  affidavit.  When  so  taken  it  might  be 
and  was  used  in  evidencing  an  act  required  by  law  to  be  evi- 
denced in  a  foreign  jurisdiction.  If  perjury  could  be  predi- 
cated of  the  false  oath  given  upon  the  execution  of  the  deposi- 
tion, so  in  like  manner  perjury  can  be  predicated  of  the  taking 
of  the  false  affidavit,  as  both  rest  upon  the  same  principle  and 
both  were  taken  to  evidence  a  fact  in  a  foreign  jurisdiction, 
required  by  the  law  of  such  foreign  State.  The  same  principle 
was  decided  adversely  to  the  contention  of  the  respondent  in 
Stewart  v.  State  of  Ohio  (22  Ohio  St  477).  Those  cases  are 
decisive  in  principle  of  the  interpretation  which  we  have  placed 
upon  this  statute. 

The  objection  that  the  indictment  is  bad  in  charging  in  a 
single  count  two  separate  and  distinct  crimes  is  unavailing. 
The  indictment  avers  the  offense  against  both  persons,  and  then 
avers  that  one  of  them  was  actually  present,  aiding,  counselling, 
advising  and  procuring  the  said  acts,  oaths  and  willful  purposes 
of  the  other;  this  does  not  constitute  two  offenses,  but  one  in 
which  both  are  principals.     (Penal  Code,  sec  29.) 

The  only  doubt  which  presents  itself  to  our  minds  in  the 

construction  of  the  indictment  lies  in  its  failure  to  aver  in  terms 

that  the  law  of  the  foreign  State  authorized  the  execution  of  the 

certificate  and  the  affidavits,  as  is  averred  in  the  indictment^  in 
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a  foreign  juriadiotion.  This  difficulty  we  have  already  adverted 
iOf  reaching  the  conclusion  that  as  it  was  filed  and  apparently 
acted  upon  by  the  officer  charged  with  receiving  and  filing  it  in 
the  State  of  Delaware,  it  would  authorize  proof  that  it  was  so 
authorized  by  the  laws  of  that  State. 

In  sustaining  a  demurrer  to  an  indictment  the  judgment 
becomes  a  bar  to  another  prosecution  unless,  by  direction  of  the 
court,  the  case  be  resubmitted  to  the  same  or  another  grand 
jury.     (Code  Grim.  Proc.  sea  327.) 

The  decision  of  the  learned  recorder  proceeded  upon  ihe 
ground  that  the  defect  could  not  be  cured,  and,  therefore,  pre- 
sumably failed  to  give  a  direction  for  its  resubmission.  We 
find  no  authority  which  precludes  the  public  prosecutor  from 
resubmitting  the  case  to  the  same  or  another  grand  juiy,  except 
where  the  demurrer  has  been  allowed,  otherwise  there  is  no 
objection  of  which  we  are  aware  which  interposes  to  prevent 
the  resubmission  of  the  case  to  a  grand  juiy  at  any  time  before 
the  Statute  of  Limitations  has  run  against  the  offense. 

If  it  be  deemed  desirable  by  the  public  prosecutor  to  elim- 
inate this  question  from  the  indictment,  if  it  be  susceptible  of 
elimination,  he  may  do  in  and  about  the  matter  as  he  is  advised. 

We  conclude  that  this  indictment  is  a  good  indictment  and 
states  the  offense  of  perjury  committed  against  our  laws. 

It  follows,  therefore,  that  the  order  allowing  the  demurrer 
and  the  judgment  based  thereon  should  be  reversed  and  the 
defendants  directed  to  plead  over  to  the  indictment. 

Van  Brunt,  P.  J.,  Patteeson,  Ingraham  and  Lauohlin, 
JJ.,  concurred. 

Order  and  judgment  reversed  and  defendants  directed  to 
plead  over  to  the  indictment. 
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General  Sessions—Coanty  of  New  York. 

December,  1902. 

THE  PEOPLE  V.  CAEMINE  DI  MEDICIS. 

(39  Misc.  438.) 

ALL0WA19CE  TO  COUNSEL — Ck)DE  CbIM.  PBOC.,  SeC.   308. 

Where  defendant  was  duly  arraigned,  and  "with  due  appearance 
of  counael "  his  plea  of  not  guilty  was  duly  entered,  and  subsequently 
and  at  another  term  of  court  before  another  judge  at  a  time  when 
defendant  neither  appeared  for  arraignment  nor  for  trial,  counsel 
was  assigned,  it  is  not  such  an  assignment  as  would  confer  upon 
the  court  the  power  to  allow  compensation  under  Code  Criminal 
Procedure,   section  308. 

Application  for  an  allowance  to  ooimsel  for  services  in  de- 
fending the  accused  on  the  trial  of  an  indictment  chargmg 
murder  in  its  first  degree. 

Ambrose  H.  Purdy,  for  motion. 

No  other  appearance. 

FosTBB,  J.:  This  is  an  application  for  an  allowance  to 
counsel  for  services  in  defending  the  accused  on  the  trial  of  an 
indictment  charging  murder  in  its  first  degree. 

The  statute  permitting  such  allowance  is  a  recent  innovation. 
Prior  to  its  enactment  there  was  no  power  in  the  court  to  allow 
compensation  to  counsel,  assigned  by  the  court,  for  the  defense 
of  those  accused  of  crimes  (People  ex  rel.  Brown  v.  Board  of 
Supervisors,  4  N.  Y.  Orim.  102;  People  ex  rel.  Ransom  v. 
Supervisors,  78  N.  Y.  622),  and  yet  to  the  credit  of  the  bar  be 
it  said  that  there  is  no  record  or  even  suggestion  of  the  failure 
of  counsel  so  assigned  to  render  zealous  and  satisfactory  ser- 
vices, even  though  without  reward  or  hope  of  reward. 
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Chapter  427  of  the  Laws  of  1897  (Code  Crim.  Proc.  sea 
308)  provides  that  ^^  If  the  defendant  appear  for  arraignment 
without  counsel,  he  must  be  asked  if  he  desire  the  aid  of  counsel, 
and  if  he  does  the  court  must  assign  counsel.  When  services 
are  rendered  by  counsel  in  pursuance  of  such  assignment  in  a 
case  where  the  offense  charged  in  the  indictment  is  punishable 
by  death  .  .  .  the  court  in  which  the  defendant  is  tried 
or  the  indictment  is  otherwise  disposed  of  .  .  .  may  allow 
such  counsel  his  personal  and  incidental  expenses  .  .  . 
and  also  reasonable  compensation  for  his  services  in  such  court 
not  exceeding  the  sum  of  five  hundred  dollars."  It  will  be 
observed  that  the  statute  refers  specifically  to  the  time  of  ar- 
raignment and  gives  the  court  the  power  to  make  an  allowance 
for  services  in  pursuance  of  such  assignment  only  when  the 
defendant  then  and  there  appears  "  without  counsel." 

The  following  section  (309)  of  the  Code  of  Criminal  Pro- 
cedure defines  the  "Arraignment"  referred  to  as  follows: 
"  The  arraignment  .  .  .  consists  in  stating  the  charge  in 
the  indictment  to  the  defendant,  and  in  asking  him  whether  he 
pleads  guilty  or  not  guilty  thereto."  In  other  words,  the  ar- 
raignment is  what  is  conmionly  referred  to  as  the  "  pleading." 

In  People  v.  Fuller  (35  Misc.  Rep.  189),  referring  to  thr 
statute  in  queetion,  doubt  was  expressed  as  to  the  power  of  the 
court  to  allow  compensation  to  counsel  assigned  after  arraign- 
ment or  unless  assigned  upon  arraignment  The  reasonable 
propriety  of  this  rule  is  evident  If  counsel  is  not  satisfied 
with  the  prospects  of  compensation  he  need  not  appear.  If  he 
does  appear  it  is  right  and  proper  that  he  should  look  to  his 
client,  the  defendant,  and  not  to  the  State  for  compensation. 

An  examination  of  the  record  herein  discloses  that  on  June 
27,  1902,  the  defendant  was  duly  arraigned  and,  with  due  ap- 
pearance of  counsel,  his  plea  of  not  guilty  was  duly  entered. 
No  assignment  was  then  made,  because  the  defendant  did  not 
appear  "without  counsel,"  and  thus  the  court  was  without 
jurisdiction  or  power  to  assign  counsel.     Probably  the  rule  laid 
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down  in  People  v.  Fuller  (supra)  explains  'wty  the  appearance 
was  interposed  and  the  chance  taken  of  applying  for  an  assign- 
ment to  another  judge. 

At  another  term  of  the  oonrt  and  before  another  judge  and 
at  a  time  when  the  defendant  neither  appeared  for  arraignment 
nor  for  trial  it  appears  that  counsel  was  assigned.  It  does  not 
appear  that  when  application  was  so  made  for  the  assignment 
herein^  the  attention  of  the  court  was  drawn  to  the  facts  that 
the  defendant  had  been  duly  arraigned  at  a  prior  term  of  the 
court;  or  that  counsel  had  duly  appeared  on  such  arraignment 
or  that  the  defendant's  plea  had  been  thereupon  duly  had  and 
entered.  The  assignment,  therefore,  if  not  applied  for  with 
an  expressio  falsi  was  secured  by  a  suppressio  veri. 

While  the  statute  in  question,  being  remedial,  should  be  rea- 
sonably and  liberally  construed,  it  cannot  and  should  not  be 
stretched  beyond  the  plain  intendment  of  its  language.  Thus 
it  has  been  held  that  unless  the  indictment  is  finally  disposed  of 
there  is  no  power  in  the  court  to  order  compensation  to  counsel. 

People  ex  rel.  Cantwell  v.  Color  (61  App.  Div.  598),  which 
also  distinctly  holds  that  the  court  has  no  power  by  a  supposedly 
equitable  construction  to  broaden  the  scope  of  the  statute,  and 
the  "  personal  and  incidental  expenses  "  mentioned  have  been 
so  limited  as  not  to  include  moneys  paid  for  expert  testimony. 
(Cantwell  v.  Coler,  104  K  Y.  St.  Rep.  755.)  It  follows, 
therefore!,  that  the  assignment  under  which  counsel  claims  com- 
pensation herein  is  not  such  an  assignment  as  the  statute  re- 
quires to  confer  upon  the  court  the  power  to  allow  compensa- 
tion, and  that  for  the  facts  and  reasons  stated  the  motion  herein 
must  be  denied. 

Motion  denied. 
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Supreme  Court— Special  Term— New  York. 

December,  1902. 

THE  PEOPLE  EX  EEL.  LEWISOHN  v.  WILLIAM  E. 

WYATT. 

THE  PEOPLE  EX  EEL.  LEWISOHN  v.  WILLIAM  J. 

O'BRIEN  AS  SHERIFF. 

(39   Misc.   456.) 

1.  Gambling — Information — Code  Crim.  Pboc.,  Sec.  148. 

On  information  by  the  district  attorney  of  New  York  county,  upon 
information  and  belief,  that  in  the  city  and  county  of  New  York  on 
January  1,  1901,  and  thereafter  continuously  until  December  1,  1901, 
one  G  did  at  said  city,  in  premises  described,  use  certain  rooms  and 
allow  them  to  be  used  for  the  purpose  of  gambling  is  sufficient  to  in- 
vest the  magistrate  with  jurisdiction  to  proceed  with  an  investigation 
into  the  truth  of  the  allegations,  issue  subpoena  for  witnesses  and 
require  them  to  answer,  and  to  exclude  the  public  from  the  inquiry. 

2.  Same — ^Trial — ^Witness — ^Penal    Code,    Sbcb.    143,    342 — New   York 

Constitution,   Art.    1,    Sec.    6. 

A  witness  who  refuses  to  answer  a  question  whether  he  had  ever 
been  in  the  premises  said  to  have  been  occupied  as  a  gambling  house 
is  guilty  of  a  misdemeanor  under  Penal  Code,  section  143,  as  the  in- 
demnity afforded  him  by  section  342  of  the  Penal  Code  meets  and 
overcomes  the  protection  of  the  Constitution  (art.  1,  sec  6)  that  no 
person  shall  be  a  witness  against  himself. 

3.  Same — U.  S.  Constitution — Fifth  Amendment. 

The   Fifth  Amendment  to   the  Federal   Constitution  has  not  been^ 
extended  by  the  Fourteenth  Amendment  to  cover  the  case  of  a  wit- 
ness called  to  answer  before  a  State  magistrate  pursuing  an  inquiry 
under  a  State  law. 

Proceedings  by  writs  of  certiorari  and  habeas  corpus  to  re- 
view the  action  of  respondent  Wyatt,  a  justice  of  the  Special 
Sessions,  in  issuing  a  warrant  for  the  arrest  of  relator  upon 
information  charging  him  with  a  misdemeanor. 

Hoadly,  Lauterbach  &  Johnson  (Alfred  Lauterbach,  of  coun- 
sel), for  relator. 

William  Travers  Jerome,  district  attorney,  for  respondents. 
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Scott,  J.:  The  relator,  by  writs  of  certiorari  and  habeas 
corpus,  seeks  to  review  the  action  of  the  respondent  Wyatt,  a 
justice  of  the  Special  Sessions,  in  issuing  a  warrant  for  his 
arrest  upon  an  information  charging  him  with  a  misdemeanor, 
in  that  he  unlawfully  refused  to  answer  a  question  put  to  him 
upon  a  criminal  proceeding  pending  before  said  justice.  The 
questions  raised  upon  the  return  to  the  writs  have  been  elabo- 
rately argued.  It  was  stated  upon  the  argument,  both  in  behalf 
of  the  district  attorney  and  by  counsel  for  the  relator,  that  it 
was  deemed  that  the  questions  thus  argued  were  of  such  import- 
ance that  it  was  desirable  that  the  opinion  of  the  appellate 
courts  should  be  obtained  thereon  as  speedily  as  possible.  I 
shall  not,  therefore,  attempt  to  discuss  any  of  the  numerous 
questions  at  any  considerable  length,  but  shall  content  myself 
witli  stating  as  briefly  as  possible  the  conclusions  at  which  I 
have  arrived.  The  proceeding  in  the  course  of  which  the  re- 
lator refused  to  answer  was  an  investigation  conducted  by  the 
respondent  Wyatt  sitting  as  a  magistrate  upon  a  sworn  informa- 
tion presented  to  him  by  the  district  attorney  of  this  county. 
In  that  information  the  district  attorney  alleged,  upon  informa- 
tion and  belief,  that  in  the  city  of  New  York,  in  the  county  of 
New  York,  on  the  Ist  day  of  January,  1901,  and  thereafter 
continuously  until  the  1st  day  of  December,  1902,  one  Richard 
A.  Canfield  did,  at  the  city  of  New  York,  in  the  premises 
known  as  No.  5  East  Forty-fourth  street,  in  the  borough  of 
Manhattan,  use  certain  rooms  and  allow  them  to  be  used  for 
the  purposes  of  gambling.  The  relator  insists  at  the  outset 
tiiat  this  information  is  not  sufficient  to  invest  the  magistrate 
with  jurisdiction  to  proceed  with  an  investigation  into  the 
truth  of  the  allegations,  resting  this  contention  upon  People 
ex  reL  Laird  v.  Hannah  (92  Hun,  476;  37  N.  Y.  Supp.  703). 
The  information  which  was  condemned  in  that  case  was  quite 
different  from  that  in  the  case  at  bar.  Section  145,  Code  of 
Criminal  Procedure,  defines  an  information  as  an  "  allegation 
made  to  a  magistrate  that  a  person  has  been  guilty  of  a  desig- 
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nated  erima"  The  defect  found  in  the  information  in.  the 
case  cited  hy  the  relator  was  that  it  did  not  charge  any  person 
or  designate  any  crimen  or  state,  even  approximately^  the  time 
and  place  when  any  crime  was  committed.  The  present  in- 
formation names  the  person  accused^  designates  the  crime  of 
which  he  is  accused  and  the  place  where  such  crime  is  said  to 
have  been  committed,  and  the  dates  between  which  the  accused 
is  said  to  have  eontinuously  committed  the  criminal  act  The 
information  upon  which  the  respondent  Wyatt  acted  was  suffi- 
cient to  confer  jurisdiction  upon  him  to  examine  witnesses 
under  section  148,  Code  of  Criminal  Procedure.  (Blodgett  v. 
Race,  18  Hun,  132;  People  v.  Hicks,  15  Barb.  164.)  It  is 
further  objected  that  the  magistrate  was  without  authority  to 
exclude  the  public  from  his  inquiry  into  the  truth  of  the  allega- 
tions contained  in  the  information.  This  precise  question  was 
raised  and  decided  adversely  to  the  relator's  present  contention 
in  People  ex  rel.  Kenny  v.  Cornell  (6  Misc.  Rep.  568).  I  see 
no  reason  to  question  either  the  authority  or  the  reasoning  of 
this  decision.  The  relator  argues  with  much  ingenuity  that  a 
refusal  to  testify  before  a  committing  magistrate  is  not  punish- 
able by  indictment,  under  section  148,  Penal  Code.  That  sec- 
tion provides  that  a  person  who  commits  a  contempt  of  court 
of  any  one  of  several  kinds  is  guilty  of  a  misdemeanor.  Among 
the  acts  specified  by  this  section  as  contempts  is  "  contumacious 
and  unlawful  refusal  to  be  sworn  as  a  witness,  or  after  being 
sworn,  to  answer  any  legal  and  proper  interrogatory. ''  (Subd. 
6.)  Section  148  of  the  Code  of  Criminal  Procedures  requires 
a  magistrate,  before  whom  an  information  is  laid,  to  examine 
the  witnesses  produced  by  the  prosecutor,  and  section  608  of 
the  same  Code  authorizes  him  to  issue  subpcBnas  for  such  wit- 
nesses. If  then  the  information  laid  before  the  respondent 
Wyatt  was  sufficient  to  invest  him  with  jurisdiction  to  inquire 
whether  the  crime  alleged  had  really  been  committed,  he  had 
jurisdiction  to  issue  a  subpoena  for  the  relator,  and  to  require 
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him  to  be  sworn  as  a  witness,  and  to  answer  sudi  proper  queer- 
tions  as  were  put  to  him,  and  for  a  refusal  so  to  answer  the 
relator  was  guilty  of  a  misdemeanor.  It  does  not  matter 
whether  or  not,  under  section  609  of  the  Code  of  Criminal  Pro- 
cedure he  might  also  be  prcxseeded  against  under  section  856  of 
the  Code  of  Civil  Procedure,  for  it  is  expressly  declared  by 
section  680  of  the  Penal  "Code  that  a  criminal  act  is  none  the 
less  punishable  as  a  crime  because  it  is  also  declared  to  be  pun- 
ishable as  a  contempt  of  court.  It  remains  to  be  considered 
whiether  the  relator  was  justified  in  declining  to  answer  the 
question  that  was  put  to  him.  As  has  been  said,  the  informa- 
tion in  effect  charges  one  Canfield  with  keeping  a  gambling 
house  at  No.  5  East  Forty-fourth  street  The  relator  having 
testified  that  he  knew  Canfield  was  asked,  and  refused  to  an- 
swer, die  question  whether  he  had  ever  been  in  the  premises  said 
to  have  been  occupied  as  a  gambling  house.  His  refusal  to 
answer  was  distinctly  placed  upon  the  ground  that  to  answer 
the  question  might  tend  to  criminate  him.  The  provisions  of 
the  Penal  Code  respecting  gambling  are  very  stringent,  and 
make  it  a  crime  under  certain  circumstances  for  any  person 
to  participate  in  a  gambling  game.  It  was  assumed  on  the 
argument,  and  may  be  accepted  as  true  for  the  purposes  of  this 
decision,  that  while  to  answer  the  question  would  not  of  itself 
require  the  relator  to  confess  to  a  crime,  yet  that  his  answer 
migjht  afford  the  prosecutor  some  facilities  for  fastening  the 
crime  of  gambling  upon  him,  supplying,  perhaps,  the  necessary 
link  in  the  chain  of  evidence  required  to  convict  him.  The 
provision  of  law  under  which  the  relator  undertakes  to  defend 
his  refusal  to  testify  is  found  in  section  6  of  article  I  of  the 
Constitution  of  this  State,  which  provides  that  no  person  "  shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self There  are  certain  crimes,  of  which  gambling  is  one, 
which  are  usually  committed  under  such  safeguards  of  secrecy 
and  precaution  that  it  is  difiicult  for  a  prosecuting  officer  to 
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obtain  evidemoe  concerning  them  unless  he  can  compel  those 
who  have  participated  in  the  offense  to  testify  thereto.  To 
meet  this  difficulty  section  342  of  the  Penal  Code  provides  that 
'^  No  person  shall  be  excused  from  giving  testimony  upon  any 
investigation  or  proceeding  for  a  violation  of  this  chapter  [re- 
lating to  gambling],  upon  the  groimd  that  such  testimony  would 
tend  to  convict  him  of  a  crime;  but  such  testimony  cannot  be 
received  against  him  upon  any  criminal  investigation  or  pro- 
ceeding." It  is  urged  that  the  immunity  offered  by  the  statute 
is  only  partial ;  that  though  the  witnees'  own  testimony  cannot 
afterward  be  used  against  him,  he  may,  nevertheless,  be  com- 
pelled to  disclose  matter  whidi  will  lead  to  his  prosecution,  or 
to  reveal  the  existence  of  evidence,  other  than  his  own  testi- 
mony, which  may  secure  his  conviction.  This  objection  was 
raised  and  directly  passed  upon  by  the  Court  of  Appeals  of  this 
State  in  People  ex  rel.  Hackley  v.  Kelly  (24  N.  Y.  74),  and 
was  overruled.  In  that  case  the  same  constitutional  provision 
was  invoked  by  the  relator,  and  he  was  met  by  a  similar  statute 
of  indemnity.  In  an  opinion  by  Judge  Denio,  concurred  in 
by  all  the  members  of  the  oourt^  it  was  said :  "  It  is  no  doubt 
true  that  a  precise  account  of  the  drcumstancee  of  a  given  crime 
would  afford  a  prosecutor  some  facilities  for  fastening  the  guilt 
upon  the  actual  offender,  though  he  were  not  permitted  to  prove 
such  account  upon  the  trial.  The  possession  of  the  circum- 
stances might  point  out  to  him  sources  of  evidence  which  he 
would  otherwise  be  ignorant  of,  and  in  this  way  the  witness 
might  be  prejudiced.  But  neither  the  law  nor  the  Constitution 
is  so  sedulous  to  screen  the  guilty  as  the  argument  supposes. 
If  a  man  cannot  give  evidence  upon  the  trial  of  another  person 
without  disclosing  circumstances  which  will  make  his  own  guilt 
ap^rent  or  at  least  capable  of  proof,  though  his  account  of  the 
transactions  should  never  be  used  as  evidence,  it  is  the  misfor- 
tune of  his  condition  and  not  any  want  of  humanity  in  the  law." 
This  case  was  cited  and  accepted  as  a  true  exposition  of  the  law 
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as  late  as  1887,  in  People  v.  Sharp  (107  K  Y.  427).  It 
flftands,  therefore,  as  the  law  of  this  State,  as  declared  by  its 
highest  appellate  tribunal,  that  such  indemnity  as  is  extended 
to  a  uritneee  by  section  842  of  the  Penal  Code  meets  and  over- 
comes the  privilege  or  protection  afforded  him  by  the  Constitu- 
tion. I  am  not  unmindful  of  the  fact  that  in  a  later  case  (Peo- 
ple ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219)  there  are  expres- 
sions in  the  opinion  which  seem  to  indicate  that  the  court  was 
disposed  to  accept  the  broader  rule  now  established  in  the 
Federal  courts,  but  there  was  no  question  in  that  case  of  any 
statute  of  indemnity,  and,  therefore,  the  question  raised  in  this 
proceeding  was  not  presented.  I,  therefore,  find  myself  con- 
strained to  follow  the  rule,  still  unreversed  and  unmodified, 
which  was  declared  by  the  Court  of  Appeals  in  the  Hackley 
case  (supra).  It  was  conceded  upon  the  argument  and  cannot 
be  doubted  that  the  rule  in  the  Federal  courts  is  much  more 
liberal  to  a  witness.  The  phraseology  of  the  Federal  Constitu- 
tion is  the  same  as  that  of  the  Constitution  of  this  Stata  Ee- 
specting  that  provision  the  Supreme  Court  of  the  United  States 
has  held  that  no  statute  defeats  the  privilege  to  a  witness  of 
refusing  to  testify  unless  it  affords  absolute  immunity  against 
future  prosecution  for  the  offense  to  which  the  question  relates. 
(Counselman  v.  Hitchcock,  142  IT.  S.  547.)  The  reasoning 
by  which  the  court  arrives  at  this  conclusion  is  very  persuasive, 
but  as  it  is  in  direct  conflict  with  the  law  of  this  State,  as  de- 
clared by  the  Court  of  Appeals,  it  is  not  controlling  upon  this 
court  unless  the  relator  is  entitled  to  take  refuge  behind  the 
Federal  Constitution  as  well  as  our  own.  The  claim  exempt- 
ing a  witness  from  furnishing  evidence  against  himself  is  to 
be  found  in  the  Fifth  Amendment  to  the  Federal  Constitution. 
It  is  quite  well  settled  that  the  first  ten  amendments  to  the 
Constitution  contained  no  restrictions  upon  the  powers  of  the 
State,  but  were  intended  to  operate  solely  on  the  Federal  gov- 
emment     (Brown  v.  New  Jersey,  175  U.  S.  174.)     The  re- 
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lator,  therefore,  can  claim  no  immnnity  under  the  Federal 
Constitution  unless  the  Fifth  Amendment  has  been  so  extended 
in  the  scope  of  its  operation  as  to  cover  the  case  of  a  witness 
called  to  answer  before  a  State  magistrate  pursuing  an  inquiry 
under  a  State  law.  It  is  contended  that  such  has  been  the 
effect  of  the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion, which  provides  that  "  no  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  State  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
law."  It  is  urged  by  the  relator,  as  it  has  frequently  been 
urged  by  others,  that  this  amendment  has  operated  to  render 
the  provisions  of  the  first  ten  amendments  applicable  to  the 
several  Statee,  because  these  latter  confer  certain  privileges  and 
immunities  upon  citizens  of  the  United  States,  which,  by  the 
Fourteenth  Amendment,  the  Statee  are  prohibited  from  abridg- 
ing. This  contention  has  freqijiently  been  made  before  the 
Supreme  Court  of  the  United  States,  but  has  never  met  with 
the  assent  of  that  court.  On  the  contrary,  the  general  Irend 
of  the  decisions  of  the  court  is  rather  to  negative  any  such 
proposition.  (Hurtado  v.  California,  110  U.  S.  516;  Maxwell 
V.  Dow,  176  id.  581 ;  Missouri  v.  Lewis,  101  id.  31 ;  Matter 
of  Kemmler,  136  id.  448.)  My  conclusions,  therefore,  are 
that  the  information  laid  before  the  respondent  Wyatt  was 
sufficient  to  invest  him  with  jurisdiction  to  inquire  into  the 
truth  of  its  allegation;  that  having  acquired  jurisdiction  he 
had  power  to  exclude  the  public  from  the  inquiry,  to  subpoena 
the  relator  and  require  him  to  be  sworn  and  to  testify;  that 
while  the  question  put  to  the  relator  and  which  he  refused  to 
answer  might  tend  to  criminate  him  within  the  meaning  of  the 
Constitution,  but  for  s<?<?tion  342  of  the  Penal  Code,  yet  that 
that  section  furnished  him  all  the  immunity  which  the  Con- 
stitution requires;  that  the  question  was,  therefore,  one  whidi 
should  have  been  answered,  and  that  relator's  refusal  to  answer 
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was  oontumaoioud  and  unlawful,  and  such  as  is  declared  by  sec- 
tion 143  of  tlie  Penal  Code  to  be  a  misdemeanor;  and  finally, 
that  the  relator  cannot  excuse  his  refusal  to  answer  by  invoking 
the  Fifth  Amendment  to  the  Federal  Constitution.  The  result 
is  that  the  writs  must  be  dismissed  and  the  relator  remanded. 
Writs  dismissed  and  relator  remanded. 


Supreme  Conrt—Speclal  Term— New  Tork. 

December,  1902. 

THE  PEOPLE  EX  EEL.  JACOBS  v.  PETER  R.  McGlRK 

ET  AL. 

(39  Misc.  471.) 

PEBJTTRT — INFOBM  ATION . 

An  information  which  shows  that  relator  had  sworn  to  one  state 
of  facts,  and  complainant  swore  that  he  thereby  swore  falsely,  and 
there  was  no  supporting  witnesses  and  no  suggestion  of  corroborating 
circumstances  does  not  present  legal  evidence  justifying  the  magis- 
trate in  issuing  a  warrant  for  perjury. 

Cebtiosabi  to  inquire  into  the  cause  of  relator's  detention. 

Parsons,  Closson  &  Mcllvaine  (Austen  G.  Fox,  of  counsel), 
for  relator. 

Black,  Olcott,  Gruber  &  Bonynge  (Abraham  Gruber,  of 
counsel),  for  respondents. 

Scott,  J.:  This  is  an  application  by  certiorari  to  inquire 
into  the  cause  of  relator's  detention.  As  appears  by  the  return 
to  the  writ  of  habeas  corpus  issued  simultaneously  with  the 
writ  of  certiorari,  the  immediate  cause  of  his  detention  is  a 
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warrant  issued  by  the  above-named  respondent,  reciting  that  the 
relator  has  been  charged  with  the  crime  of  perjury,  and  direct- 
ing that  he  be  apprehended  and  brought  before  the  magistrate 
to  answer  to  the  charge.  In  cases  of  such  a  detention  the 
court  is  called  upon  to  look  into  the  proceedings  before  tlic 
magistrate  to  see  whether  the  warrant  is  supported  by  legal 
evidence.  (People  ex  rel.  Bungart  v.  Wells,  57  App.  Div.  140 ; 
People  ex  rel.  Fleischman  v.  Fox,  34  Misc.  Rep.  82.)  The 
return  to  the  writ  of  certiorari  shows  that  on  December  23, 
1902,  an  information,  in  the  form  of  a  written  complaint,  was 
laid  before  the  respondent  charging,  or  purporting  to  charge, 
the  relator  with  perjury.  Section  148  of  the  Code  of  Crim- 
inal Procedure  provides  that  when  an  information  is  laid  be- 
fore a  magistrate,  of  the  commission  of  a  crime,  he  must  exam- 
ine on  oath  the  informant  or  prosecutor  and  any  witnesses  he 
may  produce  and  take  their  depoeitions  in  writing  and  oause 
them  to  be  subscribed  by  the  parties  making  them.  The  re- 
spondent states  in  his  return  that  he  examined  the  complainant, 
and  the  witnesses  produced  by  him,  but  since  he  does  not  attach 
to  the  return  the  deposition  of  any  witness  except  the  com- 
plainant I  am  forced  to  conclude  either  that  his  statement  that 
he  examined  other  witnesses  than  the  complainant  was  inad- 
vertent, or  that  he  omitted  to  reduce  the  examination  of  sudi 
witnesses  to  writing  as  required  by  the  Code.  In  any  event, 
I  am  limited  to  a  consideration  of  the  evidence  returned.  Upon 
such  an  information  and  examination  the  magistrate  is  author- 
ized to  issue  a  warrant  for  the  arrest  of  the  person  charged  if 
he  is  satisfied  that  the  crime  complained  of  has  been  committed, 
and  that  there  is  reasonable  ground  to  believe  that  the  person 
charged  has  committed  it.  The  function  of  this  court  in  a 
proceeding  like  the  present  is  not  to  pass  upon  the  weight  of  the 
evidence  before  the  magistrate,  but  to  determine  whether  there 
was  legal  evidence  before  him  upon  which  such  conclusions 
could  be  founded.  If  there  was  such  evidence  he  had  juris- 
diction to  issue  the  warrant     If  there  was  not  such  evidence 
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he  was  without  jurisdiction  to  do  so.  It  is  well  settled  in 
cases  of  perjury,  where  one  oath  is  placed  against  another,  that 
there  must  be  two  witnesses  to  prove  the  diarge,  or,  in  ease 
only  one  witness  is  produced,  there  must  be  independent  cor- 
roborating circumstanoee.  The  reason  for  the  rule  is  obvious, 
for  where  there  is  nothing  but  one  oath  against  another  each 
counterbalances  the  other  and  it  remains  doubtful  where  the 
truth  lies.  In  the  present  case  there  was  only  one  oath  against 
another.  The  information  showed  that  the  relator  had  sworn  to 
one  state  of  facts  and  the  complainant  swore  that  he  thereby 
swore  falsely.  There  was  no.  supporting  witness  and  no  sug- 
gestion of  corroborating  circumstances.  There  was,  therefore, 
not  l^al  evidence  before  the  magistrate  that  the  relator  had 
committed  the  crime  charged.  It  would  not,  perhaps,  be  accu- 
rate to  say  that  there  was  no  evidence,  because  there  was  some, 
but  it  was  partial  and  incomplete.  It  lacked  the  essential  ele 
ment  of  corroboration.  With  corroboration,  eitter  by  another 
witness  or  by  proven  circumstances,  it  would  have  amounted  to 
legal  evidence,  but  without  that  corroboration  it  amounted  to 
nothing.  Of  course,  it  is  not  intended  to  hold  that  to  author- 
ize the  issuance  of  a  warrant  the  complainant  must  produce 
evidence  so  clear  and  convincing  as,  if  produced  upon  the  trial, 
would  suflBoe  for  a  conviction,  but  there  must  be  laid  before 
the  magistrate  some  legal  evidence  that  a  crime  has  been  com- 
mitted and  that  the  person  charged  has  committed  it  If  the 
evidence  is  clearly  insuflScient  to  establish  at  least  the  proba- 
bility of  either  fact  the  magistrate  was  without  jurisdiction  to 
issue  the  warrant  Where  the  charge  is  that  the  person  charged 
has  committed  perjury  and  the  magistrate  has  before  him  only 
the  oath  of  the  complainant  balanced  against  the  oath  of  the 
person  charged,  there  is  no  probability  on  one  side  or  the  other. 
To  sustain  the  issuance  of  a  warrant  for  the  crime  of  perjury 
upon  the  unsupported  oath  of  a  single  witness,  as  is  sought  to 
be  done  in  the  present  case,  might  lead  to  interminable  charges 
and  countercharges,  each  successive  charge  furnishing  the  basis 
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for  a  new  charge  against  the  person  making  it,  and  all  the  time 
there  would  be  but  the  oath  of  one  man  against  the  oath  of 
another.  A  very  similar  ease  to  that  here  presented  was  de- 
cided by  Mr.  Justice  Lawbence.  The  person  before  him  had 
been  held  by  a  police  justice  upon  the  charge  of  seduction  under 
promise  of  marriage,  as  to  which  the  Penal  Code  provides  that 
a  conviction  cannot  be  had  upon  the  testimony  of  the  complain- 
ant unsupported  by  other  evidence.  The  return  showed  that> 
before  the  police  justice,  there  had  been  no  corroboration  of  the 
complainant  The  learned  and  experienced  justice  held  upon 
these  facts  that  there  was  no  legal  evidence  before  the  police 
justice  that  the  crime  had  been  committed,  and  discharged  the 
prisoner.  (Matter  of  Bredenstein,  Daily  Reg.,  Mar.  26, 1886.) 
In  short,  the  evidence  before  the  magistrate  must  be  the  same 
in  kind  or  quality,  though  not  necessarily  the  same  in  degree, 
as  would  be  required  for  a  conviction.  In  the  present  case  the 
evidence  lacked  the  element  of  corroboration  which  was  essen- 
tial to  give  to  it  probative  forca  My  conclusion  is  that  the  war- 
rant was  issued  without  legal  evidence  that  the  crime  charged 
had  been  committed. 

The  prisoner  must,  therefore,  be  discharged. 

Prisoner  discharged. 
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Court  of  AppMls. 

January,  1903. 

THE  PEOPLE  V.  MAX  LICHTMAK 

(173  N.  Y.) 

Penai.  Code,  Sec.  389 — Use  of  Gabbonic  Acn>  Gas  in  Manxtfactubb  of 
Soda  Water  in  Tenement  House  not  a  Misdeiceanob. 

The  fact  that  one  who  manufactured  soda  water  in  the  basement 
of  a  tenement  house  used  carbonic  acid  gas  in  the  process,  and  that 
such  gas  is  a  "  compressed  gas/'  will  not  support  his  conviction  for  a 
misdemeanor  in  violating  section  389  of  the  Penal  Code  at  it  stood 
before  the  amendment  of  1901,  chapter  486,  prohibiting,  among  other 
things,  the  manufacture  of  compressed  gases  or  of  any  explosive 
•  articles  or  compounds,  where  there  is  no  evidence  that  the  carbonic 
acid  gas  used  was  manufactured  on  the  premises  and  none  to  show 
that  soda  water  is  an  explosive  or  its  manufacture  dangerous. 
People  V.  lichtman,  65  App.  Div.  76,  reversed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  entered  Jan- 
uary 2,  1902,  which  affirmed  a  judgment  of  the  Court  of 
Special  Sessions  of  the  city  of  New  York  convicting  the  de- 
fendant of  a  misdemeanor.  The  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

David  Steckler,  for  appellant. 

William  Travers  Jerome,  district  attorney  (Robert  C.  Tay- 
lor, of  counsel),  for  respondent. 

Haioht,  J. :  The  defendant  was  arrested,  charged  with  the 
offense  of  manufacturing  soda  water  upon  the  premises  known 
as  61  Broome  street,  in  the  city  of  New  York,  which  premises 
were  ocupied  by  families  for  living  purposes.  The  trial  took 
place  in  the  Court  of  Special  Sessions,  and  the  only  evidence 
Vol.  XVII— 12 
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taken  was  that  of  the  admission  of  the  defendant,  which  is  as 
follows : 

"  1.  That  he  ooeupies  with  his  family  rooms  at  No.  61 
Broome  street,  in  the  city  of  New  York ; 

"  2.  That  said  house  is  a  tenement  house,  in  which  several 
families  live  and  have  lived ; 

"  3.  That  in  the  basement  of  said  house,  while  so  occupied 
by  families,  he  manufactured  soda  water  on  the  16th  and  17th 
days  of  February,  1901 ; 

"4.  That  said  soda  water  was  manufactured  by  him  by  intro- 
ducing oarbonic  acid  gas  in  a  tank  containing  water  at  a  pressure 
of  from  175  to  200  pounds  to  the  square  inch,  and  agitated  the 
water  and  carbonic  gas  in  said  tank  while  under  said  pressure 
for  some  ten  or  fifteen  minutes. 

"  6.  That  the  said  carbonic  acid  gas  under  said  pressure  is 
compressed  gas. 

"6.  That  in  the  presence  of  the  complainants,  Robert  K. 
Power  and  Arthur  A.  Glaudel,  he  manufactured  in  said  base- 
ment soda  water  in  the  manner  above  described  on  the  16th 
and  17th  days  of  February,  1901.  Dated  New  York,  June 
27th,  1901." 

This  admiroion  was  signed  by  the  defendant  and  by  his  attor^ 
ney,  and  upon  it  the  court  found  him  guilty  of  the  offense 
charged  and  imposed  a  fine  of  $25.  The  provisions  of  section 
889  of  the  Penal  Code,  under  which  the  defendant  was  con- 
victed, so  far  as  material,  provide  as  follows: 

"A  person  who  manufactures  gunpowder,  dynamite,  nitro- 
glycerine, liquid  or  compressed  air  or  gases,  except  acetylene 
gas  and  other  gases  used  for  illuminating  purposes,  naphtha, 
gasoline,  benzine  or  any  explosive  articles  or  oompunds,  or 
manufactures  ammunition,  fireworks  or  other  articles  of  which 
such  substances  are  component  parts  in  a  cellar,  room  or  apart- 
ment of  a  tenement  or  dwelling  house  or  any  building  occupied 
in  whole  or  in  part  by  persons  or  families  for  living  purposes, 
is  guilty  of  a  misdemeanor." 
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j 

It  will  be  observed  that  the  manufacture  of  soda  water  is 
not  prohibited  by  any  express  provisions  of  the  Code  to  which 
we  have  referred,  but  it  is  contended  that,  under  the  admission, 
the  carbonic  acid  gas  used  was  compressed  gas,  and  that,  there^* 
fore,  the  case  was  brought  within  the  provisions  of  the  Code. 
But  it  was  not  shown  that  the  carbonic  add  gas  was  manu- 
factured upon  the  premises.  It  was  only  used  by  the  defend- 
ant after  it  had  been  manufactured.  It  is  a  matter  of  common 
knowledge  that  carbonic  acid  gas  is  manufactured  and  com- 
pressed into  heavy  metal  tubes  and  is  then  sold  as  an  article 
of  merchandise;  that  as  soon  as  the  compressed  gas  escapes  from 
the  tube  into  the  water  it  expands  and  permeates  the  water, 
thereby  losing  its  character  as  compressed  gas.  Under  the 
admission  of  the  defendant  it  appears  that  he  used  this  gas 
with  which  to  charge  a  tank  of  water ;  that  he  allowed  the  com- 
pressed gas  to  escape  from  the  tube  into  the  water,  agitating 
and  permeating  it,  for  a  period  of  ten  or  fifteen  minutes.  The 
provisions  of  the  Code  to  which  we  have  referred  prohibit  the 
manufacture  of  compressed  gases,  but  they  do  not  prohibit  their 
use  in  the  manufacture  of  other  compounds  or  articles,  unless 
they  are  explosives,  and,  therefore,  dangerous. 

In  this  case  there  has  been  no  admission  or  evidence  offered 
to  show  that  soda  water  is  an  explosive,  or  that  its  manufacture 
is  dangerous,  and  we  think  that  the  courts  cannot  take  judicial 
notice  that  such  is  the  case.  It  is  quite  evident  that  the  Legis- 
lature considered  its  manufacture  to  be  harmless^  for  after  the 
conviction  of  the  defendant  in  this  case  it  amended  these  pro- 
visions of  the  Code  by  specifically  providing  that  "  Nothing  in 
this  section  contained  shall  be  construed  to  prohibit  or  forbid 
the  manufacture  and  sale  of  soda  water,  seltzer  water,  ginger 
ale,  carbonic  or  mineral  water^  or  the  charging  with  liquid 
carbonic  acid  gas  of  such  waters  or  ordinary  waters,  or  of  beer, 
wines,  ales  and  other  malt  and  vinous  beverages  in  such  cellar, 
room  or  apartment  of  a  tenement  or  dwelling  house,  or  any 
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building  occupied  in  whole  or  in  part  by  persons  or  families 
for  living  purposes."     (Chapter  486  of  the  Laws  of  1902.) 

We  think  that  the  judgment  of  conviction  should  be  re- 
versedy  and  that  the  defendant  should  be  discharged. 

Paekeb,  Ch.  J.,  Gbay,  O'Bbien,  Vann  and  Cullbn,  JJ., 
concur;  Babtlett^  J.,  dissents. 

Judgment  of  conviction  reversed,  etc. 


Conrt  of  Appeals. 

January,  1903. 

THE  PEOPLE  V.  JAMES  P.  SULLIVAN. 

(173  N.  Y.   122.) 

1.  MtTBDEB — FiBST  DeOBEE — EVIDENCE. 

Under  an  indictment  for  murder  in  the  first  degree  the  prosecu- 
tion may  prove  facts  to  bring  the  case  within  any  of  the  provisions 
defining  the  crime. 
t.  Same — ^Design  to  Effect  Death,  Question  for  Jubt — ^Penal  Code, 
Sec.  1S3. 

Where  upon  the  trial  of  an  indictment  charging  murder  in  the 
first  degree  only,  the  case  is  submitted  to  the  jury  in  two  aspects; 
that  the  deceased  was  killed  with  a  deliberate  and  premeditated  de- 
sign to  effect  his  death,  and  that  he  was  killed  by  the  defendant 
while  the  latter  was  engaged  in  the  perpetration  of  a  felony,  or  aJi 
attempt  to  commit  one,  they  are  not  so  inconsistent  as  to  render  it 
improper  to  submit  both  to  the  jury  for  determination,  since  proof 
either  that  the  defendant  killed  the  deceased  with  a  deliberate  and 
premeditated  design  to  effect  his  death,  or  while  the  defendant  was 
engaged  in  the  commission  of  a  felony,  or  an  attempt  to  commit  a 
felony,  though  "without  any  design  to  effect  death,"  which  phrase 
does  not  constitute  an  absence  of  intent  an  essential  ingredient  of 
the  murder,  establishes  the  crime  charged,  and  the  only  issue  to  be 
decided  by  the  jury  is  whether  the  defendant  is  guilty  of  that  crime 
as  it  is  defined  by  the  statute  (Penal  Code,  sec.  1S3). 
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3.  Same — ^Witnesses — Jtjbt  Mat  Believe  Pabt  and  Reject  Part  of 
Testimont. 

The  juiy  may  find  that  defendant  who,  while  on  Mb  way  to  com- 
mit a  burglary,  exchanged  shots  with  and  killed  a  police  office,  fired 
first,  although  an  associate  who  turned  State  evidence  testified  that 
defendant  told  him  to  the  contrary,  since  the  jury  could  accept  part 
and  reject  part,  i.  e.,  believe  that  the  defendant  shot  at  the  police- 
man and  disbelieve  his  statement  that  the  policeman  fired  first. 

4.  Sake — ^PBEMEa)iTATiON — ^Deubebation. 

One  who  plans  the  commission  of  a  burglary  and  arms  himself, 
with  the  intent  to  shoot  any  one  who  opposes  his  design,  is  charge- 
able with  such  deliberation  and  premeditation  as  renders  him  guilty 
of  murder  in  the  first  degree,  where,  while  attempting  to  commit  the 
burglary,  he  encounters  and  shoots  a  police  officer. 

5.  Same — Overt  Act — ^Bxtbglabt. 

Persons  who  provide  themselves  with  suitable  tools  and  go  to  a 
building  with  the  intention  of  breaking  into  it,  but  whose  design  is 
frustrated  while  they  are  reconnoitering  or  inspecting  the  premises, 
commit  such  an  overt  act  as  constitutes  an  attempt  to  commit 
burglary. 

O'Bbien,  J.,  dissenting. 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
at  a  Trial  Term  for  the  county  of  Schoharie,  October  26,  1901, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Claude  B.  Mayham  and  Stephen  L.  Mayham,  for  appellant. 

E.  A.  Dox,  district  attorney  (George  M.  Palmer,  of  counsel), 
for  respondent 

CuxLEN,  J. :  I  have  been  constrained  to  reach  a  different 
conclusion  from  that  held  by  Judge  O'Brien.  I  agree  with 
him  that  as  the  guilt  of  the  defendant  was  submitted  to  the 
jury  on  both  claims  of  the  People,  first,  that  the  deceased 
was  killed  with  a  deliberate  and  premeditated  design  to  effect 
Ms  death,  and,  second,  that  he  was  killed  by  the  defendant  while 
the  latter  was  engaged  in  the  perpetration  of  a  felony  or  an 
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attempt  to  oconinit  one,  if  ad  to  either  claim  the  evidence  was 
insufficient  to  justify  the  submission  of  the  question  tx>  ihe 
jury  the  conviction  must  be  reversed,  since  it  cannot  be  known 
on  which  ground  the  jury  based  its  verdict  But  I  take  issue 
with  my  associate  on  the  proposition  that  there  was  any  such 
inconsistency  between  the  two  claims  as  rendered  it  improper 
to  submit  both  to  the  jury  for  determination.  There  was  but 
a  single  crime  charged  in  the  indictment  against  the  defend- 
anty  that  of  murder  in  the  first  degree,  and  the  only  issue 
to  be  determined  by  the  jury  was  whether  the  defendant  had 
been  guilty  of  that  crima  Under  our  statute  (sec.  183,  Penal 
Code),  so  far  as  applicable  to  the  case  before  us,  proof  either 
that  the  defendant  killed  the  deceased  with  a  deliberate  and 
premeditated  design  to  effect  his  death,  or  while  the  defend- 
ant was  engaged  in  the  commission  of  a  felony  or  an  attempt 
to  commit  a  felony,  though  without  any  design  to  take  life, 
established  his  guilt  of  the  crime  charged.  "  It  is  not  neces- 
sary that  a  jury,  in  order  to  find  a  verdict,  should  concur  in  a 
single  view  of  the  transaction  disclosed  by  the  evidence.  If 
the  conclusion  may  be  justified  upon  either  of  two  interpreta- 
tions of  the  evidence,  the  verdict  cannot  be  impeached  by 
showing  that  a  part  of  the  jury  proceeded  upon  one  interpre- 
tation and  part  upon  the  other."  (Murray  v.  N.  Y.  life 
Ins.  Co.,  96  N.  Y.  614.)  So  in  this  case  it  was  not  necessary 
that  all  the  jurors  should  agree  in  the  determination  that  there 
was  a  deliberate  and  premeditated  design  to  take  the  life  of  the 
deceased,  or  in  the  conclusion  that  the  defendant  was  at  the 
time  engaged  in  the  commission  of  a  felony,  or  an  attempt  to 
commit  one;  it  was  sufficient  that  each  juror  was  convinced 
beyond  a  reasonable  doubt  that  the  defendant  had  committed 
the  crime  of  murder  in  the  first  degree  as  that  offense  is  defined 
by  the  statute.  Ever  since  the  enactment  of  the  Penal  Code, 
and  even  before  that  time  since  the  law  of  1876,  by  which 
homicide  in  the  commission  of  a  felony  was  made  murder  in 
the  first  degree,  it  has  been  the  practice,  in  prosecutions  for 
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that  crime,  to  submit  the  ease  to  tlie  juiy  in  both  aspects,  pre- 
meditated and  deliberate  design  to  take  life  and  killing  in  the 
commission  of  a  felony.  (Buel  v.  People,  78  N.  Y.  492 ;  Peo- 
ple V.  Willett>  102  N.  Y.  251 ;  People  v.  Johnson,  110  K  Y. 
134;  People  v.  Meyer,  162  N.  Y.  357.)  This  is  no  new  doc- 
trine in  the  administration  of  the  criminal  law;  on  the  con- 
trary, the  principle  involved  is  very  old.  For  far  more  than  a 
century  past  it  has  been  the  practice,  approved  by  all  courts 
and  text-writers,  to  charge,  by  the  use  of  several  counts,  the 
same  offense  as  committed  in  different  manners  or  by  different 
means.  ^^  There  is  no  objection  to  stating  the  same  offense  in 
different  ways  in  as  many  different  counts  of  the  indictment  as 
you  think  necessary."  (Archibald  Grim.'  Practice,  93.) 
"  Every  cautious  pleader  will  assert  as  many  counts  as  will  be 
necessary  to  provide  for  every  possible  contingency  in  the  evi- 
dence, and  this  the  law  permits."  (Wharton  Grim.  Law,  sec. 
424.)  In  this  State  the  practice  is  directly  authorized  by  stat- 
uta  (Code  Grim.  Proa  sec  279.)  Where  the  several  counts 
charge  the  same  offense,  the  prosecution  will  not  be  compelled 
to  elect  on  which  count  it  will  proceed.  "  It  is  every  day's 
practice  to  charge  a  felony  in  different  ways  in  several  counts 
for  the  purpose  of  meeting  the  evidence  as  it  may  come  out  upon 
the  trial ;  each  of  the  counts  on  the  face  of  the  indictment  pur- 
ports to  be  for  a  distinct  and  separate  offense,  and  the  jury 
very  frequently  find  a  general  verdict  on  all  the  counts,  al- 
though only  one  offense  is  proved;  but  no  one  ever  supposed 
that  that  formed  a  ground  for  arresting  the  judgment  If 
the  different  counts  are  inserted  in  good  faith  for  the  purpose 
of  meeting  a  single  charge  the  court  will  not  even  compel  the 
prosecutor  to  elect"  (Opinion  of  chancellor,  Kane  v.  People, 
8  Wend.  203.)  In  People  v.  Rugg  (98  K  Y.  537)  the  de^ 
fendant  was  indicted  for  murder  in  the  first  degree  as  charged 
in  separate  counts,  some  alleging  premeditation  and  delibera- 
tion, others  killing  in  the  commission  of  a  felony.  The  de- 
fendant on  the  trial  moved  that  the  prosecution  be  required  to 
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elect  on  which  count  of  the  indictment  it  would  proceed.  The 
motion  was  denied  and  the  jury  rendered  a  general  verdict  of 
guilty.  The  judgment  was  affirmed  by  this  court  It  was  held 
by  the  Supreme  Court  of  the  United  States  that  a  general  ver- 
dict of  guilty  was  good  though  one  count  of  an  indictment 
charged  the  offense  to  have  been  committed  in  a  haven  or  bay, 
and  another  its  commission  upon  the  high  seas.  (U.  S.  v. 
Pirates,  5  Wheaton,  201.)  The  reasons  for  this  practice  are 
very  clearly  stated  by  Chief  Justice  Shaw  in  Bemis's  Webster 
Case  (471)  :  "  To  a  person  unskilled  and  unpracticed  in  legal 
proceedings  it  may  seem  strange  that  several  modes  of  death, 
inconsistent  with  each  other,  should  be  stated  in  the  same  docu- 
ment; but  it  is  often  necessary,  and  the  reason  for  it  when 
explained  will  be  obvious.  The  indictment  is  but  the  charge 
or  accusation  made  by  the  grand  jury,  with  as  mudi  certainty 
and  precision  as  the  evidence  before  them  will  warrant.  They 
may  be  well  satisfied  that  the  homicide  was  committed,  and 
yet  the  evidence  before  them  leave  it  somewhat  doubtful  as  to 
the  mode  of  death;  .  .  .  take  the  instance  of  a  murder 
at  sea;  the  man  is  struck  down,  lies  some  time  on  the  deck 
insensible,  and  in  that  condition  is  thrown  overboard.  The 
evidence  proves  the  certainty  of  a  homicide,  by  the  blow  or  by 
the  drowning,  but  leaves  it  uncertain  by  which.  That  would 
be  a  fit  case  for  several  counts,  charging  a  death  by  a  blow  and 
a  death  by  drowning,  and  perhaps  a  third,  alleging  a  death  by 
the  joint  results  of  both  causes  combined."  In  the  case  sug- 
gested by  the  learned  judge  it  would  certainly  be  unreasonable 
that  the  defendant  should  escape  conviction  because  of  difference 
of  opinion  among  the  jurors  as  to  whether  his  victim  was  killed 
by  the  blow  or  by  drowning,  when  all  were  convinced  that  the 
killing  was  effected  by  the  felonious  act  of  the  defendant. 

Nor  is  there  the  theoretical  inconsistency  between  the  two 
claims  of  the  prosecution  that  has  been  assumed.  It  is  not 
correct  to  say  that  if  the  offense  was  committed  in  one  way  it 
could  not  have  been  committed  in  the  other.     It  is  true  that 
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in  the  definition  of  the  second  manner  in  which  the  crime  may 
be  committed  the  statute  reads:  '^  Without  a  design  to  efiect 
death."  But  this  doe»  not  render  absence  of  intent  an  essential 
ingredient  of  the  offense^  such  as  the  killing  or  the  oonmiission 
of  the  felony,  elements  which  the  prosecution  is  bound  to  prove 
beyond  a  reasonable  doubt  "Without  a  design  to  effect 
death  "  is  to  be  interpreted  as  meaning  regardless  of  whether 
there  was  a  design  to  effect  death  or  not.  Hiis  rule  applies 
in  a  certain  measure  to  the  definitions  of  the  various  grades  of 
homicide  so  far  as  those  definitions  prescribe  the  absence  of  an 
element  which,  if  jH-esent,  would  constitute  a  higher  degree  of 
crime.  By  section  184  of  the  Penal  Code  murder  in  the  sec- 
ond degree  is  defined  to  be  the  killing  of  a  human  being  with 
the  design  to  effect  the  death  of  the  person  killed  or  another, 
but  "without  deliberation  and  premeditation.'*  By  sections 
189  and  193  the  offense  is  manslaughter  when  committed 
"  without  a  design  to  effect  death.**  It  is  not  necessary,  how- 
ever, that  the  prosecution  should  prove  beyond  a  reasonable 
doubt  in  the  first  case  that  there  was  no  deliberation,  or  in  the 
second  that  there  was  no  design  to  effect  death.  On  the  con- 
trary, the  rule  is  that  where  there  is  reasonable  doubt  in  which 
of  several  degrees  of  a  crime  the  defendant  is  guilty  he  must 
be  convicted  of  the  lowest  degree.  (Code  Crim.  Proa  sec 
390.)  So  an  acquittal  on  the  merits  on  an  indictment  for 
manslaughter  or  for  murder  in  the  second  degree  will  bar  a 
subsequent  prosecution  for  murder  in  the  first  degree  (Whar^ 
ton  on  Homicide,  sec.  898;  Penal  Code,  sea  36),  which  would 
not  be  the  law  if  a  conviction  under  either  of  such  indictments 
could  not  be  sustained  by  proof  establishing  the  higher  offense. 
The  direct  evidence,  including  that  of  the  witness  Harris, 
who,  as  has  been  said  by  my  associate,  was  sufficiently  cor- 
roborated, proved  circumstances  which  clearly  established  that 
the  deceased  was  shot  by  the  defendant  and  his  associates, 
without  relying  on  their  subsequent  statements  to  that  effect. 
At  about  half-past  one  in  the  morning  of  the  homicide  the 
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deoeased  and  the  witness  Warner  were  standing  at  the  comer 
of  Main  and  Grand  streets,  in  the  village  of  Oobleskill,  when, 
as  that  witness  testifies,  they  saw  a  party  of  four  or  six  men, 
whom  he  oould  not  identify,  pass  up  Grand  street  He  then 
left  the  deceased,  went  to  his  room  and  was  preparing  for  bed 
when  he  heard  the  sound  of  shooting,  several  shots.  He  went 
to  the  window  and  heard  the  barking  of  a  dog.  The  noise 
appeared  to  oome  from  the  store  of  one  Borst  on  Main  street^ 
a  short  distance  from  the  place  where  he  had  been  standing 
with  the  deceased.  He  immediately  went  to  this  store  and 
found  the  body  of  the  deoeased  there  and  several  of  the  vil- 
lagers present  Harris  testified  that  the  defendant  and  his 
associates  turned  off  Main  street  and  went  towards  the  spot 
where  the  body  of  the  deoeased  was  found;  that  a  few  moments 
afterwards  they  returned,  and  that  the  defendant  had  a  wound 
in  his  hand  from  which  a  bullet  was  proved  to  have  been  sub- 
sequently extracted,  and  that  Hinch,  another  of  the  party,  had 
a  wound  in  the  shoulder,  from  which,  also,  a  bullet  was  after- 
wards taken.  A  hammer  which  one  of  the  parly  had  obtained 
from  the  tool  chest  which  they  had  broken  open  was  found  at 
Borst's  store  a  few  feet  from  the  place  of  the  homicide  and 
the  chisels  and  other  tools  which  they  had  taken  were  found 
in  the  vicinity.  Quite  a  fusilade  had  occurred  and  bullets  had 
entered  the  windows  of  neighboring  stores.  No  other  per- 
sons except  the  defendant  and  his  associates  were  seen  in  the 
vicinity  of  the  spot  where  the  homicide  occurred.  After  the 
shooting  a  party  of  several  persons  was  observed  by  the  wit- 
nesses running  away  from  that  place.  From  these  facts  the 
inference  seems  irresistible  that  the  encounter  in  which  the  life 
of  the  deoeased  was  taken  occurred  between  him  and  the  men 
who  but  a  few  moments  before  had  gone  towards  the  soene 
of  the  occurrence,  the  men  whose  tools  were  found  at  the 
spot  or  in  its  vicinity  and  two  of  whom  bore  evidence  on  their 
persons  in  the  shape  of  bullet  wounds  that  they  had  taken 
part  in  a  recent  affray.     Indeed,  it  is  not  strenuously  can- 
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tended  that  the  proof  did  not  warrant  the  jury  in  finding  that 
the  deoeased  was  ^ot  by  the  defendant  or  his  associates.  The 
claim  is  that  the  evidence  was*  insufficient  to  establish  the  pre- 
meditation and  deliberation  neoeseary  to  constitute  murder  in 
the  first  d^ree.  It  seems  to  me  that  the  real  question  in  this 
branch  of  the  case  is  rather  whether  the  jury  was  justified  in 
finding  that  the  killing  of  the  debased  was  criminal  than  the 
degree  of  the  crime.  Though  the  statement  of  the  defend- 
ant or  one  of  his  associates  to  the  witness  Harris,  "  that  they 
unexpectedly  met  a  policeman  and  he  fired  at  them  and  then 
they  fired  at  him,  and  didn't  know  whether  they  hit  him  or 
not,"  was,  as  I  have  said,  unnecessary  to  establish  the  connec- 
tion of  the  defendant  with  the  homicide,  still,  as  it  was  put 
in  evidence  by  the  prosecution,  the  defendant  was  entitled  to 
have  it  considered  by  the  jury.  The  jury,  however,  was  not 
required  to  believe  it.  The  jurors  could  accept  part  and  reject 
part;  they  could  believe  that  the  defendants  shot  at  the  police- 
man and  disbelieve  the  statement  that  the  policeman  fired  first 
(People  V.  Van  Zile,  148  K  T.  868.)  Stated  in  the  baldest 
way,  but  reciting  its  essential  features,  the  case  is  this:  A 
party  of  several  persons  start  along  the  street  to  commit  burg- 
lary on  the  post-office;  at  the  scene  of  their  intended  crime 
they  meet  the  deceased,  a  police  officer;  an  encounter  takes 
place,  shots  are  fired  on  both  sides  and  the  police  officer  is 
killed.  There  is  no  eye-witness  to  the  oocmrenoe  except  the 
defendant^  themselves,  who  state  that  the  police  officer  fired 
first.  Now,  while  the  defendant  and  his  associates  were  crim- 
inals, or,  at  leasts  contemplating  crime,  he  is  entitled  to  a  fair 
measure  of  justice  and  the  law  is  not  to  be  strained  against 
him,  however  bad  may  be  his  character.  But  it  is  impossible 
to  disregard  the  errand  on  which  he  was  bound  in  determining 
what  actually  occurred  at  the  time  of  the  homicide  and  the 
inferences  the  jury  might  properly  draw  from  the  occurrence. 
The  defendant  and  every  one  of  the  party  at  the  time  they  left 
Albany  were  armed.     If  a  man  going  out  at  night  on  a  lawful 
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errand  ahould  arm  himself^  and  thereafter  an  encounter  take 
place  in  which  he  takes  the  life  of  anoUier  person,  a  jury  might 
well  infer,  in  the  absence  of  proof  of  malice  or  of  the  details 
of  the  occurrence,  that  he  had  either  taken  life  in  self-protee- 
tion  or  in  the  heat  of  passion  arising  in  some  altercation.  But 
these  defendants  did  not  arm  themselves  to  protect  their  per- 
sons or  their  property.  There  is  no  reasonable  explanation  of 
their  going  armed,  other  than  that  they  intended  to  shoot  any 
person  who  should  obstruct  the  accomplishment  of  their  crime 
or  at  least  any  one  who  might  seek  to  apprdiend  them  or  pre- 
vent their  escape.  Starting  out  on  such  a  mission  and  with 
such  intent,  they  meet  the  police  officer,  shots  are  eschanged 
and  the  latter  is  killed.  Which  is  the  more  reasonable  infer- 
ence from  the  occurrence,  that  the  officer  of  the  law  seeing  these 
persons,  who  were  strangers  to  him,  while  they  were  peacefully 
walking  the  street,  having  as  yet  given  no  evidence  of  any  intent 
to  commit  an  offense,  sought  without  excuse  or  justification  to 
shoot  them,  or  that  the  defendant  and  his  associates,  fearing 
apprehension  by  the  officer  or  being  interrupted  by  him  when 
they  were  in  the  attempt  to  commit  a  burglary,  took  his  life 
in  order  that  they  might  escape  arrest  ?  I  think  the  jury  was 
justified  in  adopting  the  latter  view.  If  so,  the  deliberation 
and  premeditation  necessary  to  make  out  the  crime  of  murder 
in  the  first  degree  could  well  be  found  to  have  commenced  at 
Albany  when  the  defendants  started  out  on  their  predatory  ex- 
cursion ;  they  had  carried  out  the  design  then  formed — ^to  shoot 
any  one  who  stood  in  their  way. 

I  think  the  evidence  was  also  sufficient  to  justify  the  jury 
in  finding  that  the  defendant  and  his  associates  were  engaged 
in  an  attempt  to  commit  a  felony,  to  wit,  a  burglary,  when 
they  took  the  life  of  the  deceased.  "An  act  done  with  an 
intent  to  commit  a  crime,  and  tending  but  failing  to  effect  its 
commission,  is  an  attempt  to  commit  that  crime."  As  observed 
by  Mr.  Wharton  (Crim.  Law,  sec.  2696),  mere  intent  is  not 
the  subject  of  penal  action  and  an  overt  act  is  essential  to 
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unpart  to  the  intent  criminal  responsibility.  The  question 
of  what  overt  act  is  sufficient  to  constitute  an  attempt  to  com- 
mit a  crime  has  been  the  subject  of  much  discussion  by  both 
text-writers  and  courts,  and  of  some  conflict  in  the  decisions. 
In  the  early  English  cases  the  view  seems  to  have  been 
adopted  that  to  constitute  an  attempt  the  overt  act  must  be 
the  final  one  towards  the  completion  of  the  offense  and  of  sudi 
a  character  that^  unless  it  had  been  interrupted,  the  offense 
itself  would  have  been  committed.  The  decisions  in  some  of 
these  cases  seem  to  have  been  based  on  the  f^raseology  of  the 
particular  statutes  under  which  the  indictments  were  framed. 
This  extreme  doctrine  has  not  been  accepted  in  this  country, 
certainly  not  in  this  State.  Thus  it  has  been  held  that  where 
a  prisoner  put  his  hand  into  the  po<^et  of  another,  intending 
to  take  its  contents,  it  was  an  attempt  to  commit  larceny, 
although  there  may  have  been  nothing  in  the  pocket  to  steal. 
(People  V.  Moran,  123  N.  Y.  254;  Commonwealth  v.  McDon- 
ald, 5  Gushing,  865.)  The  question  in  this  case,  however, 
is  not  as  to  the  subject  of  the  intended  burglary,  but  whether 
the  defendant  and  his  comrades  had  proceeded  far  enough  in 
the  execution  of  their  design  for  a  jury  to  find  that  they  were 
engaged  in  an  attempt  to  commit  the  crime,  there  having  been 
discovered  on  the  building  no  marks  of  force  or  violence.  Mr. 
Wharton  asserts  the  doctrine  that  mere  preliminary  prepara- 
tdons  in  character  indifferent  (here  they  were  not  indifferent 
in  character)  cannot  be  deemed  sufficient  to  constitute  an  at- 
tempt to  commit  the  crime.  (Sec.  181.)  This  view  does  not 
seem  to  be  fully  accepted  by  Mr.  Bishop  and  appears  in  conflict 
with  the  decision  in  People  v.  Bush  (4  Hill,  133),  where  the 
defendant  having  solicited  one  K.  to  bum  a  bam  and  having 
given  him  a  match  for  that  purpose,  was  held  properly  con- 
victed of  an  attempt  to  commit  arson,  although  K.  never  in- 
tended to  bum  the  bam.  But  assuming  that  mere  prepara- 
tion is  not  in  all  oases  an  attempt  to  commit  the  crime,  it  is  well 
settled  in  this  country  that  it  is  not  necessary  to  constitute  an 
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attempt  that  the  act  done  should  be  the  last  proximate  one  for 
the  completion  of  the  offense.  "  However  attempt  is  viewed  in 
England,  the  act  need  not,  according  to  the  American  idea,  be 
the  next  preceding  the  one  which  would  render  such  substanta- 
tive  crime  oomplete.^^  (Bishop,  sec  762.)  "The  question 
whether  an  attempt  to  commit  a  crime  has  been  made  is  deter- 
minable solely  by  the  condition  of  the  actor^s  mind  and  his  con- 
duct in  the  attempted  consummation  of  his  design.  So  far  as 
the  thief  is  concerned,  the  felonious  design  and  action  are  then 
as  complete  as  though  the  crime  could  have  been,  or,  in  fact, 
had  been,  committed,  and  punishment  of  such  offender  is  just 
as  essential  to  the  protection  of  the  public  as  one  whose  designs 
have  been  successful."  (People  v.  Moran,  supra.)  In  People 
V.  Lawton  (56  Barb.  126)  a  conviction  for  an  attempt  to  com- 
mit burglary  was  affirmed.  The  evidence  showed  that  the  de- 
fendant and  an  accomplice  agreed  to  commit  the  burglary  on  a 
certain  night;  that  in  pursuance  of  such  agreement  they  went 
to  the  store  intended  to  be  entered,  carrying  burglars'  tools. 
When  they  arrived  there  they  thought  that  the  tools  were  not 
sufficient  to  effect  an  entrance  and  thereupon  they  started  to 
go  to  a  blacksmith  diop  to  get  a  crowbar.  Before  entering 
into  the  blacksmith  shop  alarm  was  given  and  they  were 
arrested.  The  case  is  cited  with  approval  by  Judge  Rugeb 
in  People  v.  Moran  {supra).  I  do  not  see  how  it  is  posr 
sible  to  distinguish  that  case  from  the  one  before  usi  I  do 
not  assert  that  in  the  present  case  merely  procuring  the  tools 
with  which  to  commit  the  burglary  constituted  an  attempt  to 
commit  it,  and  it  may  be  that  merely  starting  on  the  road 
towards  the  building  was  also  insufficient  to  constitute  an 
attempts  But  when  the  defendants  reached  the  building  a  dif- 
ferent question  is  presented.  The  going  to  the  building  with 
the  purpose  of  breaking  into  it,  having  procured  in  further- 
ance of  that  design  the  necessary  implements,  seems  to  me  to 
be  a  sufficient  overt  act  It  may  be  asked  at  what  point  of 
their  proceedings  did  the  acts  of  the  defendants  constitute  an 
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attempt  It  is  difficult,  if  not  impossible,  to  lay  down  any 
general  rule  by  which,  it  can  be  determined  whether  acts  are 
too  remote  to  constitute  an  attempt  to  commit  the  offense. 
While  the  defendants  were  at  a  distance  from  the  building 
they  might  have  changed  their  minds  and  abandoned  the  de- 
sign. But  if  the  jury  believed  that  the  defendant  and  his 
associates  were  at  the  posfcK>ffioe  reconnoitering  or  inspecting 
it  with  the  intent  to  break  it  open,  and  that  they  would  have 
done  so  had  their  design  not  been  frustrated  by  the  presence 
or  interference  of  the  deceased,  the  police  officer,  then  I  think 
it  could  properly  find  that  they  were  engaged  in  an  attempt 
to  cx>mmit  burglary.  If  one  with  intent  to  shoot  another  should 
procure  a  pistol  for  that  purpose,  that  alone  might  not  amount 
to  an  attempt  to  shoot  him.  It  may  be  that  if  after  procuring 
the  pistol  he  took  a  conveyance  to  the  residence  of  his  intended 
victim,  still  that  would  not  constitute  an  attempt.  But  if 
after  this,  with  his  design  unchanged,  he  approaches  the  per^ 
son  he  intends  to  shoot  but  is  seized  before  he  can  draw  the 
pistol,  I  think  he  is  properly  punished  as  having  attempted  to 
commit  the  crime.  Whenever  the  acts  of  a  person  have  gone 
to  the  extent  of  placing  it  in  his  power  to  commit  the  offense 
unless  interrupted  and  nothing  but  such  interruption  prevents 
his  present  commission  of  the  offense,  at  least  then  he  is  guilty 
of  an  attempt  to  commit  the  offense,  whatever  may  be  the  rule 
as  to  his  conduct  before  it  reached  that  stage.  This  is  clearly 
illustrated  by  Judge  Daniels  in  People  v.  O'Connell  (60  Hun, 
109),  where  the  defendant  was  convicted  of  an  attempt  to  com- 
mit assault  in  the  first  degree.  There  it  was  said :  "  Where 
the  assault  charged  be  made  by  means  of  a  firearm  or  any  other 
deadly  weapon,  it  is  necessary  for  the  creation  of  the  crime 
that  the  person  intended  to  be  assailed  shall  not  be  so  far  from 
the  intended  assailant  as  to  be  beyond  all  possibility  of  injury 
from  him.  But  that  is  not  an  essential  circumstance  in  the 
case  of  an  attempt  For  the  assailant  may  load  a  firearm  and 
then  start  towards  the  person  to  be  assailed  in  order  to  attain 
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reaching  distance  of  him,  or  when  the  asBault  is  intended  to  be 
made  with  an  aze,  which  is  the  weapon  mentioned  in  the  indict- 
ment^ the  accused  may  obtain  and  raise  it^  intending  to  strike 
with  it^  when  too  far  away  from  the  person  intended  to  be 
struck,  and  then  approadi  towards  that  person  and  be  inter- 
cepted before  he  can  reach  a  position  of  danger  to  him,  which 
would  be  an  attempt  to  commit  the  crime  charged.  Each  act 
would  be  an  attempt  to  commit  the  crime  charged.  For  a  per- 
son who  provides  himself  with  an  axe  with  which,  he  intends 
to  kill  another,  and  afterwards  approadies  towards  him  to 
make  that  use  of  it,  but  is  prevented  from  doing  so  by  the  flight 
of  the  other,  or  by  being  himself  disarmed,  or  oliierwise  pre- 
vented from  reaching  his  intended  victim,  commits  acsts  tend- 
ing to  effect  the  commission  of  the  crime  within  the  language 
of  this  section  of  the  Code.'' 

The  objection  to  the  sufficiency  of  the  indictment  is  dis- 
posed of  in  the  opinion  of  Judge  O'Brien.  There  are  no 
other  questions  raised  on  this  appeal  that  require  discussion. 
The  case  was  submitted  to  the  jury  by  the  learned  trial  judge 
in  a  charge  eminently  fair,  in  which  attention  was  called  to 
every  rule  of  law  which  safeguards  the  rights  of  a  person  on 
trial  for  his  life  or  liberty.  The  jury  has  found  the  defend- 
ant guilty.  I  believe  that  verdict  to  be  justified  by  the  evi- 
dence, and  that  this  court  is  not  called  upon  to  interfere  with  it 

The  judgment  should  be  affirmed. 

O'Brien,  J.  (dissenting) :  The  defendant  has  been  con- 
victed of  murder  in  the  first  degree  upon  an  indictment  charg- 
ing him  with  having,  on  the  27th  day  of  November,  1900, 
shot  and  killed  Matthew  Wilson,  a  policeman,  with  the  delib- 
erate and  premeditated  design  to  effect  his  death. 

About  2  o'clock  on  the  morning  of  the  day  above  named, 
Wilson  was  found  dead  upon  the  stone  steps  of  a  store  in  the 
village  of  Cobleskill,  the  body  resting  upon  a  platform  or  stoop 
in  front  of  the  store,  which  was  readied  by  two  stone  steps. 
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He  was  evidently  standing  upon  the  platform  when  killed,  as 
the  body  was  found  there,  with  the  feet  resting  lower  down 
upon  the  steps. 

It  appeared  upon  the  post  mortem  examination  that  there 
were  four  wounds  upon  the  body  inflicted  by  bullets  fired 
from  a  pistol  or  revolver.  One  of  the  bullets  passed  through 
the  left  wrist,  another  was  found  in  the  left  arm  about  two 
inches  below  the  shoulder.  This  was  a  mere  flesh  wound  and 
the  bullet  was  readily  extracted.  The  third  wound  was  in  the 
shoulder  directly  back  of  the  scapular,  and  had  penetrated 
deep  in  the  muscles  of  the  right  shoulder  from  behind.  None 
of  these  wounds  was  serious,  or  of  a  character  to  produce 
death.  The  bullet  that  produced  death  entered  the  right  side 
at  the  seventh  rib  from  behind,  obliquely  passing  throu^  the 
rib  and  the  middle  lobe  of  the  right  lung,  thence  through  the 
pericardium  of  the  heart  to  the  right  auricle  and  lodged  in 
the  muscles  under  the  left  nipple,  obliquely  from  backwards, 
forwards  and  upwards,  as  described  by  the  medical  testimony. 
The  bullet  when  located  was  four  or  five  inches  higher  up 
in  the  body  than  the  point  where  it  first  entered.  This,  upon 
all  the  testimony,  was  the  fatal  wound,  sufficient  to  produce 
instant  death,  and  the  indictment  is  framed  and  the  prosecu- 
tion based  upon  the  theory  that  the  defendant  either  feloni- 
ously fired  the  shot  himself,  or  is  legally  responsible  for  the 
act  if  committed  by  some  one  else. 

The  People  attempted  to  connect  the  defendant  with  the 
homicide  by  circumstantial  evidence  and  by  the  testimony  of 
an  accomplice.  There  is  very  little  information  in  the  record 
with  respect  to  the  defendant's  antecedent  history,  until  we 
oome  to  the  26th  of  November,  1900,  the  day  prior  to  the 
homicide,  when  he  and  five  other  persons  were  at  the  house 
of  a  Mrs.  Peters  in  Albany.  One  of  the  other  persons  was 
a  man  named  Harris,  who  was  the  accomplice  that  testified  at 
the  trial  under  an  arrangement  with  the  district  attorney  made 
Vol.  XVII— 13 
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while  he  was  in  prison  charged  with  this  or  some  other  offense. 
The  defendant  was  identified  as  one  of  the  six  persons  present 
at  the  house  referred  to  by  the  woman  who  kept  it  and  by 
her  two  daughters.  The  fact  of  his  presence  there  is  suf- 
ficiently established  without  the  testimony  of  Harris,  but 
what  these  persons  were  doing,  or  why  they  were  together  on 
that  occasion,  is  not  made  very  clear  by  the  inmates  of  the 
house.  It  seems  that  three  or  more  of  the  party  took  meals 
at  the  house,  and  the  woman  who  testified,  or  at  least  one  of 
them,  said  that  she  heard  some  conversation  among  them 
about  a  bank,  the  inference  sought  to  be  drawn  from  this 
testimony  being  that  they  were  consulting  upon  the  subject 
of  robbing  some  bank.  The  jury,  we  think,  oould  have  found 
that  some  or  all  of  the  party  were  criminals,  or  at  least  that 
they  were  about  to  commit  some  crime,  the  precise  nature  of 
which  is  not  clearly  disclosed  by  the  evidence.  But  their 
subsequent  movements,  culminating  in  the  death  of  Wilson, 
so  far  as  there  is  any  direct  testimony  upon  the  subject,  must 
rest  almost  wholly  upon  the  testimony  of  Harris,  the  accomplice. 
He  tells  us  that  he  was  present  at  the  meeting  in  Albany; 
that  he  and  two  other  persons  boarded  or  took  meals  at  the 
house  where  they  were,  but  did  not  disclose  the  plan  of  action 
agreed  upon,  if  any;  that  at  about  7  o'clock  in  the  evening 
of  the  26th  of  November  the  whole  party  boarded  a  freight 
train  that  ran  from  Albany  to  Cobleskill,  about  forty-five 
miles  distant.  It  appears  that  they  rode  on  top  of  the  cars 
as  tramps,  and  were  seen  by  the  conductor,  who  did  not  in- 
terfere with  them,  so  far  as  appears.  They  had  bottles  of 
whisky,  which  they  imbibed  quite  freely  on  the  journey,  and 
the  proof  shows,  or  tends  to  show,  that  some  or  all  of  them, 
including  the  defendant,  were  drunk.  The  train  stopped 
some  time  at  the  first  station  after  leaving  Albany,  and  the 
party  all  got  off,  but  boarded  the  train  again  when  it  was  about 
to  start,  and  it  arrived  at  Cobleskill  about  11  o'clock.  Harris 
relates  the  movements  of  the  party  from  that  time  substantially 
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as  follows;  After  landing  they  walked  on  the  railroad  to  a 
small  shanty,  broke  the  door,  went  in  and  remained  there  until 
about  1  o'clock  in  the  morning  smoking  and  drinking.  Then 
they  went  to  a  ooal  house  on  the  railroad  in  process  of  construc- 
tion. There  they  broke  open  a  tool  chesty  from  which  they  took 
some  chisels  and  tools.  Then  following  the  railroad,  they  went 
to  a  section  shanty 'and,  finding  it  locked,  broke  it  open  and  took 
from  it  an  iron  crowbar.  Harris  says  that  he  carried  the  crow- 
bar, the  defendant  a  hatchet,  and  some  of  the  others  the  chisels, 
and  they  proceeded  to  the  main  street  of  the  village.  Accord- 
ing to  Harris,  when  they  all  got  off  the  train  at  the  station, 
they  spoke  of  robbing  the  post-office,  which  was  on  the  main 
street,  opposite  the  store  where  the  shooting  occurred.  Before 
reaching  this  point  on  the  street  Harris  says  he  and  another  of 
the  party  separated  from  the  rest,  and  he  threw  away  the  iron 
bar  upon  a  grass  plat,  leaving  the  others  with  only  a  hatchet 
and  chisels.  From  this  point  Harris  says  that  he  has  no  per- 
sonal knowledge  of  what  occurred  until  the  party  was  again 
united  after  the  shooting,  but  he  testified  that  he  heard  the 
firing,  and  when  he  and  his  companion  were  joined  by  the  rest 
they,  including  the  defendant,  told  him  that  they  had  suddenly 
and  unexpectedly  met  the  policeman,  who  ordered  them  to  stop, 
whidi  order  they  disobeyed,  whereupon  he  commenced  to  fire 
at  them  and  they  returned  the  fire.  He  did  not,  as  he  says, 
see  the  shooting,  and,  of  course,  was  unable  to  identify  the 
person  who  fired  the  fatal  shot 

The  testimony  of  Harris,  the  accomplice,  so  far  as  it  relates 
to  the  journey  of  the  party  on  the  freight  train,  the  arrival  at 
Cobleskill,  the  breaking  into  the  coal  house  and  shanties,  the 
procurement  of  the  tools  and  crowbar,  and  the  flight  of  the 
whole  party  across  the  country,  their  concealment  in  bams 
during  the  night  and  other  incidents  which  he  related,  was 
corroborated  by  abundant  proof;  but  his  separation  from  his 
associates  at  the  critical  time  and  his  absence  from  the  imme- 
diate scene  of  the  homicide,   and  the  alleged  statements  or 
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admissions  made  by  his  associates  after  the  shooting  as  to  the 
circumstances  under  which  it  took  place,  all  rest  upon  his  owii 
statements.  It  was  shown  that  the  defendant  was  shot  in  the 
hand  by  a  bullet  which  was  subsequently  extracted,  and  an- 
other of  the  party  in  the  shoulder.  The  dead  policeman's 
revolver  was  found  near  his  body  with  five  of  the  six  cham- 
bers bearing  evidence  of  having  been  recently  discharged,  and 
it  is  conceded  that  he  could  not  have  used  it  after  he  had 
received  the  fatal  wound. 

These  are  the  material  facts  upon  which  the  conviction 
must  stand  or  fall.  The  case  was  submitted  to  the  jury  in 
two  aspects.  The  jury  was  permitted  to  find  that  the  defend- 
ant fired  the  fatal  shot  with  a  deliberate  and  premeditated 
design  to  effect  the  death  of  the  person  killed,  or  procured, 
aided,  counseled  or  advised  the  act  which  resulted  in  his 
death.  The  case  was  also  submitted  to  the  jury  upon  the 
theory  that  they  might  find  from  the  evidence  that  the  de- 
fendant, without  deliberation  or  premeditation,  killed  the  de- 
ceased, or  aided  or  abetted  in  the  commission  of  the  homi- 
cide while  attempting  to  commit  a  felony  under  the  last 
clause  of  the  statute.  We  cannot  know  upon  which  of  the^ 
theories  the  jury  based  the  verdict,  and,  therefore,  the  prose- 
cution must  show  that  the  proof  justified  the  court-  in  sub- 
mitting the  case  in  both  aspects,  and  that  there  was  evidence 
upon  which  the  jury  could  find  that  the  homicide  was  com- 
mitted while  the  defendant  was  engaged  in  an  attempt  to 
commit  a  felony  and  that  the  act  was  the  result  of  delibera- 
tion and  premeditation.  The  learned  counsel  for  the  defend- 
ant contends  that  these  two  theories  of  the  case  could  not 
have  been  submitted  to  the  jury  upon  a  common-law  indictr 
nient,  but  that  the  facts  should  have  beeai  alleged  in  order  to 
bring  the  case  within  that  clause  of  the  statute  which  declares 
it  to  be  murder  in  the  first  degree  to  commit  the  homicide 
when  the  accused  is  engaged  in  the  commission,  or  in  the 
attempt  to  commit  a  felony.     The  authorities  do  not  support 
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this  contention.  The  law  i»  now  settled  that  under  an  indict- 
ment in  the  oommon-law  form  the  prosecution  may  prove 
facts  to  bring  the  case  within  any  of  the  provisions  of  the 
statute  defining  murder  in  the  first  degree.  (People  v.  Giblin, 
115  N.  Y.  196;  People  v.  Osmond,  138  id.  80;  People  v. 
Constantiijo,  153  id.  24;  Cox  v.  People,  80  id.  500;  People 
V.  Meyer,  162  id.  357;  People  v.  Willett,  102  id.  254;  People 
V.  Conroy,  97  id.  62 ;  Keefe  v.  People,  40  id.  348 ;  Kennedy 
V.  People,  39  id.  245;  Fitzgerrold  v.  People,  37  id.  413; 
People  V.  White,  22  Wend.  176.) 

In  one  of  the  bams  where  defendant  and  his  confederates 
were  concealed  during  their  flight  from*  the  scene  of  the  homi- 
cide a  bottle  of  nitro-glyoerine  was  found,  which  was  evidently 
left  there  by  the  party,  and  the  possession  of  this  substance, 
with  the  tools  and  implements  already  described,  proved,  as 
is  contended,  that  the  party  had  planned  and  were  about  to 
commit  a  burglary  when  they  came  upon  the  deceased.  This 
conclusion  is,  doubtless,  supported  by  the  evidence,  and  the 
jury  oould  have  found  that  the  design  of  the  party  was  to 
break  into  the  post^ffice,  but,  when  the  firing  commenced, 
Harris,  the  accomplice,  according  to  his  statement,  had  sepa- 
rated from  the  rest  and  had  thrown  away  the  crowbar,  thedr 
most  formidable  instrument  for  use  in  the  commission  of  this 
intended  burglary.  While  the  parties  still  had  the  chisel  and 
the  hatchet,  and  so  far  were  prepared  to  make  the  attempt  to 
break  into,  the  building,  it  is  certain  that  no  overt  act  was 
committed  to  that  end,  and  the  question  is  whether  the  purpose 
and  intent  of  the  parties  had  yet  reached  such  a  stage  of  action 
as  to  constitute  an  attempt  to  commit  burglary  within  the 
meaning  of  the  statute  defining  murder  in  the  first  degree. 
Of  course,  if  they  had  entered  the  building,  and,  while  there, 
or  in  attempting  to  escape,  had  killed  the  watchman,  although 
in  self-defense,  or  in  order  to  save  their  own  lives,  plainly  the 
act  would  be  murder  in  the  first  degree;  and  if  there  is  no 
substantial  distinction  between  that  case  and  the  one  at  bar. 
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then  it  must  follow  that  it  was  properly  submitted  to  the  jury. 
Whether  the  defendant  and  his  associates  were  at  the  time  of 
the  homicide  actively  engaged  in  an  attempt  to  commit  a  felony, 
within  the  meaning  of  the  statute  defining  murder,  is  a  question 
that  seems  to  me  not  entirely  free  from  doubt  None  of  the 
cases  cited  on  this  point  by  the  learned  counsel  for  the  People 
are  quite  like  this.  Some  of  them,  it  is  true,  bear  a  close  re- 
semblance to  it,  while  others  differ  widely.  In  none  of  them 
was  the  question  involved  with  respect  to  what  acts  constitute 
an  "  attempt  to  commit  a  felony  "  within  the  meaning  of  the 
statute  defining  murder.  (People  v.  Lawton,  56  Barb.  126; 
McDermot  v.  People,  5  Park.  Cr.  Kep.  104 ;  People  v.  Moran, 
123  N.  Y.  254;  Mackesey  v.  People,  6  Park.  Cr.  Rep.  114; 
Com.  V.  Jacobs,  91  Mass.  274;  Com.  v.  McDonald,  59  id.  365.) 
The  proof  in  this  case  would  justify  the  finding  that  the  de- 
fendant and  his  associates  intended  to  commit  some  burglary, 
and  that  they  provided  themselves  with  tools  for  oommiting  it, 
but  whether  there  was  any  overt  act  to  carry  out  the  de&ign  is 
not  so  clear.  But  assuming  that  there  was  evidence  to  submit 
to  the  jury  in  support  of  the  theory  that  the  defendant  killed  the 
deceased  while  engaged  in  the  attempt  to  commit  a  felony,  we 
must  also  hold,  in  order  to  uphold  the  conviction,  that  there 
was  evidence  to  support  the  charge  that  there  was  a  deliberate 
and  premeditated  design  on  the  part  of  the  defendant  to  effect 
the  death  of  the  person  killed.  Since  both  theories  were  sub- 
mitted to  the  jury,  they  must  find  support  in  the  proofs,  and 
as  there  was  no  proof  to  show  that  the  defendant  fired  the  fatal 
shot,  it  was  necessary  to  show  that  the  whole  party  was  acting 
in  concert  under  an  agreement  or  conspirator,  not  only  to  com- 
mit a  felony,  but  to  take  human  life  if  thought  necessary. 
All  we  know  about  the  circumstances  immediately  preceding 
the  homicide  is  based  upon  the  statement  or  admissions  of 
some  one  in  the  party,  testified  to  by  Harris,  the  accomplice, 
that  they  came  suddenly  upon  the  policeman,  who  commanded 
them  to  stop,  and  upon  the  refusal  to  do  so  he  commenced  to 
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fire,  and  the  defendant's  party  returned  the  fire,  which  resulted 
in  the  death.  The  question  arises  here  whether  the  proof  was 
sufficient  to  warrant  the  jury  in  finding  that  the  defendant 
killed  the  deceased  from  a  deliberate  and  premeditated  design 
to  effect  his  death.  If  it  was  not,  then  the  case  should  not 
have  been  submitted  to  the  jury  under  the  first  clause  of  the 
statute  defining  murder. 

The  proof  in  the  case  does  not  show  that  the  party  had  any 
well-defined  plan  in  mind  when  they  left  Albany.  It  does 
show,  or  tend  to  show,  that  some  or  all  of  them  were  more 
or  less  intoxicated,  and  while  that  does  not  excuse  the  act  it 
bears  upon  the  question  of  intent,  deliberation  and  premedita- 
tion. It  is  evident  enough  that  they  were  not  professional,  or 
at  least  skilled  burglars,  since  if  they  were  they  would  not 
be  likely  to  trust  to  the  chance  of  procuring  the  necessary 
tools  for  their  purpose  at  the  place  where  their  operations  were 
to  be  carried  on,  or  to  throw  away  the  crowbar  before  they 
had  reached  the  building  that  they  had  designs  upon.  They 
were  criminals,  no  doubt,  of  some  grade  or  capacity,  but  the 
whole  transaction  from  beginning  to  end  tends  to  show  that 
they  were  of  an  inferior  order,  without  much  skill,  experience 
or  ability.  They  were  really  a  band  of  tramps,  probably  in- 
toxicated, bent  upon  some  mischief,  but  precisely  what  it  was 
it  is  very  dilBcult  to  gather  from  the  proofs.  Aside  from 
the  testimony  of  the  accomplice  as  to  the  talk  among  them- 
selves, there  is  as  much  reason  to  believe  that  they  had  designs 
upon  the  bank  or  any  other  building  in  the  vicinity  as  upon 
the  postroffice.  Since  there  is  no  proof  in  the  case  to  identify 
the  person  who  fired  the  fatal  shot,  the  defendant's  legal  re- 
sponsibility for  the  homicide  must  rest  upon  the  fact  that  he 
was  one  of  a  party  that  had  entered  into  a  joint  agreement,  con- 
spiracy or  confederacy  to  take  human  life  if  necessary  in  aid 
of  some  common  criminal  design.  In  order  to  hold  the  de- 
fendant responsible  for  the  acts  or  statements  of  the  rest  of 
the  party  or  any  of  them  the  proof  must  oome  up  to  this 
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standard.  Passing  for  the  present  tlie  question  whether  the 
case  was  properly  submitted  to  the  jury  on  the  theory  that 
the  homioide  was  oommitted  while  the  defendant  and  others 
were  engaged  in  an  attempt  to  commit  a  felony  under  such 
ciroumstanoee  as  to  render  any  one  of  the  party  responsible 
for  the  acts  or  statements  of  the  others,  I  do  not  think  that 
the  evidence  was  sufficient  to  warrant  a  finding  that  the  kill- 
ing of  the  deceased  was  the  result  of  a  deliberate  and  pre- 
meditated design  on  the  part  of  the  defendant  to  effect  his 
death.  That  intent  and  design  cannot,  upon  the  evidence,  be 
imputed  either  to  the  defendant  personally  or  to  any  confed- 
eracy of  which  he  was  a  member. 

The  evidence  certainly  warranted  the  jury  in  finding  that 
the  defendant  was  present  and  acting  with  his  associates,  and 
that  they  were  engaged  in  some  criminal  scheme  that  failed 
of  execution,  but  resulted  in  the  homicide.  This  policeman, 
engaged  in  the  performance  of  his  duty,  met  his  death  by  the 
act  of  one  or  more  of  a  combination  of  criminals,  and  courts 
ought  not  to  be  astute  to  relieve  any  of  them  from  the  punish- 
ment which  the  law  prescribes  for  such  a  wicked  act  At  the 
same  time  the  defendant  is  entitled  to  a  fair  trial  and  to  the 
benefit  of  the  rules  of  law  applicable  to  criminal  procedure. 
The  difficulty  with  the  case  is  that  we  cannot  affirm  the  judg- 
ment without  holding  that  the  proof  sustains  two  propositions 
of  fact  that  apparently  are  somewhat  in  conflict  with  each 
other.  The  one  is  that  the  defendant  killed  the  deceased 
with  a  deliberate  and  premeditated  design  to  effect  his  death, 
or  counseled,  aided  or  abetted  the  killing  with  a  like  design. 
The  other  is  that,  without  any  design  to  effect  death,  he 
killed  the  deceased  or  counseled,  aided  or  abetted  the  killing 
while  engaged  in  the  commission  of  a  felony.  The  criminal 
set  resulting  in  death  is  different  in  nature  and  character 
under  the  two  provisions  of  the  statute,  and  while  the  People 
had  the  right  to  give  proof  under  the  indictment  of  all  the 
facts,  yet  when  the  proof  was  all  in  it  could  not  establish 
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both  propositions.  If  the  proof  tended  to  show  that  the 
deceased  was  killed  without  any  design  to  effect  deaths  but 
while  the  parties  were  engaged  in  an  attempt  to  commit  a 
felony,  it  necessarily  excluded  the  theory  that  he  was  killed 
from  a  deliberate  and  premeditated  design.  It  would  seem  to 
follow  that  the  case  should  have  been  submitted  to  the  jury 
on  one  theory  or  the  other,  and  not  upon  both.  But  while 
conceding  that  both  theories  should  have  been  eetablished  by 
proof,  it  is  contended  that  both  were  properly  submitted  to 
the  jury,  since  half  the  jury  might  have  accepted  one  theory 
and  the  other  half  the  other  theory.  I  am  unable  to  appre- 
ciate the  force  of  the  reasoning  in  support  of  this  proposition. 
If  it  be  correct  it  must  follow  that  the  chances  of  a  conviction 
are  very  much  improved  by  the  introduction  of  various  theo- 
ries in  support  of  a  single  charga  If,  for  instance,  it  wer© 
possible  for  the  prosecutor  to  try  the  case  upon  a  dozen  theories 
and  a  single  juror  could  be  induced  to  assent  to  each  theory, 
the  whole  body  could  unite  in  a  verdict  of  guilty,  although  no 
one  theory  could  command  the  assent  of  more  than  a  single 
juror.  This  method  of  procedure,  with  all  respect,  strikes  me 
a»  very  much  like  what  has  long  been  known  in  legislative 
parlance  as  log-rolling,  the  art  of  which  consists  in  framing  a 
bill  with  numerous  separate  or  independent  provisions,  none  of 
which  would  pass  upon  its  own  merits,  but  each  of  which  is 
made  attractive  enough  to  command  a  certain  number  of  votes, 
which,  being  united,  are  sufficient  to  pass  the  bill.  The  Con- 
fltitution  contains  some  provisions  intended  to  suppress  this 
vice  in  legislation,  but  it  was  never  supposed  that  it  could  be 
introduced  into  the  jury  room  and  applied  in  a  capital  case. 
The  argument  in  favor  of  it  ought  not  to  be  accepted  unless 
the  reasons  and  authority  in  favor  of  it  are  clear  and  conclusive, 
and  I  am  bound  to  say  that,  in  my  opinion,  they  are  not 

The  case  was  submitted  to  the  jury  upon  the  theory  that 
there  was  evidence  to  support  two  conflicting  propositions  of 
fact,  namely,  that  the  homicide  was  committed  from  a  delib 
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erate  and  premeditated  deBign  to  effect  the  death  of  the  pe^ 
son  killed  and  that  it  was  committed  without  any  such  design 
or  any  intent  to  effect  death,  but  when  the  accused  was  en- 
gaged in  an  attempt  to  commit  a  felony.  When  a  capital  case 
is  submitted  to  a  jury  upon  two  different  theories  concern- 
ing the  facts,  the  evidence  must  be  of  such  a  diaracter  as  to 
sustain  both.  If  either  theory  is  not  supported  by  evidence 
a  verdict  based  upon  the  whole  case  cannot  be  permitted  to 
stand.  Of  course  a  homicide  may  be  committed  by  one  en- 
gaged in  an  attempt  to  commit  a  felony,  with  the  intent  to 
kill  and  with  deliberation  and  premeditation,  and  then  all  the 
elements  constituting  murder  in  the  first  degree  are  established, 
but  in  this  case  all  we  know  and  all  the  jury  could  know  con- 
cerning the  circumstances  of  the  shooting  is  what  Harris,  the 
accomplice,  says,  that  some  one  of  the  party  admitted  to  him 
after  it  took  place,  and  that  was  that  the  party,  when  walking  in 
the  street,  came  upon  the  policeman  suddenly  and  unexpectedly 
and  he  commenced  to  fire  at  them  and  then  they  fired  at  him 
and  the  fusilade  resulted  in  the  death  of  the  deceased.  The 
responsibility  of  the  whole  party  of  six  men  for  the  death  of 
the  person  killed  is,  upon  the  facts,  the  same  as  to  each  one  of 
them.  If  this  defendant  is  guilty  of  murder  in  the  first  de- 
gree, so  are  all  the  others.  No  intent,  deliberation  or  pre- 
meditation can  be  imputed  to  the  defendant  that  is  not  to 
be  imputed  to  the  whole  body.  The  proof  must  show  that  at 
some  appreciable  space  of  time  prior  to  the  firing  of  the  fatal 
shot  the  defendant  and  his  associates,  confederating  together, 
and  acting  in  concert,  formed  a  deliberate  and  premeditated 
design  to  effect  the  death  of  the  person  killed,  or  some  human 
being.  (People  v.  Wilson,  145  K  Y.  628.)  Considering  all 
the  circumstances  of  this  ease,  from  the  interview  between 
the  parties  in  Albany,  the  journey  on  the  freight  train,  the 
arrival  at  Cobleskill,  the  condition  that  the  party  were  in,  tiie 
alleged  separation  of  two  of  them  from  the  rest  when  the  crow- 
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bar  was  left  behind,  the  firing  when  the  deceased  was  stand- 
ing on  a  platform  in  front  of  a  store  upon  which  it  is  not 
claimed  they  had  any  design,  or  intended  to  enter,  it  cannot^ 
I  think,  be  said  that  there  was  such  proof  of  all  theee  ele- 
ments of  murder  in  the  first  degree  as  to  sustain  the  ver^ 
diet  The  identity  of  the  person  who  fired  the  first  shot  is  an 
important  element  in  the  determination  of  the  question.  The 
only  direct  proof  on  that  point  is  to  be  found  in  the  testi- 
mony of  the  accomplices  as  to  the  statement  of  the  party  that 
the  policeman  fired  first,  when  they  refused  to  stop  and  then 
they  returned  the  fira  It  is  suggested  that  the  jury  could 
have  rejected  these  statements  as  untrue,  and  assuming  that 
they  could,  the  question  arises,  what  could  they  have  substi- 
tuted in  its  place.  Nothing  except  the  theory  which  seems  to 
me  to  be  without  any  support  in  the  proof  at  all,  and  that  is 
that  the  defendant  or  some  one  in  the  party  of  which  he  was 
one  fired  the  first  shot  That  proposition  must  be  made  out, 
if  at  all,  by  pure  conjecture  and  speculation.  Certainly  no 
one  can  say  that  it  is  established  beyond  a  reasonable  doubt 
What  the  accomplice  testified  to  on  this  point  is  quite  as  rea- 
sonable and  probable  as  anything  else  that  he  said,  and  to 
reject  it  without  anything  but  inference  or  presumption  to 
substitute  in  its  place  is  rather  an  extreme  principle  to  apply 
in  ^  capital  ease.  If  the  conviction  must  rest  upon  the  fact 
that  the  party  of  which  the  defendant  was  one  were  engaged 
in  an  attempt  to  commit  a  felony,  namely,  the  burglary  of  the 
post-office,  that  proposition  is  not  free  from  doubt.  In  order 
to  establish  it  within  the  meaning  of  the  statute  there  must 
be  proof  of  something  more  than  tlie  intent  or  the  possession  of 
some  of  the  tools,  such  as  the  chisel  and  hatchet^  but  there 
must  be  some  overt  act^  such  as  an  actual  physical  interference 
with  the  person  where  robbery  and  larceny  from  the  person  is 
intended,  or  some  physical  interference  with  the  house  or  build- 
ing when  burglary  is  the  subject     (People  v.  Moran,  123  IN". 
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T.  256 ;  Mulligan  v.  People,  5  Park.  Cr.  Rep.  105 ;  Cox  v. 
People,  80  K  T.  511,  517;  People  v.  Stite©,  75  CaL  570; 
People  V.  Phelpe,  61  Hun,  115.) 

In  this  case  there  i&  proof  of  the  intention,  and  proof  that 
the  party  had  in  their  possession  some  of  the  instrumentalitiee 
for  the  commission  of  burglary,  even  after  the  crowbar  had 
been  dropped  out,  but  they  had  not  yet  arrived  at  the  build- 
ing and  had  made  no  physical  attack  upon  it,  or  oommitted 
any  overt  act  towards  entering  it  Aside  from  the  fact  that 
they  were  near  to  the  building,  they  were  practically  in  the 
same  position  that  they  were  when  they  started  from  the  ooal 
house,  or  the  shanty  near  the  railroad  track.  On  the  whole 
it  seems  to  me  that  the  case  is  too  close  and  doubtful  to  war- 
rant us  in  affirming  the  conviction  upon  the  record  now  before 
us.  If  we  are  to  believe  the  accomplice,  he  and  another  of  the 
party  threw  away  the  crowbar,  the  most  formidable  instru- 
ment that  the  party  had  to  break  into  a  building,  and  sepa- 
rated from  the  rest^  There  is  no  proof  of  any  act  on  the  part 
of  the  defendant  or  the  others  constituting  an  attempt  to 
break  into  the  post-office.  Whatever  may  have  been  said 
among  themselves  by  any  of  the  party  as  to  their  purpose  or 
intentions,  there  is  no  proof  that  the  deceased  hoard  or  knew 
anything  about  it.  The  elements  that  constitute  murder  in 
the  first  degree  have  to  be  supplied  by  inferences  and  presump- 
tions that  are  scarcely  permissible  in  a  capital  case.  Aside 
frcm  the  testimony  of  the  accomplice  as  to  the  admission  by 
some  one  that  the  deceased  commenced  to  fire  first  and  that 
the  party  or  some  of  them  fired  in  return,  there  is  no  proof 
of  the  facts  and  circumstances  under  which  the  crime  was 
committed.  Whether  it  was  preceded  by  the  intent  to  kill 
and  by  deliberation  and  premditation,  those  essential  elements 
in  the  crime  of  murder  in  the  first  degree,  is  a  matter  of  mere 
inference  which  in  this  case  is  little  better  than  speculation. 
These  elements  of  the  crime  were  not  established  beyond  a  rea- 
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sonable  doubt,  in  my  opinion^  and  heinoe  there  should  be  a  new 
trial. 

Geay,  Mabtin,  Vann  and  Werneb,  JJ.,  concur  with 
GiTLLENy  J. ;  O'Bbien,  J.^  reads  dissenting  opinion ;  Pabeee, 
Ch.  J.,  absent 

Judgment  of  conviction  affirmed. 


Sapreme  Coart— Appellate  Di?l8ion— Fourth  Department. 

January,  1903. 

THE  PEOPLE  V.  EMMETT  WHEELER 

(79  App.  Div.  396.) 

1.  HoMicn)E — Conviction  fob  Assault  not  Justified. 

An  indictment  for  homicide  in  any  degree  does  not  justify  a  con- 
viction for  the  crime  of  assault  where  the  act  complained  of  causes 
death. 

2.  Sams— Code  Cbim.  Pboc.,  Sec.  444. 

The  amendment  to  section  444  of  the  Code  of  Criminal  Procedure 
permitting  the  jury  to  convict  of  the  crime  of  assault  upon  a  trial  for 
murder  or  manslaughter  is  only  applicable  when  "  the  act  com- 
plained of  is  not  proven  to  be  the  cause  of  death." 

3.  Same — ^New  Trial — N.  Y.  Constitution,  Art.   1,  Sec.  6 — ^Twice  in 

Jeopardy. 

The  defendant,  who  claims  he  has  been  improperly  convicted,  ap- 
plies to  the  court  for  relief  from  the  burden,  and  by  this  act  waives 
the  constitutional  inhibition  of  article  1,  section  6,  of  the  N.  Y. 
Constitution,  and  elects,  if  successful,  to  face  his  peers  again  upon  a 
retrial  of  the  indictment,  which  is  the  only  pleading  charging  him 
with  any  ofTense. 

4.  Sake — ^Appeal  From  Denial  of  Motion  for  New  Trial. 

Where,  upon  the  trial  of  an  indictment  for  manslaughter,  the  evi- 
dence was  that  the  act  complained  of  caused  death,  and  the  court 
over  the  exception  of  defendant's  counsel  erroneously  instructed  the 
jury  that  they  might  And  the  defendant  guilty  of  assault,  the  con- 
viction of  defendant  of  assault  in  second  degree  did  not  impliedly 
acquit  him  of  the  graver  crime  of  manslaughter,  and  defendant  hav- 
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ing  appealed  from  the  denial  of  his  motion  for  a  new  trial  it  is 
on  said  appeal  for  him  to  maintain  that  he  did  not  desire  the  new 
trial  as  that  would  place  him  twice  in  jeopardy. 

Appeal  by  tlie  defendant,  Emmett  Wheeler,  from  a  judg- 
ment of  the  County  Court  of  Cattaraugus  county  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  derk  of  the  county  of 
Cattaraugus  on  the  14th  day  of  April,  1902,  upon  the  verdict 
of  a  jury  convicting  the  defendant  of  assault  in  the  second  de- 
gree, and  adjudging  that  he  pay  a  fine  of  $600  or  stand  com- 
mitted until  paid. 

W.  G.  Laidlaw,  for  the  appellant. 

George  W.  Cole,  for  the  respondent 

Spring,  J. :  The  defendant  was  indicted  for  manslaughter 
in  the  first  degree  in  causing  the  death  of  one  Geoi^  Sharp  by 
shooting  him  with  a  revolver.  In  his  main  charge  the  learned 
county  judge  instructed  the  jury  that  the  proof  did  not  war- 
rant a  conviction  for  the  crime  charged  in  the  indictment,  but 
submitted  the  question  of  fact  for  them  to  determine  whether 
the  defendant  wsiS  guilty  of  the  crime  of  manslaughter  in  tie 
second  degree  on  the  ground  that  he  was  chargeable  with  cul- 
pable negligence  in  handling  his  revolver  in  "  wanton  disre- 
gard of  the  consequences."     (Penal  Code,  sec  193,  subd.  3.) 

After  the  jury  had  deliberated  for  a  time  they  returned,  ask- 
ing the  court  if  they  were  permitted  to  find  the  defendant 
guilty  of  a  lesser  crime  than  manslaughter  in  the  second  de- 
gree, and  were  thereupon  instructed  by  the  trial  judge  that 
they  might  find  the  defendant  guilty  of  either  of  the  two  lesser 
degrees  of  assault,  to  which  instruction  the  defendant's  counsel 
excepted.  The  jury  found  the  defendant  guilty  of  assault  in 
the  second  degree.  A  motion  for  a  new  trial  was  made  in  his 
behalf,  which  was  denied,  and  the  defendant  was  sentenced  to 
pay  a  fine  of  $600. 
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We  regard  it  as  settled  by  the  courts  of  thia  State  that  an 
indictment  for  homicide  in  any  degree  does  not  justify  a  con- 
viction for  the  crime  of  assault,  where  the  act  complained  of 
causes  death,  as  the  elements  composing  the  crimes  are  not 
identical.  (People  v.  McDonald,  159  N.  Y.  314;  People  v. 
De  Gamjo,  73  App.  Div.  46,  54.)  The  amendment  to  section 
444  of  the  Code  of  Criminal  Procedure  (Laws  of  1900,  chap. 
625),  permitting  the  jury  to  convict  of  the  crime  of  assault 
upon  a  trial  for  murder  or  manslaughter,  is  only  applicable 
when  "  the  act  complained  of  is  not  proven  to  be  the  cause  of 
death,"  and  in  this  case  the  evidence  undisputably  shows  that 
Sharp  met  his  death  from  the  revolver  in  the  hands  of  Wheeler, 
and  that  is  "  the  act  complained  of."  (People  v.  De  Garmo, 
supra.) 

The  more  serious  problem  arises  over  the  contention  of  the 
learned  counsel  for  the  appellant  that  the  conviction  of  the  de- 
fendant for  the  lesser  offense  impliedly  acquitted  him  of  the 
graver  crime,  and  consequently  no  new  trial  may  be  directed, 
for  that  would  put  him  in  jeopardy  twice  on  the  same  indict- 
ment, in  violation  of  article  1,  section  6,  of  the  State  Consti- 
tution, which  reads:  "  No  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense."  It  is  obvious  that  a 
strictly  literal  interpretation  of  this  provision  is  not  to  be  given 
in  every  case,  for  that  would  prevent  any  retrial  of  an  indict- 
ment where  the  trial  court  has  committed  an  error  in  the  recep- 
tion or  exclusion  of  evidence  to  the  prejudice  of  the  defendant, 
or  in  the  event  of  the  disagreement  of  the  jury.  It  has  always 
been  the  law  that  a  new  trial  may  be  ordered  for  errors  preju- 
dicial to  the  defendant,  and  even  where  the  evidence  was  in- 
suflScient  to  uphold  the  conviction,  as  in  People  v.  Ledwv>n  (153 
N.  T.  10).  The  defendant,  who  claims  he  has  been  improperly 
convicted,  applies  to  the  court  for  relief  from  the  burden,  and 
by  this  act  waives  the  constitutional  inhibition  quoted  and 
elects,  if  successful,  to  face  his  peers  again  on  a  retrial  upon 
the  indictment^  which  is  the  only  pleading  charing  him  with 
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any  offense.  A  defendant  in  a  criminal  ease  msj  waive  a 
provision  for  his  benefit,  even  thou^  it  be  a  constitutional  pro- 
vision.    (Pierson  v.  People,  79  K  Y.  424,  429.) 

In  principle  the  defendant  in  this  case  is  in  that  position. 
He  is  dissatisfied  with  his  conviction.  Whtdier  accomplished 
by  reason  of  the  erroneous  rulings  of  the  court  or  an  improper 
verdict  of  the  jury  is  not  significant,  for  by  the  mode  of  pro- 
cedure regulating  the  review  of  criminal  cases  he  is  endeavor- 
ing to  have  the  wrong  righted,  the  errors  remedied.  By  an- 
alogy this  implies  he  is  seeking  a  new  trial,  for  that  is  the 
usual  result  of  a  successful  appeal  from  a  judgment  of  con- 
viction. 

Until  the  adoption  of  the  Code  of  Criminal  Procedure  there 
was  considerable  confusion  over  this  question.  The  execution 
of  the  criminal  law  for  ages  had  been  surrounded  with  technical 
difficulties,  and  the  purpose  of  the  oodifiers  in  adopting  the 
Criminal  and  Penal  Codes  was  to  simplify  the  practice  and  make 
it  conform  to  that  embodied  in  the  Code  of  Civil  Procedure,  so 
far  as  was  consistent  with  the  preservation  of  the  rights  of  one 
accused  of  a  crime.  Whatever  conflict  existed  over  this  ques- 
tion in  the  former  practice  was,  therefore,  obliterated  by  the 
Code  of  Criminal  Procedura  Section  465  prescribes  the 
grounds  upon  which  a  new  trial  may  be  granted,  among  which 
are  "  when  the  court  has  misdirected  the  jury  in  a  matter  of 
law  "  (subd.  5),  and  "  when  the  verdict  is  contrary  to  law  or 
clearly  against  evidence."  (Subd.  6.)  Section  464  provides 
that  the  "  granting  of  a  new  trial  places  the  parties  in  the  same 
position  as  if  no  trial  had  been  had,"  and  section  544  that, 
"when  a  new  trial  is  ordered  it  shall  proceed  in  all  respects 
as  if  no  trial  had  been  had."  In  conformity  to  the  practice 
in  civil  cases,  the  court  may  affirm  or  reverse  the  judgment 
(sec.  543),  and  if  no  new  trial  is  ordered,  but  a  reversal  had, 
direct  the  discharge  of  the  defendant  (Sec.  545.)  By  these 
provisions  it  was  intended  to  give  the  trial  court  or  the  appel- 
late court  the  power  to  order  a  new  trial,  and  when  granted  it 
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was  to  proceed  de  novo.  The  aim  of  these  provisions  was  to 
clarify  the  existing  oonfusion,  and  they  were  not  devised  to 
enable  an  appealing  defendant  to  escape  altogether  because 
through  an  error  a  mistrial  in  fact  has  resulted. 

In  People  v.  Palmer  (109  N.  Y.  413)  the  defendant  was 
indicted  for  assault  in  the  first  degree,  but  convicted  for  assault 
in  the  third  degree,  of  which  oflPense  the  Court  of  Special  Ses- 
sions had  exclusive  jurisdiction.  The  General  Term  reversed 
the  judgment  and  ordered  a  new  trial.  The  defendant  unsuc- 
cessfully endeavored  to  secure  at  General  Term  a  modification 
of  ita  order  granting  a  new  trial,  by  providing  for  the  discharge 
of  the  defendant  on  the  reversal  of  the  judgment,  and  an  appeal 
was  taken  to  the  Court  of  Appeals  from  this  order  and  that 
part  of  the  judgment  ordering  a  new  trial.  The  sole  question, 
therefore,  was  whether  the  conviction  for  the  minor  offense 
aoguitted  the  defendant  of  the  crime  charged  in  the  indict- 
ment, and  on  whidi  he  was  tried,  and  the  court,  after  a  careful 
consideration  of  the  caae,  aflirmed  the  judgment  of  the  General 
Term  which  granted  the  new  trial.  The  court  decided  that 
the  provisions  of  the  Criminal  Code  authorizing  the  granting 
of  the  new  trial  pertain  to  the  procedure,  and  did  not  contra- 
vene the  inhibition  of  the  Constitution  already  quoted.  After 
commenting  on  the  provisions  of  the  Criminal  Code  the  court 
say,  at  page  419 :  "  It  would  be  a  grievous  miscarriage  of  jus- 
tice, and  the  intent  of  the  law  would  be  thwarted,  if  it  should 
be  held  that  a  reversal,  upon  a  prisoner's  appeal  for  errors  of 
law  upon  his  trial,  had  the  effect  of  putting  it  out  of  the  power 
of  the  People  to  further  try  him  under  the  indictment,  when 
hid  guilt  might  be  competently  established.  We  do  not  think 
•  such  is  the  result.  The  effect  of  the  defendant's  appeal  is 
merely  to  continue  the  trial  under  the  indictment  in  the  ap- 
pellate court;  and  if  reversal  of  the  judgment  of  conviction 
follows,  that  judgment,  as  well  as  the  record  of  the  former  trial, 
have  been  annulled  and  expunged  by  the  judgment  of  the  ap- 
Vol.  XVII— 14 
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pellate  court,  and  they  are  as  though  they  never  had  been; 
while  the  indictment  ia  left  to  stand  as  to  the  crime,  of  which 
the  prisoner  had  been  charged  and  convicted,  as  though  there 
had  been  no  trial." 

The  court  further  held  that  where  a  defendant  appeals  from 
a  judgment  of  conviction  "he  must  be  deemed  to  ask  for  a 
correction  of  errors  made  upon  his  trial  and  to  waive  his  con- 
stitutional protection.  Of  necessity  he  must  be  deemed  to  ask 
for  a  new  trial."  The  opinion  of  the  court  concludes  as  fol- 
lows: "  The  defendant  must  go  back  and  stand  his  trial  under 
the  indictment  as  though  he  had  never  been  tried,  for  he  him- 
self has  removed  the  bar  which  was  effective  to  prevent  hia 
further  trial  for  the  offense  charged." 

The  counsel  for  the  appellant  lays  much  stress  upon  a  clause 
in  this  opinion  that  "  only  where  the  result  of  the  former  trial 
was,  in  effect,  an  acquittal  of  another  crime  charged  in  the  in- 
dictment may  he  plead  that  result  in  bar  of  further  prosecu- 
tion for  that  crime."  To  illustrate,  if  the  indictment  con- 
tains two  counts,  one  for  burglary  and  the  other  for  larceny 
growing  out  of  the  same  transaction,  as  they  must  to  be  inoor 
porated  in  the  same  indictment  (Code  Crim.  Proc.  sec.  279; 
People  V.  Wilson,  151  N.  Y.  403),  if  the  jury  pass  upon  the 
acts  and  find  the  defendant  guilty  of  one  crime  charged  in  the 
indictment  that  acquits  of  the  other  crime  charged  as  deducible 
from  the  same  facts.  The  court  did  not  intend  to  go  beyond 
this  plain  principle  of  the  criminal  law  in  the  sentence  quoted. 
It  did  not  intend  by  that  single  cause  to  destroy  the  force  of  its 
decision.  If  the  language  is  to  be  given  the  scope  daimed  for 
it  no  new  trial  diould  have  been  ordered,  for  "  in  effect "  the 
conviction  for  assault  in  the  third  degree  was  an  acquittal  of 
the  higher  crima  It  simply  intended  to  relate  to  a  conviction 
had  upon  an  indictment  containing  more  than  one  count. 

The  decision  in  People  v.  Cignarale  (110  N.  Y.  23),  and 
upon  which  the  counsel  for  appellant  relies,  was  rendered  at 
the  same  term  as  the  Palmer  case  referred  to.     In  this  case  the 


Digitized  by 


GoogI( 


PEOPLB   V.    WHEELEB.  211 

defendant  was  indicted  for  murder  in  the  first  degree,  and 
during  the  trial  of  the  ease  the  jury  were  discharged  and  the 
defendant  permitted  to  withdraw  her  plea  of  not  guilty  and 
pleaded  guilty  to  murder  in  the  second  degree.  Before  sen- 
tence she  was  allowed  to  withdraw  her  plea  of  guilty,  and  upon 
the  trial  of  the  indictment  was  found  guilty  of  murder  in  the 
first  degree.  Upon  appeal  it  was  urged  that  the  acceptance 
of  the  plea  of  murder  in  the  second  degree  was  an  acquittal  of 
the  higher  crime  charged  in  the  indictment.  The  court  held 
otherwise.  In  its  discussion  of  the  question,  it  incidentally 
commented  upon  the  principle  now  contended  for  in  behalf  of 
the  defendant  and  remarked  that  it  was  well  supported  by 
authority.  The  court,  however,  was  careful  to  state  that  it  did 
not  deem  it  necessary  to  consider  whether  this  rule  was  changed 
by  the  sections  of  the  Code  of  Criminal  Procedure  from  which 
excerpts  have  already  been  taken. 

Guenther  v.  People  (24  N.  Y.  100)  and  People  v.  Dowling 
(84  id.  478),  only  the  latter  of  which  sustains  the  position  of 
the  counsel  for  the  appellant,  were  decided  before  the  adoption 
of  the  sections  of  the  Code  of  Criminal  Procedure  to  which 
we  have  adverted.  In  Sullivan  v.  People  (27  Hun,  35)  the 
question  was  reviewed  and  a  new  trial  was  ordered  by  a  ma- 
jority of  the  court  (See,  also.  People  v.  Shields,  34  Misa  Eep. 
256;  People  v.  Webster,  59  Hun,  398,  402;  State  v.  Behimer, 
20  Ohio  St.  572.)  Kring  v.  Missouri  (107  U.  S.  221),  cited 
by  the  counsel  for  the  appellant,  is  not  in  point  In  that  case, 
after  the  commission  of  the  crime,  the  Constitution  of  the  State 
of  Missouri  was  amended  to  the  eflPect  that  upon  the  conviction 
of  a  lesser  offense  than  that  charged  in  the  indictment,  if  iJie 
judgment  of  conviction  were  set  aside  it  did  not  operate  to 
acquit  the  defendant  of  the  graver  offense.  The  trial  court 
gave  to  this  provision  which  abrogated  the  existing  law  a  retro- 
active effect^  and  for  that  reason  the  conviction  on  the  second 
trial  was  reversed  by  the  United  States  Supreme  Court  That 
court,  however,  expressly  held  that  the  State  possessed  the 
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power  to  make  the  change  in  the  law  whidli  the  amendment 
oontemplatedy  as  it  related  to  the  procedure^  and  its  only  criti- 
OLsm  was  as  to  the  ex  post  facto  construction  pat  upon  it  bj  the 
trial  court 

We  believe  the  change  wrought  in  the  practice  by  the  sec- 
tions of  the  Code  of  Criminal  Procedure  is  a  salutary  ona 
A  defendant  is  accused  of  a  grave  crime  and  is  convicted  of  a 
lesser  offense^  which  finds  no  support  in  the  evidence  and  lax^ 
the  constituent  elements  of  the  crime  charged ;  he  moves  for  a 
new  trial,  in  effect  saying  to  the  court:  "  I  prefer  a  new  trial 
on  the  indictment  to  submitting  to  this  unjust  verdicts"  The 
court  takes  him  at  his  word  and  sets  aside  the  verdict  and 
accords  him  the  new  trial.  He  makes  his  application  volun- 
tarily within  the  regulations  governing  the  practice.  It  is 
neither  reasonable  nor  logical  upon  granting  his  application 
to  hold  that  the  verdict  is  a  nullity,  but  still  retain  in  it  suffi* 
cient  vitality  to  acquit  him  of  the  offense  of  which  he  is  ac- 
cused in  the  indictment. 

The  defendant  by  a  motion  for  a  new  trial  took  advantage 
of  the  erroneous  instruction  to  the  jury  permitting  them  to  con- 
vict of  the  lesser  offense.  The  court  entertained  and  denied  the 
motion.  There  was  no  motion  to  discharge  the  defendant  The 
trial  court  acted  upon  the  precise  issue  tendered  by  the  defend- 
ant, and  then  imposed  sentence.  It  is  too  late  now  for  the  de- 
fendant to  maintain  that  he  did  not  desire  the  new  trial,  which 
was  the  only  relief  sought  He  elected  his  mode  of  procedure 
and  is  bound  by  it 

The  judgment  of  conviction  should  be  reversed  and  new  trial 
ordered  in  the  County  Court 

Adams,  P.  J.,  Hiscock  and  Nash,  JJ.,  concurred ;  McLeit- 
NAN,  J.,  concurred  in  result 

Judgment  of  conviction  reversed  and  new  trial  ordered  in 
Cattaraugus  County  Court. 
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Snpreme  Courts Appellate  BiyiRion— First  Depwtinf'iit. 

January,  1903. 

THE  PEOPLE  V.  EDWARD  G.  GLENNON/ 

(78  App.  Div.  271.) 

1.  POUGE — ^FaELURB  to   SUPPRESS   DiSOBOBBLT   HOITSE. 

It  is  not  error  for  the  court,  upon  the  trial  of  an  ii^dictment 
charging  a  police  officer  with  wilfully  failing  to  observe  and  inspect 
a  house  of  ill-fame  within  his  precinct,  to  refuse  to  charge,  "The 
defendant  might  have  had  the  strongest  moral  certainty  in  the  world 
that  the  house  No.  148  West  33d  street  was  a  house  of  prostitution, 
yet  if  he  did  not  know  of  somebody  who  can  swear  of  his  own  knowl- 
edge to  the  facts  of  which  the  defendant  was  morally  certain,  the 
defendant  had  no  right  to  make  an  arrest.  Such  an  arrest  would 
have  been  wanton  and  an  indefensible  act  of  false  imprisonment." 
Such  a  request  to  charge  eliminates  the  element  of  the  defendant's 
personal  knowledge  of  the  character  of  the  house. 

2.  Same. 

As  the  defendant's  duty  in  the  premises  was  not  limited  to  making 
an  arrest,  the  court  properly  refused  to  charge  that  "  the  defendant 
would  not  have  been  justified  in  making  an  arrest,  based  upon  no 
other  evidence  than  that  of  the  reputation  of  the  house  No.  148  West 
33d  street  as  a  disorderly  house,  house  of  ill-fame,  or  house  of 
prostitution,  nor  upon  evidence  insufficient  in  law  to  secure  a  con- 
viction, should  he  have  made  such  an  arrest/'  especially  where  the 
jury  had  previously  been  instructed  that  the  defendant  could  not  be 
convicted  unless  he  had  evidence  regarding  the  character  of  the  house. 
I.  Sams — ^Penai.  Code,  Seo.  117. 

A  police  officer  who  has  personal  knowledge  of  the  existence  of  a 
house  of  prostitution  is  bound  to  observe  and  inspect  the  house  and 
to  repress  and  restrain  all  unlawful  conduct  or  practice  therein,  and 
arrest  the  person  maintaining  it  whether  he  knew  of  anybody  else 
who  could  swear  to  the  fact  or  not,  and  a  failure  to  do  so  makes  him 
guilty  of  a  misdemeanor  under  section  117  of  the  Penal  Code. 
4.  Same — Pbesumptioit  op  Innocence. 

Where  the  court  charges  that  the  presumption  of  innocence  *'  ren- 
ders it  unnecessary  for  the  defendant  to  testify  as  a  witness  to  his 
innocence,''  and  that  "to  overthrow  this  presumption  of  innocence 
there  must  be  legal  evidence  of  guilt  carrying  home  to  the  mind  of 

*  Affirming  16  N.  Y.  Crim,  Rep.  298;  see  People  v.  Herlihy,  16  N.  Y. 
Crim.  Rep.  235. 
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every  juror  a  degree  of  conviction  short  only  of  absolute  certaintj/' 
is  is  not  improper  for  the  court  to  refuse  to  further  charge  that  "  thia 
presumption  of  innocence  is  legal  proof  or  evidence." 

Appeal  by  the  defendant,  Edward  G.  Glennon,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  city  and  county  of  New  York  in  favor  of  the  plaintiff,  en- 
tered on  the  27tih  day  of  December,  1901,  convicting  the  de- 
fendant^ a  police  officer  of  the  city  of  New  York,  of  the  crime 
of  willful  neglect  of  duty. 

Ira  Leo  Bamberger,  for  the  appellant. 

Howard  S.  Gans,  for  the  respondent. 

Ingeaham,  J. :  The  defendant,  a  police  officer  of  the  city 
of  New  York,  was  indicted  for  willful  neglect  of  duty  in  neg- 
lecting to  carefully  observe  and  inspect  and  to  use  and  exercise 
all  proper,  reasonable  and  effective  means  within  his  power  for 
the  prevention  of  the  keeping  and  maintenance  of  a  house  of 
ill-fame  and  a  house  of  prostitution  in  tbe  city  of  New  York, 
and  for  the  detection  and  arrest  of  the  person  keeping  and 
maintaining  the  same.  The  defendant  was  convicted,  and  upon 
this  appeal  relies  upon  exceptions  taken  to  the  charge  of  the 
court  to  rulings  upon  refusals  to  charge  and  to  rulings  upon 
questions  of  evidence.  The  record  is  quite  voluminous,  and 
there  are  many  objections  and  exceptions  whidi  are  not  insisted 
upon  by  counsel  for  the  appellant,  and  which  it  will  not  be  nec- 
essary to  discuss.  We  have  carefully  examined  this  whole  rec- 
ord, however,  and  can  find  no  exception  that,  in  the  view  that 
we  take  of  the  case,  would  justify  us  in  reversing  the  judgment 
The  defendant  was  attached  to  the  nineteenth  precinct  as  a 
patrolman,  detailed  by  his  superior  officers  to  duty  in  citizen's 
drees.  His  special  duty  was  to  examine  and  report^  under  the 
direction  of  the  captain  of  the  precinct,  upon  disorderly  houses 
and  other  like  violations  of  law. 
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On  or  about  the  31st  day  of  May,  1901,  the  police  depart- 
ment received  a  oommnnioation  from  an  officer  of  the  Society 
for  the  Prevenition  of  Crime,  whioh  stated  that  No.  148  Weet 
Thirty-third  street  wae  a  disorderly  house;  that  it  had  been 
open  for  some  time;  that  inmates  thereof  had  accosted  men 
from  the  stoop,  and  requesting  lliat  the  house  be  closed.  This 
oommuniGation  appears  to  have  been  referred  to  the  inspector 
of  the  district  in  which  this  precinct  was  situated,  and  was  by 
the  inspector  referred  to  the  captain  of  the  precinct,  with  in- 
structions to  make  a  thorough  and  careful  inveetigatian  of  the 
matter,  and  to  use  all  lawful  means  to  remove  the  evil,  if  such 
evil  was  found  to  exist  Within  an  hour  or  two  after  the  cap- 
tain received  this  notice,  on  June  7,  1901,  he  told  the  defendant^ 
with  the  other  officers  who  were  attached  to  the  precinct  and 
assigned  to  duty  in  citizen's  dress,  that  he  had  received  a  com- 
plaint from  the  Society  for  the  Prevention  of  Crime  of  the 
existence  of  a  disorderly  house  at  148  West  Thirty-third  street, 
and  instructed  the  defendant  and.  the  other  officers  to  investi- 
gate the  complaint,  and  to  use  all  proper  means  at  their  com- 
mand to  ascertain  whether  the  house  was  as  charged  in  the 
complaint.  Subsequently  the  defendant  reported  to  the  cap- 
tain that  he  had  been  to  the  house  and  had  endeavored  to  obtain 
evidence,  and  had  not  obtained  it;  that  he  went  there  a  number 
of  times  and  watched  the  house  from  the  outside  to  see  if  there 
was  any  evidence  of  a  disorderly  house,  without  discovering 
any,  and  had  been  there  a  number  of  times  and  tried  to  get  in, 
but  was  refused  admittance.  The  defendant  subsequently  made 
like  reports  to  the  captain  in  relation  to  this  house,  and  nothing 
was  done  by  the  defendant  or  the  police  of  his  precinct  to  sup- 
press the  house.  It  would  seem  that  the  defendant  was  on  duty 
from  the  7th  of  June  to  the  9th  of  August,  1901,  with  the 
exception  of  two  days.  On  the  9th  of  August  this  house  was 
raided,  when  its  character  was  at  once  demonstrated,  and  arrests 
were  made.  A  witness  who  resided  at  No.  146  West  Thirty- 
third  street,  next  door  to  the  house  in  question,  was  called  by 
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the  prosecution  and  testified  that  the  houae  148  Weet  Thirty- 
third  street  had  been  a  disorderly  house  for  three  years;  that 
from  the  1st  of  January,  1901,  to  the  time  when  the  houee  was 
closed  in  August,  there  was  a  woman  on  the  stoop  day  and  ni^t ; 
that  ^e  called  to  every  man  that  passed  by;  that  the  witnesa 
had  heard  her  invite  men  in  the  house;  that  she  had  invited  the 
witness  in;  that  there  was  hardly  a  time  whan  the  witness 
passed  but  that  he  had  not  been  hissed  at  to  come  in ;  that  they 
were  dancing  and  singing  in  the  house  all  night;  that  when  the 
windows  were  open  in  the  summer  he  oould,  in  the  adjoining 
house,  hear  constant  singing  and  music  coming  from  the  house 
in  question ;  thait  the  women  were  in  the  habit  of  coming  to  the 
windows  partially  undressed ;  that  he  passed  the  house  five  or 
six  times  a  day,  and  when  on  the  stoop  of  his  own  house  could 
see  men  going  in  and  out  by  the  dozens,  and  women  on  the 
stoop  inviting  them  in ;  and  that  this  was  going  on  openly  day 
and  night  Another  witness,  who  lived  at  146  West  Thirty- 
third  street,  testified  that  she  had  observed  this  house  from 
the  1st  of  January  until  the  commencement  of  June,  when  she 
left;  thait  she  heard  dancing,  music  and  carrying  on  all  night; 
that  there  were  women  at  the  windows  calling  men  in  as  they 
passed,  and  that  there  was  a  woman  on  the  stoop  day  and  night 
calling  men  in;  that  women  stood  on  the  stoop  day  and  night 
soliciting  and  beckoning  men  to  come  in,  and  that  she  saw  men 
go  in  the  place  constantly.  Another  witness,  who  resided  in 
the  same  house,  testified  that  she  had  observed  this  house,  148 
West  Thirty-third  street,  for  about  a  year  before  August  9  th ; 
that  there  was  dancing,  singing  and  carrying  on  there  until 
4  o'clock  in  the  morning,  so  that  the  witnesa  could  not  sleep ; 
that  this  went  on  nearly  every  night  up  to  the  time  the  house 
was  closed;  thait  the  women  at  the  windows  and  on  the  stoop 
were  lightly  dressed ;  and  that  this  continued  from  the  1st  of 
January  to  August,  when  the  house  was  suppressed.  Another 
woman,  who  had  lived  at  the  same  house  for  one  year,  testified 
that  she  saw  men  constantly  going  into  148  West  Thirty-third 
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street;  that  she  saw  girls  sitting  at  the  windows  calling  the  men 
in;  that  this  was  kept  up  day  and  night  until  2  or  3  o'clock  in 
the  morning.  Another  woman,  who  resided  at  146  West  Thirty- 
third  street,  testified  that  from  the  1st  of  January,  1901,  to 
August,  1901,  she  saw  men  being  solicited  from,  the  windows 
and  from  the  doors  all  hours  in  the  day  and  in  -the  early  hours 
in  the  morning  and  at  night ;  that  she  noticed  a  woman  on  the 
stoop  calling  the  men  in,  besides  the  women  in  the  windows; 
that  the  witness  had  reported  this  house  to  'the  police,  but  could 
not  specify  the  oflBcer.  An  officer  for  the  Society  for  the  Pre- 
vention of  Crime  testified  that  he  visited  this  house,  148  West 
Thiiity-third  street,  on  the  11th  of  June  at  about  half -past  11 
at  night  in  company  with  another  officer  of  the  society;  that 
they  were  admitted  to  the  house  by  a  woman  and  taken  into 
the  parlor,  where  eight  women  were  seated ;  that  he  was  asked 
by  one  of  'the  women  to  treat,  which  he  did;  that  he  and  his 
companion  were  solicited  by  women  in  the  house  and  that  there 
were  several  other  men  on  the  premises  while  they  were  there; 
that  between  the  1st  of  January  and  the  1st  of  August  he  had 
passed  through  this  street  several  times  and  had  noticed  women 
sitting  on  llie  stoop  soliciting  men  to  come  in,  and  his  testi- 
mony  is  corroborated  by  the  other  officer  who  accompanied  him 
to  the  house.  Another  witness  connected  with  <the  same  soci- 
ety testified  thait  he  had  known  the  defendant  about  ten  years, 
and  that  during  all  that  time  he  waa  a  police  officer ;  'that  in  the 
latter  part  of  May  or  June,  1901,  he  had  a  conversation  with 
the  defendant  on  the  southwest  comer  of  Thirtieth  street  and 
Sixth  avenue;  fthat  the  defendant  stated  to  the  witness  that 
oertain  pool-rooms  were  going  to  be  opened  and  that  they  would 
like  to  be  protected  from  interference  by  the  Society  for  the 
Prevention  of  Crime,  and  if  such  a  thing  could  be  done  there 
would  be  good  money  in  it;  that  the  vriitness  told  the  defendant 
that  he  would  see  what  he  could  do ;  that  some  time  in  June  he 
again  saw  the  defendant ;  that  at  that  interview  the  defendant 
said  <that  the  superintendent  of  the  society  had  been  to  the  sta- 
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tion  house  with  a  complaint  against  148  West  Thirty-third 
street;  that  it  had  been  referred  to  headquarters  and  they 
wanted  an  investigation  made,  and  he  would  like  to  find  out 
whaft  the  society  people  wanted  done  with  it;  that  the  place 
had  run  for  about  three  years  and  they  would  like  to  kave  it 
continue  to  run  if  possible;  that  the  woman  ran  a  quiet  place 
and  he  did  not  like  to  interfere  with  her  unless  it  was  abso- 
lutely necessary;  that  the  wi^tness  again  saw  the  defendant  a 
week  or  two  weeks  after;  that  at  that  time  the  witness  told  tlie 
defendant  that  Dillon,  an  officer  of  the  society,  had  said  that 
the  society  was  not  going  to  raid  any  disorderly  house  unless 
they  had  orders  from  the  execuitiye  committee  to  do  so,  and  he 
guessed  it  would  be  all  right  to  run,  to  which  the  defendant  said 
all  ri^it,  and  asked  the  witness  to  call  at  the  station  house  and 
let  them  know  if  any  raid  was  intended  by  the  society;  that 
he  subsequently  had  another  talk  with  the  defendant,  at  which 
he  said  that  he  had  received  a  message  from  Dillon  that  the 
society  was  going  (to  raid  the  place;  that  subsequently,  on  the 
7th  day  of  August,  in  consequence  of  a  telephone  message,  he 
saw  the  defendant,  and  that  time  the  defendant  gave  the  witr 
ness  a  $100  bill,  and  said  that  it  was  a  present  from  No.  148 
West  Thirty-third  street.  Dillon,  who  was  an  offijoer  of  the 
Society  for  the  Prevention  of  Crime,  testified  that  he  visited 
this  house,  148  West  Thirty-third  street,  several  times  between 
the  1st  of  January  and  August,  when  the  house  was  raided; 
that  women  were  soliciting  from  the  house;  that  on  August 
9th  the  agents  of  the  society  entered  the  house  and  arrested  the 
keeper  and  took  her  to  the  station  house.  The  superintendent 
of  the  society,  who  made  the  complaint  to  the  police,  testified 
that  he  had  occasion  to  observe  this  house  from  the  Ist  of  May 
down  to  the  time  it  was  closed  in  August;  that  whenever  he 
observed  the  house  there  was  a  woman  on  the  stoop  calling  to 
men  as  they  passed ;  that  at  other  times  during  the  winter  there 
were  women  tapping  on  the  windows,  calling  attention  of  men 
and  asking  them  to  come  in ;  that  the  witness  was  in  the  house 
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in  April;  saw  six  or  seven  women  in  the  parlor,  with  several 
men  there;  that  men  and  women  were  talking  and  drinking 
together,  ajid  tlut  he  heard  women*  aak  mem  ito  take  them  up^ 
stairs,  saying  that  the  cost  would  be  $2 ;  that  he  went  into  the 
house  on  August  8th  at  11 :30  o^clock,  when  the  house  was  raided 
and  the  proprietor  arresrted. 

I  have  detailed  at  length  this  evidence  to  show  the  public 
character  of  the  house  and  what  transpired  from  the  windows 
and  stoop  opening  upon  the  public  street;  that  the  officers  of 
this  society  had  no  difficulty  in  obtaining  entrance  to  the  house, 
and  that  entrance  once  obtained  its  character  was  apparent 
would  seem  to  be  from  this  evidence  conclusively  established. 
In  fact,  it  would  appear  that  the  only  peTsons  who  had  any  diffi- 
culty in  obtaining  complete  knowledge  of  the  character  of  this 
house  were  the  police  officers  charged  with  the  duly  of  observ- 
ing and  inspecting  the  house  and  suppressing  it;  and  if  this 
testimony  is  true,  and  certainly  the  jury  had  a  right  to  credit 
it,  a  slight  observation  by  a  police  officer  should  necessarily  have 
disclosed  the  character  of  the  house  and  furnished  him  with  the 
evidence  to  justify  him  in  applying  for  a  warrant  for  the  arrest 
of  those  engaged  in  maintaining  and  operating  it.  The  de- 
fendant and  several  other  police  officers  attached  to  this  pre- 
cinct testified  as  to  their  efforts  to  obtain  evidence  as  to  the 
character  of  this  house,  and  that  they  were  unable  to  succeed, 
and  other  persons  who  were  in  the  habit  of  passing  through  this 
street  testified  that  they  had  failed  to  observe  any  evidence  that 
the  house  was  of  the  character  described. 

The  duty  imposed  by  law  upon  this  defendant  is  specified  in 
section  316  of  the  Charter  of  the  city  of  New  York  (Laws  of 
1897,  chap.  378,  as  amd.  by  Laws  of  1901,  chap.  466).  That 
section  provided:  "  It  is  herehy  made  the  duty  of  the  police 
department  and  force,  at  all  times  of  ihe  day  and  night,  and 
tiie  members  of  such  force  are  hereby  empowered,  to  .  .  . 
carefully  observe  and  inspect  ...  all  houses  of  ill-fame 
or  prostitution,  and  houses  where  common  prostitutes  resort  or 
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reside,  .  .  .  and  to  rBprese  and  restrain  all  unlawful  and 
disorderly  oanduct  or  praotioea  therein ;"  and  to  suppress  and 
preveot  the  violation,  of  all  laws  and  to  arrest  all  persons  gailtj 
of  violating  any  law  for  the  suppression  or  punishment  of 
crime.  And  it  waa  a  willful  neglect  in  the  performance  of  this 
duty  by  the  defendant  for  which  he  was  indicted  and  of  which 
he  has  been  convicted.  This  duty  imposed  upon  the  defendant 
was  not  solely  to  arrest  in  case  a  violation  of  the  law  had  been 
committed  in  his  presence.  There  was  specifically  imposed 
upon  him  the  duty  to  carefully  observe  and  inspect  all  houses 
of  ill-fame  or  prostitution,  and  -to  repress  and  restrain  all  unlaw- 
ful and  disorderly  conduct  or  practices  therein,  and  to  arrest 
all  persons  guilty  of  violating  any  law  for  the  suppression  or 
punishment  of  crime.  Knowledge  that  a  complaimt  had  been 
made  against  this  house  was  communicated  to  the  defendant 
by  his  superior  officer  and  he  received  directions  to  inspect  this 
house  and  to  obtain  evidence  of  its  character  if  possible.  In 
the  face  of  the  evidence  offered  by  the  proeecuition,  if  that  evi- 
dence is  to  be  credited,  it  is  perfectly  clear  that  this  officer 
either  failed  in  his  duty  to  observe  and  inspect  this  house,  for 
the  most  casual  inspection  would  have  disclosed  to  him  facts 
which  would  clearly  have  established  the  character  of  the  house; 
or,  having  inspected  and  ascertained  its  character,  he  failed  to 
report  what  he  observed  to  his  superior  officer,  and  failed  to 
perform  the  duty  that  then  rested  upon  him  of  obtaining  a 
warrant  for  the  arrest  of  the  keeper  of  the  house,  or  of  himsdf 
making  an  arrest.  He  was  indicted  both  for  failing  to  inspect 
and  observe  the  house,  and  also  for  failing  to  suppress  it  or 
arrest  the  inmates,  and  if  the  evidence  of  these  witnesses  called 
by  the  prosecution  is  'to  be  believed,  the  conclusion  irresistibly 
follows  that  the  defendant  willfully  neglected  his  duty  in  one 
or  the  other  of  the  particulara  mentioned.  If  the  testimony 
of  Whitney  is  true,  the  motive  of  the  defendant  in  thus  neglect- 
ing his  duty  as  a  police  officer  is  quite  apparent  To  sustain 
this  conclusion  it  is  not  necessary  to  show  that  this  defendant 
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had  personal  knowledge  of  the  character  of  the  house  such  as 
would  justify  him  in  arreeting  any  one  upon  the  premises  with- 
out a  warrant,  and  failed  to  make  an  arrest  WhAt  he  was 
bound  to  do  was  to  observe  and  inspect  the  house  and  to  repress 
and  restrain  all  unlawful  conduct  or  practices  therein.  For  k 
failure  to  perform  either  of  these  duties  he  was  guilty  of  a  mis- 
demeanor under  seotion  117  of  the  Penal  Code.  If,  instructed 
by  his  captain  to  inspect  and  observe  this  house  and  report 
upon  its  character,  he  failed  to  perform  that  duty  and  made 
a  false  report  to  his  captain,  he  would  be  guilty  of  a  violation 
of  this  section  of  the  Penal  Code.  If  he  inspected  i*  and 
ascertained  its  character,  as  from  the  evidence  offered  by  the 
prosecution  he  necessarily  would  have  done,  it  was  his  duty  to 
report  the  facts  to  the  captain,  and,  if  the  evidence  was  noi 
suflScient  to  justify  him  in  arresting  any  particular  individual, 
to  obtain  a  warrant  for  the  arrest  of  the  person  who  was  the 
owner  or  keeper  of  the  house.  He  could  have  repressed  or 
restrained  the  commission  of  illegal  acts  upon  the  premises 
by  obtaining  a  warrant  for  the  arrest  of  those  keeping  the 
house,  when  he  had  obtained  knowledge  of  facts  which  would 
justify  the  inference  that  the  house  was  a  disorderly  house 
within  tiie  meaning  of  the  statute,  and  assimiing  tka^  the  wit- 
nesses for  the  prosecution  testified  truthfully  to  the  ooourreinoes 
there,  it  is  impossible  to  believe  that  'the  defendant  could  have 
made  any  serious  effort  to  obtain  evidence  as  to  the  character 
of  the  house  without  the  discovery  of  such  facts  as  would  justify 
him  in  applying  for  a  warrant. 

In  submitting  the  case  to  the  jury  the  court,  after  reading  to 
diem  the  section  of  the  charter  to  which  attention  has  been 
called,  and  the  section  of  the  Penal  Code  under  which  the  de- 
fendant was  indicted,  said,  "  if  any  one  of  the  three  questions 
of  fact  which  I  will  submit  to  you  be  not  proven  to  your  satis- 
faction beyond  a  reasonable  doubt,  the  defendant  cannot  be 
found  guilty.  If  all  three  are  proven  to  your  satisfaction 
beyond  a  reasonable  doubt,  he  should  be  convicted  of  the  charge 
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against  him."  These  three  questions  were,  first,  "  Was  the 
house  number  148  West  Thirty-ithird  street  a  house  of  ill-fame, 
resorted  to  or  occupied  by  women  for  lewd  purposes?"  The 
second,  '^  Did  the  defendant  have  knowledge  of  its  character ! " 
and,  third,  "  Did  he,  with  knowledge  of  its  character,  willfully 
neglect  and  omit  to  perform  the  duty  enjoined  upon  him  by  law 
in  reference  to  that  house  ? "  The  count  thus  imposed  upon 
the  prosecution  the  obligation  of  proving,  beyond  a  reasonable 
doubt,  that  the  defendant  had  knowledge  of  the  character  of 
this  house,  and,  with  knowledge  of  its  character,  willfully  neg- 
lected and  omitted  to  perform,  the  duty  enjoined  upon  him  by 
law  with  reference  to  it.  This  certainly  was  as  favorable  a 
view  of  the  law  as  the  defendant  was  entitled  to.  The  court 
then,  at  the  request  of  the  defendant,  charged :  "  In  order  to 
obtain  a  warrant  for  the  arrest  of  any  persofn  the  defendant 
must  make  an  oath.  In  order  to  make  an  oath  he  must  know 
that  what  he  swears  to  is  true,  and  in  order  to  swear  to  it  he 
must  have  evidence,  and  without  evidence  the  whole  foundation 
of  the  prosecution  fails,"  and  that  the  omission  or  neglect  in 
order  to  be  willful,  within  the  meaning  of  the  statute,  must  be 
with  knowledge  and  with  criminal  intent.  There  was  no  ex- 
ception to  the  charge,  and  the  only  exceptions  taken  by  the 
defendant  were  to  the  refusals  to  charge  certain  requests.  The 
defendant  relies  upon  exceptions  to  refusals  to  charge  the  sixth 
and  ninth  requests.  The  sixth  request  is:  **  The  defendant 
might  have  had  the  strongest  moral  certainty  in  the  world  that 
the  house  Na  148  West  33d  street  was  a  house  of  prostitu- 
tion, yet  if  he  did  not  know  of  somebody  who  oan  swear  of  his 
own  knowledge  to  the  facts  of  which  the  defendant  was  morally 
certain,  the  defendant  had  no  right  to  make  an  arrest.  Such 
an  arrest  would  have  been  wanton  and  an  indefensible  act  of 
false  imprisonment."  This  the  court  refused  in  the  language 
requested.  The  ninth  request  was :  "  The  defendant  would 
not  have  been  justified  in  making  ati  arrest  based  upon  no  other 
evidence  than   that  of  the  reputation  of  the  hou9e  No.   148 
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W»t  33d  street  as  a  disorderly  house,  house  of  ill-fame  or 
house  of  prostitu'tion,  nor  upon  evidence  insufficient  in  law 
to  secure  a  conviction,  should  he  have  made  such  an  arrest" 
This  the  court  also  refused  to  charge.  I  do  not  think  that, 
conceding  the  sixth  request  to  have  been  pertinent,  it  contains 
a  proper  statement  of  the  law.  The  defendant  was  a  police 
offijoer,  and  as  such  had  power  to  arrest  a  person  guilly  of  a 
misdemeanor  committed  in  his  presence.  If  he  had  personal 
knowledge  of  the  fact  that  this  house  was  a  house  of  prostitu- 
tion, it  was  not  only  his  right  but  his  duty  to  arrest  those  main- 
taining the  house.  Yet  this  proposition  eliminates  this  per- 
sonal knowledge  of  the  defendant  The  court  was  asked  to 
say  if  the  defendant  did  not  know  of  somebody  who  could 
"  swear  of  his  own  knowledge  to  the  facts  of  which  the  defend- 
ant was  morally  certain,  the  defendant  had  no  right  to  make 
an  arrest"  By  section  177  of  the  Code  of  Criminal  Procedure 
it  is  provided  that  a  peace  officer  may,  without  warrant,  arrest 
a  person  for  a  crime  committed  or  attempted  in  his  presence; 
when  the  person  arrested  has  committed  a  felony,  although  not 
in  his  presenoe ;  when  a  felony  has,  in  fact,  been  committed,  and 
he  has  reasonable  cause  for  believing  the  person  to  be  arrested 
to  have  committed  it  If  this  was  a  disorderly  house,  and  the 
defendant  had  personal  knowledge  of  that  fact,  it  was  his  duty 
to  arrest  the  person  maintaining  it  whether  he  knew  of  anybody 
else  who  could  swear  to  the  facts  or  not  This  whole  case 
was  tried  upon  the  theory  that  the  defendant  did  have  knowl- 
edge of  the  fact  that  a  crime  had  been  committed,  and,  having 
such  knowledge,  willfully  refused  to  make  an  arrest  or  sup- 
press the  house,  as  required  by  law,  and  it  would  have  been 
misleading  to  charge  that  he  was  not  justified  in  making  an 
arrest  unless  he  had  the  evidence  of  some  other  person  as  to 
the  facts  to  justify  the  inference  that  a  crime  had  been  com- 
mitted. But  this  request  to  charge  was  refused  in  the  lan- 
guage proposed,  and  the  court  had  already  charged  the  jury 
that  to  convict  the  defendant  they  must  find  that  the  defendant 
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had  knowledge  of  tibe  cbaracter  of  this  house.  There  was  evi- 
dence that  would  justify  the  jury  in  finding  tiKat  this  def endairt 
had  personal  knowledge  of  the  character  of  the  house  and  took 
an  active  part  in  endeavoring  to  prevent  it  from  being  inter- 
fered with. 

I  also  think  ihe  court  was  justified  in  refusing  to  charge  die 
ninth  request  The  duty  of  the  defendant  was  not,  under  the 
law,  limited  to  making  an  arrest^  and  the  court  had  instructed 
the  jury  that,  unless  the  defendant  had  evidence  of  the  char- 
acter of  the  house,  "  the  whole  foundation  of  the  prosecution 
fails."  The  refusal  to  charge  these  requests  was  not  an  instruc- 
tion to  the  jury  that  the  officer  had  power  to  arrest  any  one 
in  this  house  without  personal  knowledge  that  an  offense  had 
been  committed,  or  without  having  obtained  a  warrant  from  a 
magistrate,  and  the  jury  had  been  oorrectely  instructed  upon 
the  duty  of  the  defendant  and  what  the  jury  must  find  to  justify 
a  conviction,  and,  in  view  of  the  charge  as  given,  we  do  not 
think  the  refusal  to  charge  this  request  was  error. 

The  next  exception  relied  upon  by  the  defendant  is  "the  re- 
fusal to  charge  that  "  This  presumption  of  innocence  is  legal 
proof  or  evidence."  Upon  that  subject  the  court  charged  the 
jury:  "  The  defendant  is  entitled  to  the  presumption  of  inno- 
cence,  and  that  presumption  rests  with  him-  throughout  the 
case  and  until  it  be  finally  overborne  by  evidence  which  will 
satisfy  the  jury  of  the  guilt  of  the  defendant,  and  then  the 
presumption  is  overthrown,"  and  «then  at  the  request  of  the 
defendant  the  jury  were  instructed  that  "  This  presumption 
or  proof  of  innocence  created  by  law  renders  it  unnecessary 
for  the  defendant  to  testify  as  a  witness  to  his  innocence,"  and 
"  To  overthrow  this  presumption  of  innocence  there  must  be 
legal  evidence  of  guilt  carrying  home  to  the  mind  of  every 
juror  a  degree  of  conviction  short  only  of  absolute  certainty." 
This  certainly  presented  a  question  of  presumption  of  inno- 
cence more  strongly  than  was  justified,  and  the  refusal  to  say 
that  the  presumption  is  legal  proof  or  evidence  was  not  error. 
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There  are  many  exceptions  to  rulings  npon  evidence  which 
are  presented  in  the  record,  but  I  do  not  find  that  any  of  them 
would  justify  a  reversal  of  this  judgment. 

Upon  the  whole  case  I  tliink  the  defendant  has  had  a  fair 
trial;  that  there  is  no  doubt  of  his  guilt  and  that  the  jury  were 
justified  in  the  conclusion  at  which  they  arrived. 

The  judgment  appealed  from  should  be  affirmed. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  affirmed. 


Court  of  Appeals. 

February  10,  1003. 

THE  PEOPLE  V.  WILLIAM  J.  GLEN. 

(173  N.  Y.  395.) 

1.  Iin>icT]n:irr— Dismissal    of — Coos    Caiif.     Pboo.,    Seo.    313,    not 

Exclusive. 

Section  313,  Code  Criminal  Procedure,  relating  to  the  grounds  upon 
which  an  indictment  must  be  set  aside  on  motion,  so  far  as  it  is 
intended  to  regulate  only  matters  of  procedure  which  involve  no  con- 
stitutional rights,  is  valid  and  must  be  obeyed  by  the  courts;  but 
to  the  extent  that  it  may  destroy,  curtail,  affect  or  ignore  the  con- 
stitutional rights  of  a  defendant  it  has  no  force  and  is  void.  A 
motion  to  dismiss  an  indictment  against  him  may  be  entertained  on 
other  grounds,  therefore,  than  those  specified  in  the  section. 

2.  Appeal — Chaboe   to  Gband   Jubt   not  to  be   Considebed   umxaB 

PbOPEBLT  AUTHEITTICATED. 

Where  the  only  authentication  of  a  charge  to  the  grand  jury,  on 
the  record,  is  the  affidavit  of  a  newspaper  reporter  that  he  made  and 
published  a  copy  of  a  paper  given  him  by  the  court  stenographer  pur- 
porting to  be  a  transcript  of  the  charge,  an  alleged  error  therein  will 
not  be  considered  by  the  Court  of  Appeals. 
Vol.  XVII— 15 
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3.  IiiDicncsifT— PBEsuMPnoif    That    it    is    Based    Upon    Leqal  ah» 

SumciEnx  Evidence. 

It  9eems,  that  a  charge  to  the  grand  jury  that  "  if  what  i8  charged 
in  these  affidavits  shall  be  proven  before  your  body,  then  it  wiU  be 
your  duty  to  find  a  bill  of  indictment  for  this  misdemeanor  against 
the  persons  who  are  guilty  of  it/'  assuming  it  to  be  erroneous,  does 
not  bind  the  grand  jury,  and  it  cannot  be  presumed  that  it  was  in- 
fluenced thereby,  unless  it  deliberately  ignored  its  duty  under  ths 
statute  to  find  an  indictment  only  upon  legal  evidence,  which  un* 
explained  or  contradicted  would  warrant  a  conviction.  Such  charge, 
however,  is  strictly  correct,  since  "  proven  before  your  body "  means 
proven  by  legal  evidence  and  by  the  amount  or  weight  of  evidence  that 
would  support  an  indictment  in  any  case. 

4.  Grand  Jury — ^Reading  of  Affidavits  to. 

The  fact  that  affidavits  were  read  to  the  grand  jury  by  the  judge 
alleged  to  have  charged  it,  which  tended  to  show  the  conunission  of 
the  crime  for  which  the  defendant  was  subsequently  indicted,  is  not 
sufficient  to  overcome  the  presumption  that  the  indictment  was  based 
upon  legal  and  sufficient  evidence,  nor  is  the  fact  that  the  record 
contains  no  indorsement  of  the  names  of  witness  upon  the  indict- 
ment as  required  by  section  271  Code  Criminal  Procedure;  the  grand 
jury  is  presumed  to  have  done  its  duty  and  to  have  found  the  indict 
men  wholly  upon  sufficient  and  legal  evidence  received  within  the 
grand  jury  room. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Department,  entered 
August  21,  1901,  affirming  a  judgmemt  of  the  Wayne  County 
Court  rendered  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  embracery.  The  facts,  so  far  as  material,  are  stated 
in  the  opinion* 

George  Raines  and  Willard  A.  Glen,  for  appellant, 

Charles  T.  Ennis,  for  respondent. 

Werner,  J. :  On  the  6th  day  of  Febmary,  1898,  the  de- 
fendant was  indicted  by  a  grand  jury  of  Wayne  county  for  the 
crime  of  embracery  under  section  75  of  the  Penal  Code,  which, 
80  far  as  it  is  applicable  to  the  case  at  bar,  provides  that  "a 
person  who  influences  or  attempts  to  influence  improperly  a 
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juror,  in  a  civil  or  criminal  action  or  proceeding,  or  one  drawn 
or  summoned  to  attend  as  such  a  juror     ...     in  respect 
to  his  verdict,  judgment    ...     or  decision,  in  any  cause 
or  matter  pending,  or  about  to  be  brought  before  him,  in  any 
case,     ...     is   guilty    of    a   misdemeanor."     The    indictr 
ment  charges,  in  substance,  that  on  or  about  the  5th  day  of 
February,  1898,  the  defendant  did  attempt  to  improperly  in- 
fluence, in  respect  to  his  decision  and  judgment  in  a  certain 
cause  and  matter  pending  and  about  to  be  brought  before  him, 
one  Abram  Weed,  as  a  member  of  the  grand  jury  theretofore 
summoned  and  about  to  be  convened  at  the  courthouse  in  and 
for  tlie  county  of  Wayne  on  the  7th  day  of  February,  1898. 
The  indictment  then  proceeds  with  a  detailed  statement  of  the 
particulars  of  the  offense,  and  concludes  with  the  charge  that 
the  defendant  then  and  there  well  knew  that  said  Abram  Weed 
had  been  theretofore  drawn  and  summoned  as  such  grand  juror, 
and  that  the  cause  and  maitter  respecting  which  the  alleged 
improper  influence)  was  exerted  was  then  pending  and  about 
to  be  brought  before  the  said  Abram  Weed  and  his  associates 
as  a  grand  jury. 

After  the  indictment  was  found  it  was  sent  to  the  Wayne 
County  Court  for  trial.  The  case  was  tried  and  submitted  to 
the  jury  nnder  a  charge  to  which  no  exception  was  taken  that 
is  now  presented  for  review.  The  alleged  error  of  the  trial 
court  in  its  charge  upon  the  subject  of  proof  of  defendant's 
good  character  was  discussed  by  appellant's  counsel  in  this 
court,  but,  as  no  exception  to  this  portion  of  the  charge  was 
taken  at  the  trial,  it  cannot  be  considered  here. 

On  the  28th  day  of  March,  1898,  the  defendant  was  con- 
victed of  the  crime  for  which  he  was  indicted.  Thereupon 
he  appealed  to  the  Appellate  Division,  which  sustained  the 
judgment  of  conviction,  by  a  divided  court.  Among  other 
questions  considered  by  that  court  was  the  one  whether  the 
evidence  was  sufficient  to  sustain  the  conviction.  A  majority 
of  the  court  held  that  it  was.     As  we  have  no  jurisdiction  to 
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pass  upon  the  weight  of  evidence,  the  decision  of  the  Appel- 
late Division  upon  that  branch  of  the  case  is  final.  We  can* 
not  say  there  is  no  evidence  to  sustain  the  judgment  Thero 
are  other  questions,  however,  which  we  are  called  upon  t^ 
review.  After  the  defendant  had  been  arraigned  in  the  County 
Court  he  demurred  to  the  indictment.  This  demurrer  was 
based  upon  grounds  that  are  not  material  here.  The  demurrer 
was  overruled,  and  thereupon  the  defendant  moved  to  dismiss 
the  indictment.  The  order  denying  tlie  motion  to  dismiss  tho 
indictment  recites  that  it  was  made  under  section  313  and  G71 
of  the  Code  of  Criminal  Procedure,  but  the  affidavits  upon 
which  the  motion  was  based  clearly  show  that  the  real  ground 
of  the  motion  was  that  the  learned  justice  of  the  Supreme 
Court,  presiding  at  the  term  for  which  the  grand  jury  above 
referred  to  had  been  impaneled,  had  committed  error  in  read- 
ing to  them  certain  affidavits  bearing  upon  the  accusation 
brought  against  this  defendant  and  in  the  instructions  given 
to  the  grand  jury  upon  that  subject.  This  is  not  one  of  the 
grounds  specified  in  section  313.  Two  questions  are  presented 
for  our  consideration  upon  this  appeal.  First.  Can  a  motion 
by  a  defendant  to  dismiss  an  indictment  against  him  be  enter- 
tained en  any  other  grounds  than  those  specified  in  section  313, 
Code  of  Criminal  Procedure  ?  Second.  If  such  a  motion  can 
be  heard  on  other  grounds  was  error  committed  by  the  learned 
justice  of  the  Supreme  Court  in  reading  affidavits  to  the  grand 
jury  and  in  his  instructions  to  them  relating  to  the  accusation 
against  the  defendant  of  the  crime  of  which  he  was  subsequently 
convicted  ? 

Section  313  of  the  Code  of  Criminal  Procedure  provides 
that  "  The  indictment  must  be  set  aside  by  the  court  in  which 
the  defendant  is  arraigned,  and  upon  his  motion,  in  either  of 
the  following  cases,  but  in  no  other:  1.  When  it  is  not  found, 
indorsed  and  presented  as  prescribed  in  sections  2G8  and  272. 
2.  When  a  person  has  been  permitted  to  bo  present  during  the 
session  of  the  grand  jury  while  the  charge  embraced  in  the  in- 
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dictment  wa«  under  consideration,  except  as  provided  in  sec- 
tions 262,  263  and  264/'  Section  671  refers  only  to  dis- 
missals of  indictments  on  motion  of  the  court,  or  of  the  district 
attorney,  and  need  not  be  discussed. 

The  words  "  but  in  no  other  "  were  added  to  the  first  para- 
graph of  section  313  in  1897,  and  were  evidently  intended  to 
remove  all  doubts  which  had  been  raised  as  to  the  meaning 
of  said  section  by  the  conflicting  decisions  of  the  courts  upon 
that  subject  In  many  cases  it  had  been  held  that  this  Code 
provision,  as  it  stood  prior  to  1897,  could  not  limit  or  inters 
fere  with  the  inherent  power  of  the  courts  to  dismiss  indictr 
ments  upon  other  substantial  grounds  than  those  enumerated 
in  the  section  referred  to.  (People  v.  Molineux,  27  Misc. 
Rep.  79 ;  People  v.  Vaughan,  19  id.  298 ;  People  v.  Thomas, 
82  id.  170;  People  v.  Clarke,  8  N.  Y.  Crim.  Eep.  169;  People 
V.  Brickner,  id.  217;  People  v.  Moore,  65  How.  Pr.  177.) 
In  other  cases  it  had  been  held  that  this  section  of  the  Code 
was  exclusive,  and  distinctly  negatived  the  rights  of  courts  to 
dismiss  indictments  upon  any  other  grounds  than  those  therein 
enumerated.  (People  v.  Ruthcrfoi'd,  47  App.  Div.  209;  Peo- 
ple V.  Willis,  23  Misc.  Eep.  668 ;  People  v.  Winant,  24  id.  361 ; 
People  V.  O'Connor,  31  id.  668 ;  People  v.  Montgomery,  36  id. 
328;  People  V.  Scannell,  37  id.  345.) 

That  the  Legislature  has  the  undoubted  right  to  regulate 
mere  matters  of  procedure  in  all  actions  and  proceedings,  both 
criminal  and  civil,  is  too  well  established  to  require  either  disr 
cussion  or  citation  of  authority.  But  it  is  equally  clear  that 
no  legislative  enactment  can  be  permitted  to  deprive  the  citizen 
of  any  of  his  constitutional  rights.  From  time  immemorial  our 
common  law  courts  have  exercised  the  power  to  set  aside  and 
quash  indictments  on  motion,  not  only  for  defects  in  form,  but 
for  irregularities  and  errors  that  were  proved  by  extrinsic  evi- 
dence. Such  matters  are  now  regulated  by  the  provisions  of 
the  Code  of  Criminal  Procedure,  and  however  inconvenient, 
or  even  oppressive,  they  may  appear  to  be  in  specific  cases,  the 
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courts  must  apply  them,  as  best  they  can,  for  they  embody  the 
commands  of  the  law-making  power  in  matters  wherein  its  fiat 
is  supreme  and  final. 

But  our  courts  have  also  always  asserted  and  exercised  tho 
power  to  set  aside  indictments  whenever  it  has  been  made  to 
appear  that  they  have  been  found  without  evidence,  or  upon 
illegal  and  incompetent  testimony,  (U.  S.  v,  Coolidge,  2  Gall. 
864;  People  v.  Eestenblatt,  1  Abb.  268;  People  v.  Briggs,  60 
How.  17.)  This  power  is  based  upon  the  inherent  right  and 
duty  of  the  courts  to  protect  the  citizen  in  his  constitutional 
prerogatives  and  to  prevent  oppression  or  persecution.  It  is 
a  power  which  the  Legislature  can  neither  curtail  nor  abolish, 
and,  to  the  extent  that  legislative  enactments  are  designed  to 
effect  either  of  these  ends,  they  are  unconstitutional. 

The  broad  application  of  these  principles  to  the  case  at  bar 
is  simple.  So  far  as  said  section  313  is  intended  to  regulate 
only  matters  of  procedure  which  involve  no  constitutional 
rights,  it  is  valid  and  must  be  obeyed  by  the  courts;  but  to 
the  extent  that  it  may  destroy,  curtail,  affect  or  ignore  tho 
constitutional  rights  of  a  defendant,  it  has  no  force  and  is 
void.  (People  v.  Petrea,  92  N.  Y.  143.)  The  next  inquiry 
in  logical  progression  is  whether  said  section  313,  as  applied 
to  this  case,  does  invade  this  defendant's  constitutional  rights. 
For  the  purposes  of  this  discussion  we  shall  assume,  although 
we  do  not  decide,  that  the  defendant  had  the  same  right  to 
have  this  charge  of  misdemeanor  against  him  prosecuted  by 
indictment  that  he  would  have  had  if  charged  with,  the  com- 
mission of  a  felony. 

The  grand  jury  is  an  institution  that  we  inherited  with  the 
common  law.  It  is,  for  many  legal  purpose,  rather  difficult 
of  classification.  It  is  neither  a  regularly  organized  tribunal, 
nor  yet  an  entirely  informal  body.  While  in  a  certain  sense  a 
part  of  the  court  in  connection  with  which  it  conducts  its  de- 
liberations, it  is,  for  many  purposes,  free  from  any  restraint 
by  that  court     A  grand  jury  is  clothed  with  power  to  deter- 
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mine  both  the  facts  and  the  law,  and  its  methods  of  procedure, 
BO  far  as  they  are  not  discretionary,  are  fixed  by  statute  and 
not  by  rules  of  courts.  The  judge  or  justice  presiding  at  a 
court  held  in  connection  with  a  grand  jury,  must  charge  them, 
but  beyond  the  explicit  direction  to  read  or  deliver  to  them 
sections  252  to  267,  inclusive,  of  the  Code  of  Criminal  Pro- 
cedure, the  character  and  scope  of  the  charge  is  largely  a  mat- 
ter of  discretion.  No  exception  lies  to  such  a  charge,  and 
there  is  no  metliod  by  which  the  proceedings  of  a  grand  jury 
can  be  reviewed,  except  by  motion  to  dismiss  an  indictment 
or  in  arrest  of  judgment  (People  v.  Dimick,  107  N,  Y.  16.) 
The  learned  justice  presiding  at  the  term  of  court  during 
which  the  defendant  was  indicted  as  above  set  forth,  having 
heard  rumors  of  attempts  to  improperly  influence  grand  jurors 
in  a  certain  case  which  was  to  be  brought  before  them,  sum- 
moned the  grand  jury  into  court  and  delivered  a  charge  of 
which  there  is  a  purported  transcript  or  copy  in  the  record. 
The  portion  selected  by  the  defendant  for  criticism  is  that 
in  which  the  justice  said :  "  If  what  is  charged  in  these  affi- 
davits shall  be  proven  before  your  body,  then  it  will  be  your 
duty  to  find  a  bill  of  indictment  for  this  misdemeanor  against 
the  persons  who  are  guilty  of  it."  It  is  urged  on  behalf  of 
the  defendant  that  in  the  use  of  this  language  the  court  com- 
mitted error  which  aflFected  the  substantial  rights  of  the  de- 
fendant and  entitled  him  to  a  dismissal  of  the  indictment 
thereafter  found  against  him.  There  are  several  answers  to 
this  suggestion.  1,  Assuming  that  the  charge  in  this  particu* 
lar  was  erroneous,  the  grand  jury  were  not  bound  by  it,  and 
we  cannot  assume  that  they  were  influenced  thereby,  unless  we 
take  it  for  granted  that  they  deliberately  ignored  the  statu- 
tory command  to  receive  none  but  legal  evidence  (sec.  256, 
Code  Crim.  Proc),  and  to  find  an  indictment  only  where  the 
evidence  before  them  "  is  such  as  in  their  judgment  would, 
if  unexplained  or  uncontradicted,  warrant  a  conviction  by  the 
trial  jury.'*     (Sec.  268,  Code  Crim.  Proc.)     2.  The  statement 
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of  the  learned  justice  was  strictly  correct  Note  his  langnage: 
"  If  what  is  charged  in  these  affidavits  is  proven  before  your 
body,  then  it  will  be  your  duty  to  find  a  bill  of  indictment,'' 
etc.  It  must  be  presumed  that  when  the  grand  jury  was 
impaneled,  the  justice  either  read  to  them  the  sections  of  the 
Code  of  Criminal  Procedure  above  referred  to,  or  gave  them 
copies  thereof.  These  sections  contain  specific  directions  «s 
to  the  kind  and  degree  of  evidence  required  before  an  indict- 
ment can  properly  be  found  in  any  case.  In  his  charge  the 
justice  made  no  reference  to  the  kind  or  degree  of  proof  re- 
quired to  warrant  the  finding  of  an  indictment  under  section 
76  of  the  Penal  Code  and  it  is,  therefore,  fair  to  presume 
that  the  grand  jury  understood  the  phrase  "  proven  before  your 
body  '*  to  mean  proven  by  legal  evidence,  and  by  the  amount 
or  weight  of  evidence  that  would  support  an  indictment  in  any 
case.  3.  It  is  to  be  observed  that,  in  a  record  which  is  obvi- 
ously defective  in  many  respects,  the  only  authentication  of 
the  charge  to  the  grand  jury,  which  is  here  the  subject  of 
discussion,  is  the  affidavit  of  a  newspaper  reporter  that  he 
made  and  published  a  copy  of  a  paper  given  him  by  the  court 
stenographer,  purporting  to  be  a  transcript  of  the  charge.  The 
record  on  appeal  is  certified  to  by  the  county  judge  before  whom 
the  case  was  tried.  The  charge  in  question  was  delivered  by 
a  justice  of  the  Supreme  Court,  who  has  certified  to  nothing. 
In  its  last  analysis,  therefore,  the  question  is,  whether  the 
presumptive  regularity  of  an  indictment  shall  be  overthrown 
by  a  newspaper  report  of  a  charge  to  a  grand  jury.  The  state- 
ment of  the  proposition  carries  its  own  answer. 

But  it  is  urged  that  certain  affidavits  were  read  by  the  jus- 
tice to  the  grand  jury,  and  that  this  was  an  invasion  of  defend- 
ant's rights,  because  it  was  in  violation  of  section  256  of  the 
Code  of  Criminal  Procedure,  which  provides  that  "  The  grand 
jury  can  receive  none  but  legal  evidence."  Here,  again,  there 
is  an  obvious  weakness  in  defendant's  contention.  An  indict- 
ment is  a  record  of  the  court  which  imports  absolute  verity 
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until  properly  impeaclied.  (People  v.  Ilulbut,  4  Denio,  133, 
13G.)  The  presumption  is  that  an  indictment  is  based  upon 
legal  ami  sufficient  evidence  until  there  is  satisfactory  proof 
to  the  contrary.  In  the  case  at  bar  there  is  no  proof  of  that 
kind,  unless  it  is  to  be  found  in  the  reading  of  the  affidavits 
above  referred  to.  Did  the  grand  jury  thus  receive  illegal 
evidence?  We  think  not.  An  affidavit  read  outside  of  the 
grand  jury  room  is  not  evidence  received  by  a  grand  jury.  It 
is  certainly  not  evidence  when  a  grand  jury  is  plainly  instructed 
that  the  allegations  of  an  affidavit  must  be  proven  before  that 
body  in  order  to  warrant  the  finding  of  an  indictment  To 
hold  otherwise  would  be  to  discourage  what  may  be  a  very 
useful  and  conservative  practice  in  such  cases  as  the  one  at 
bar.  The  learned  presiding  justice  was  informed  that  attempts 
had  been  made  to  improperly  influence  grand  jurors.  It  was 
his  obvious  duty  to  take  some  steps  in  the  matter.  Did  he 
exceed  the  limits  of  his  duty  and  power  because  he  thought 
it  wiser  to  have  sworn  statements  upon  which  to  base  his  in- 
quiry tlian  to  rely  upon  unverified  rumors?  Were  the  grand 
jury  influenced  to  any  greater  extent  by  the  reading  of  affi- 
davits made  by  some  of  its  members  than  they  would  have 
been  by  the  oral  statements  of  the  justice?  Can  the  reading 
of  affidavits  in  a  court  room  be  sufficient  to  overthrow  the 
presumption  that  an  indictment  was  founded  wholly  upon  suffi- 
cient and  legal  evidence  received  within  a  grand  jury  room  ? 

All  of  these  questions,  it  seems  to  me,  must  be  answered  in 
the  negative,  unless  we  are  ready  to  say  that,  when  an  indict- 
ment is  assailed  without  proof,  it  must  be  upheld  by  affirma- 
tive evidence.  In  Hope  v.  People  (83  N.  Y.  423)  tlie  ques- 
tion arose  whether  it  was  error  to  submit  to  the  grand  jury 
certain  affidavits  presented  before  the  committing  magistrate, 
and  this  court  there  held  that  it  could  not  be  presumed  that 
the  grand  jury  made  any  improper  use  of  them  or  did  not 
proceed  according  to  law.  But  it  is  said  that  the  record  con- 
tains no  indorsement  of  the  names  of  witnesses  upon  the  indict- 
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ment,  as  required  by  section  271  of  the  Code  of  Criminal  Pro- 
cedure, and  that  this  lends  weight  to  the  otherwise  unproven 
assertion  that  the  indictment  herein  was  based  entirely  upon 
the  affidavits  read  in  the  court  room.  Upon  this  feature  of 
the  case  it  is  enough  to  say  that  the  indorsement  is  not  essential 
to  the  validity  of  the  indictment,  and  the  failure  to  make  the 
indorsement  cannot  raise  a  presumption  that  no  witnesses  were 
sworn  or  examined,  since  the  same  section  of  the  Code  expressly 
provides  for  the  making  of  such  indorsement,  upon  the  appli- 
cation of  a  defendant,  whenever  it  has  been  omitted. 

We  think  it  was  not  error  to  deny  the  motion  to  dismiss  the 
indictment,  and  as  we  cannot^  in  this  court,  consider  the  suffi- 
ciency of  the  evidence,  the  judgment  of  the  Appellate  Division 
must  be  affirmed. 

Parker,  Ch.  J.,  Gray,  Haight  and  Martin,  JJ.,  conenr; 
Bartlett  and  Vann,  JJ.,  not  voting. 

Judgment  affirmed. 


Supreme  Court— Speelal  Term^  New  York. 

February,  1903. 

MATTER  OF  APPLICATION  OF  SOLOMON  SATLES. 

(40  Misc.  136.) 

1.  Bail — Revissiox  of  Fobfetture  of — Statutb  of  LnnrATioNS. 

There  is  no  Statute  of  Limitations  barring  an  application  for  re- 
mission of  the  forfeiture  of  an  undertaking  for  bail. 

2.  Sake — Penal  Code,  Secs.  597,  598. 

The  giving  of  the  certificate  required  by  section  1482  of  the  Con- 
solidation Act  is  not  a  prerequisite  to  the  application  for  a  remis- 
sion of  the  forfeiture  of  bail.  And  although  section  1482  was  passed 
subsequently  to  sections  597  and  598  of  the  Penal  Code,  section  697 
was  amended  in  1895,  and  therefore  became  a  law  subsequent  to  the 
passage  of  section  1482. 
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I.  Sams. 

After  his  escape  the  indicted  person  surrendered  himself  and  was 
again  admitted  to  bail.  Sometime  after  the  district  attorney  moved 
for  dismissal  of  the  indictment  and  stated  in  open  court  thai  thcrt 
never  had  been  any  evidence  justifying  the  indictment  or  trial  of 
the  indicted  person,  and  a  subsequent  assistant  district  attorney^ 
thoroughly  familiar  with  the  matter,  makes  an  affidavit  that  fhe 
People  lost  no  rights  by  reason  of  the  absence  of  the  prisoner  during 
his  term.  Held,  thai  motion  for  remission  of  forfeiture  of  bail 
should  be  granted. 

Motion  for  an  order  directing  the  remission  of  the  forfeiture 
of  the  bail  of  Henry  L.  Sayles,  furnished  by  Solomon  Sayles, 
his  surety  in  a  certain  action  in  the  Court  of  General  Sessions 
in  and  for  the  county  of  New  York,  entitled  "  People  of  New 
York  against  Henry  L.  Sayles,"  and  that  the  amount  paid  in 
satisfaction  of  said  forfeiture  by  said  Solomon  Sayles  be  paid 
and  returned  to  him ;  that  if  necessary  a  reference  be  ordered 
to  take  proof  of  the  facts  and  circumstances  stated  in  the  mov- 
ing papers  and  for  such  other  and  further  relief  as  may  bq 
just  and  proper. 

On  April  13,  1886,  one  Henry  L.  Sayles  was  duly  indicted 
for  the  crime  of  bribery  in  the  Court  of  General  Sessions  of 
the  Peace  in  the  county  of  New  York.  Thereafter  said  Henry 
L.  Sayles  was  held  to  answer  by  said  court  upon  the  said  in- 
dictment, and  the  applicant  herein  gave  a  certain  bail  or  under- 
taking in  the  sum  of  $25,000  for  the  appearance  to  answer  of  the 
said  Henry  L.  Sayles  upon  the  triah  Oh  the  failure  of  said 
Henry  L.  Sayles  to  appear  the  said  court,  on  October  13,  1886, 
duly  ordered  the  forfeiture  of  said  bail.  On  said  last-mentioned 
day  judgment  for  $25,000  was  entered  against  this  applicant, 
and  thereafter  the  said  amount,  with  all  costs,  charges  and 
expenses  was  paid  by  the  applicant  to  the  comptroller  and 
chamberlain  of  the  city  of  New  York.  Thereafter,  on  May 
7,  1890,  the  said  Henry  Lw  Sayles  returned  to  the  jurisdiction 
of  the  court  and  voluntarily  surrendered  himself  for  trial  upon 
the  said  indictment     He  was  again  admitted  to  bail.     The 
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said  Henry  L.  Sayles  remained  within  the  jurisdiction  of  the 
court  until  June  13,  1890,  when,  upon  the  motion  of  the  lion. 
John  R.  Fellows,  the  then  district  attorney,  upon  the  ground 
that  there  was  not  and  never  had  heen  any  evidence  justifying 
the  indictment  or  trial  of  said  llenry  L.  Sayles,  said  indict- 
ment was  duly  dismissed  hy  the  Court  of  General  Sessions. 
This  motion  is  based  upon  the  alleged  facts  that  between  the 
date  of  the  forfeiture  of  said  bail,  to  wit,  on  the  13tli  day  of 
October,  1886,  and  his  surrender  on  the  7th  day  of  May,  1890, 
at  which  time  this  applicant  gave  new  bail  for  said  Henry  L. 
Sayles,  the  situation  with  respect  to  the  indictment  and  trial 
of  the  said  defendant  remained  the  same,  and  that  all  of  the 
witnesses  against  him,  if  any,  were  still  within  the  jurisdic- 
tion of  the  court  and  available,  and  he  could  have  been  tried 
as  well  at  said  time  and  with  the  same  likelihood  of  conviction, 
if  any,  as  at  the  time  said  bail  was  forfeited. 

The  contention  of  the  district  attorney  and  the  other  essen- 
tial facts  sufficiently  appear  in  the  opinion. 

Joseph  A.  Flannery  for  Solomon  Sayles. 

William  Travers  Jerome,  district  attorney. 

Truax,  J.:  If  the  contention  of  the  district  attorney  is 
right  a  motion  of  this  kind  could  not  be  made  after  a  district 
attorney  had  retired  from  office,  for  how  can  a  district  attorney, 
who  was  not  in  office  at  tlie  time  that  tlie  recognizance  was 
forfeited,  certify  that  the  People  of  the  State  of  New  York 
have  lost  no  rights  by  reason  of  the  failure  of  a  surety  to  pro- 
duce a  principal  in  compliance  with  the  terms  of  a  recogniz- 
ance given  by  him,  and  that  by  reason  of  the  principars  being 
produced  the  people  of  tlie  State  of  New  York  are  in  as  good 
a  position  to  prosecute  said  principal  as  when  said  failure 
occurred?  A  literal  interpretation  of  the  statute  (sec.  1482 
of  chap.  410  of  the  Laws  of  1882)  would  imply  that  the  cer- 
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tificate  was  to  be  issued  only  by  the  district  attorney  who  was 
in  office  at  the  time  of  tlie  forfeiture  of  tlio  recognizance,  and 
would  not  authorize  a  certificate  upon  information  and  belief. 
It  is  well  settled  tliat  tliere  is  no  statute  of  limitation  barring 
an  application  of  this  kind  (People  v.  Nooney,  G4  Ilun,  171), 
and  yet,  if  the  contention  of  tlio  district  attorney  is  correct, 
there  would  bo  a  statute  of  limitation  which  would  bar  the 
making  of  the  application  after  the  tenure  of  office  of  the  per- 
son who  was  district  attorney  at  the  time  the  recognizance  was 
forfeited  had  expired,  for,  I  take  it,  that  tlie  words  "  the  dis- 
trict attorney  "  mean  tlie  person  who  was  district  attorney  at 
die  time  the  recognizance  was  forfeited,  and  does  not  mean 
some  subsequent  district  attorney.  Moreover,  the  construction 
given  to  section  1482  by  the  district  attorney  would  in  effect 
make  the  district  at<tomey  tlie  sole  judge  of  whether  a  judg- 
ment entered  on  a  forfeited  recognizance  should  or  should  not 
be  opened,  because,  if  he  should  refuse  to  give  tlie  certificate 
required  by  section  1482,  if  the  contention  of  the  learned  dis- 
trict attorney  is  correct,  the  court  could  not  open  tlie  judgment. 
Such  cannot  be  the  law.  Sections  fi07  and  698  of  the  Code 
of  Criminal  Procedure  would  bo  rendered  nugatory  if  the 
contention  of  the  district  attorney  is  correct.  Section  597  says 
that  -the  Supreme  Court  may  remit  the  forfeiture  or  any  part 
thereof  upon  such  terms  as  are  just,  while  all  that  section  598 
requires  is  tliat  an  application  for  a  remission  of  the  forfeiture 
must  be  made  on  at  least  five  days'  notice  to  the  distriot  attor- 
ney of  the  county.  Now  if  his  certificate  is  a  prerequisite 
why  should  he  have  notice  of  the  application?  The  district 
attorney  also  contends  that  the  above-mentioned  sections  597 
and  598  are  controlled  by  section  1482  of  the  Consolidation 
Act,  because  the  latter  section  was  passed  later  than  the  former 
two  sections.  It  is  true  that  said  section  1482  was  passed  sub- 
sequently to  sections  597  and  598,  but  section  597  was  amended 
in  1895  (which  was  subsequent  to  the  passage  of  said  section 
1482  of  the  Consolidation  Act),  so  that  it  reads  as  it  now  reads, 
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and  tlierefore  became  a  law  subsequent  to  the  passage  of  said 
section  14S2  of  tlie  Consolidation  Act  (Qoillotel  v.  Mayor, 
87  N.  Y.  441.) 

It  now  remains  to  be  considered  whether  the  people  lost  anj 
rights  by  the  escape  of  the  indicted  person.  The  papers  show 
that  some  time  after  his  escape  the  indicted  person  returned  to 
this  county  and  surrendered  himself  and  was  again  admitted 
to  bail;  that  some  time  after  such  surrender  and  admission 
to  bail  John  IL  Fellows,  who  was  then  district  attorney,  moved 
for  the  dismissal  of  the  indictment,  and  then  stated  in  open 
court  that  there  was  not  and  never  had  been  any  evidence  justi- 
fying the  indictment  or  trial  of  said  indicted  person,  and  Mr. 
Delancy  Nicoll,  who  was,  in  the  years  1886,  1887  and  1888,  an 
assistant  district  attorney,  and  who  was  thoroughly  familiar 
with  tlie  matters  out  of  which  this  indictment  grew,  makes  an 
affidavit,  which  is  used  on  tliis  motion,  that  the  People  lost  no 
rights  during  his  said  term  of  office  by  reason  of  the  absence 
from  this  jurisdiction  of  the  said  indicted  person.  He  further 
certifies  that  he  verily  believes  that  the  People  lost  no  rights 
prior  to  the  surrender  of  the  indicted  person,  which  took  place 
on  the  7th  day  of  May,  1890. 

Motion  granted. 


Supreme  Court— Appellate  SiTision,  Third  Department. 

February,  1003. 

THE  PEOPLE  EX  EEL.  lifUEPnY  v.  LE  EOT  B. 
CRANE  ET  AL. 

(80  App.  Div.  202.) 

Gbaxd  Larceny — Withdrawal  of  Funds  from  Bank  bt  Officee  of 
Association — Penal  Code,  Sec.  628. 

Where  the  proof  before  an  examining  magistrate  shows  that  the 
treasurer  of  a  voluntary  association  received  $10,000,  deposits  it  in 
a  bank  as  such  treasurer  and  subsequently  drew  it  out  without  any 
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explanation  as  to  what  disposition  he  had  made  of  it,  and  refused 
to  account  for  the  money  to  the  officers  of  the  association,  it  is  suffi- 
cient, in  the  absense  of  any  explanation  by  him,  to  justify  a  magis- 
trate in  holding  him  for  grand  larceny  under  section  528,  Penal  Code. 

Appeal  by  the  relator,  Lawrence  Murphy,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  184h  day  of  December,  1902,  dismissing  the  writs  of  cei> 
tiorari  and  habeas  corpus  theretofore  allowed  in  behalf  of  the 
said  relator,  and  remanding  him  to  the  custody  of  the  warden 
of  the  city  prison. 

John  F.  Mclntyre,  for  the  appellant. 

Henry  G.  Gray,  for  the  respondents. 

Inoraiiam,  J. :  By  this  proceeding  it  was  sought  to  review 
the  action  of  a  city  magistrate  in  committing  the  relator  to 
the  city  prison  to  answer  to  a  charge  of  larceny.  It  appeared 
by  the  return,  to  which  there  was  no  traverse,  that  the  relator 
was  arrested  and  brought  before  the  respondent  Crane,  one 
of  the  city  magistrates,  charged  with  grand  larceny;  that  the 
city  magistrate  proceeded  to  examine  tlie  complainant  and  the 
witnesses,  and  upon  such  examination  determined  that  tliere 
was  probable  cause  to  believe  the  relator  guilty  of  the  charge, 
and  fixed  the  bail  at  the  sum  of  $10,000,  which  the  relator 
failed  to  furnish,  whereupon  he  was  committed  to  the  city 
prison. 

The  proceedings  upon  an  examination  before  a  magistrate 
are  regulated  by  chapter  7  of  title  3  of  part  4  of  the  Code  of 
Criminal  Procedure.  Section  207  provides  that  "  after  hear- 
ijig  the  proofs  and  the  statement  of  the  defendant,  if  he  have 
made  one,  if  it  appears,  either  that  a  crime  has  not  been  com- 
mitted, or  tliat  there  is  not  sufficient  cause  to  believe  the  de- 
fendant guilty  thereof,  the  magistrate  must  order  the  defend- 
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ant  to  be  discharged;"  and  section  208  provides:  "If,  how- 
ever, it  appear  from  the  examination  that  a  crime  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe  tho 
defendant  guilty  thereof,  the  magistrate  must,  in  like  manner, 
hold  the  prisoner  to  answer  the  same. 

The  only  inquiry  npon  tJiis  appeal  is,  whether  it  appeared 
upon  the  examination  before  the  magistrate  that  a  crime  had 
been  committed,  and  tliat  tlicre  was  sufficient  cause  to  believe 
the  defendant  guilty  thereof.  The  relator  was  charged  with 
grand  larceny.  Section  528  of  the  Penal  Code  provides  tliat 
"  a  person  who,  with  the  intent  to  deprive  or  defraud  the  true 
owner  of  his  property,  or  of  the  use  and  benefit  thereof,  or  to 
appropriate  the  same  to  the  use  of  tlie  taker,  or  of  any  other 
person  .  .  .  having  in  his  possession,  custody  or  control, 
as  a  bailee,  servant,  attorney,  agent,  clerk,  trustee  or  officer  of 
any  person,  association  or  corporation  .  .  .  any  money, 
property,  evidence  of  debt  or  contract,  article  of  value  of  any 
nature,  or  thing  in  action  or  possession,  appropriates  the  same 
to  his  own  use,  or  that  of  any  other  person  other  than  the  true 
owner  or  person  entitled  to  the  benefit  thereof,  steals  such 
property  and  is  guilty  of  larceny." 

Upon  the  examination  before  the  magistrate  it  appeared  tliat 
the  relator  was  the  treasurer  of  a  voluntary  association  called 
the  "Stone  Cutters*  Association;"  that  as  such,  on  the  19th 
day  of  March,  1902,  he  received  from  the  financial  secretary 
of  the  association  a  check  for  $10,000  and  $100  in  bills,  for 
which  he  gave  a  receipt;  that  at  the  time  the  relator  received 
this  check  he  was  told  by  the  president  to  meet  the  executive 
board  of  the  association  at  Broadway  and  Liberty  street  on 
Saturday  morning  at  10  o'clock  and  turn  that  check  over  to 
the  executive  board  to  be  deposited  with  a  surety  company; 
that  tlie  relator  was  not  present  at  the  time  and  place  stated 
and  has  never  returned  or  accounted  therefor  to  the  executive 
committoc.  It  further  appeared  from  the  testimony  of  an 
officer  of  the  Twelfth  Ward  Bank  that  on  March  20th,  the  day 
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after  the  relator  received  this  money  of  the  association,  he 
deposited  in  said  bank  in  his  own  name  as  treasurer  of  the 
association  the  sum  of  $10,100,  and  that  subsequently,  in  the 
month  of  March,  he  withdrew  that  money  from  the  bank ;  that 
subsequently,  in  August,  one  of  the  trustees  of  the  association 
called  upon  the  relator  to  turn  over  this  money  and  account 
to  the  ti'ustees,  but  that  he  failed  to  comply  with  that  request. 
The  record  shows  that  a  copy  of  the  by-laws  and  constitution 
of  this  voluntary  association  was  offered  in  evidence,  but  no 
copy  of  them  was  annexed  to  the  return,  and  it  does  not  appear 
from  the  record  what  were  the  duties  of  the  treasurer  in  regard 
to  the  money  of  the  association.  We  have,  however,  the  fact 
that  the  relator  received  this  money  as  treasurer  of  the  associa- 
,tion,  deposited  it  in  a  bank  as  such  treasurer,  and  subsequently 
drew  it  out  of  the  bank  without  any  explanation  as  to  what 
disposition  he  had  made  of  it,  and  refused  to  account  for  the 
money  to  the  officers  of  the  association. 

I  think  that,  in  the  absence  of  any  explanation  by  the  re- 
lator, there  was  sufficient  evidence  to  show  tl\at  a  crime  had 
been  committed,  and  that  there  was  probable  cause  to  believe 
that  the  relator  was  guilty  of  the  crime,  under  section  528  of 
the  Penal  Code.  The  money  was  the  money  of  the  voluntary 
association,  not  that  of  any  individual  member  of  it  It  was 
received  by  the  relator  as  treasurer  of  the  association,  and  he 
was  bound  to  keep  it  as  suck  to  be  applied  as  required  by  the 
by-laws  and  constitution  of  the  association.  Any  appropria- 
tion of  that  property  by  the  treasurer  in  violation  of  this  duty 
would  be  larceny  within  the  section  referred  to.  Associations 
of  this  character  are  recognized  by  the  law  as  being  distinct 
from  copartnerships.  There  could  be  no  question  but  that  the 
Legislature  would  have  the  power  to  make  the  appropriation 
of  the  copartnership  property  by  one  member  of  the  copart- 
nership a  crime;  and  by  section  628  of  the  Penal  Code  the 
Legislature  has  made  it  a  crime  for  an.  officer  of  an  association. 
Vol.  XVII— 16 


Digitized  by 


GoogI( 


242  NEW   TOBK   CEIMINAI.    BEPOBTS^    VOL.    ZVII. 

having  in  bis  possession,  custody  or  control  any  money,  prop- 
erty or  article  of  value  of  any  nature  of  the  association,  and  j 
appropriates  the  same  to  his  own  use  or  that  of  any  other  per*  i 
son,  other  than  the  true  owner  or  person  entitled  to  the  benefit  r 
thereof;  and  there  was  evideoice  which,  unexplained,  justified 
the  magistrate  in  holding  that  the  relator  had  appropriated 
money  of  the  association  to  his  own  use,  and  failed  to  account 
for  it  to  the  association.     I  think,  therefore,  that  the  magis- 
trate was  justified  in  holding  the  relator,  and  that  the  court 
below  properly  dismissed  the  writs. 

It  follows  that  the  order  appealed  from  should  be  affirmed. 

Van  Brunt,  P.  J.,  concurred;  Lauqhlin,  J.,  concurred  in  - 
result;  Patterson  and  Hatch,  J  J.,  dissented. 

Hatch,  J.  (dissenting)  :    I  dissent  on  the  ground  that  there 
was  no  evidence  to  show  that  a  crime  had  been  committed,  and, 
therefore,  there  was  no  basis  upon  which  to  found  probable  . 
cause,  which  alone  would  authorize  the  magistrate  to  commit  ■• 
the  relator  to  answer. 

Patterson,  J.,  concurred. 

Order  affirmed. 


Court  of  Appeals. 

F^niary,  1903; 

THE  PEOPLE  V.  LUlGI  FILIPPELLI. 

'(173  N.  Y.  509.) 

1.  MxTRDEB — Defense  of  Jushfiabue  Hoicicidb — ^Tbiai^— Chabob  to  Jubt. 
fXJpon  the  trial  of  a  charge  o|.  murder  the  court  charged:    ./'7>.« 
establish  the  defense  of  justifiable  homicide  it  is  the  duty  of  one  |  ,^ 
engaged  in  a  quarrel  to  avoid  an  attack  and  not  become  the  aggres^r 
unless  other  means  are  imavailable,  and  if  you   find  that  the   de- 
fendant in  this  case  haying,  on  the  afternoon  of  the  22d  of  October,*, 
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been  engaged  in  a  quarrel  with  the  deceased,  and  desiring  to  con- 
tinue that  quarrel  descended  from  the  house  of  Bernardino  Marotta 
to  the  street,  and  knew  that  the  deceased  was  on  the  street,' 
and  with  the  intention  of  continuing  that  quarrel  and  for  the 
purpose  of  making  his  quarrel  effective  took  with  him  a  dan- 
gerous weapon,  and  if  under  those  circumstances  the  defendant 
sought  out  the  deceased  in  the  public  street  and  entered  upon  the 
quarrel  which  had  been  interrupted,  even  though  the  deceased,  under 
such  circumstances,  merely  drew  a  revolver,  the  defendant  may  be 
regarded  as  the  assailant  and  the  wrongdoer,  and  his  action  in 
stabbing  the  deceased  is  not  justifiable  homicide.  Held,  no  error. 
(  Vann,  J.,  dissenting,  on  the  ground  that  the  "  dangerous  weapon  '^ 
was  but  a  pen-knife.) 

2.  Same. 

The  strict  rule  as  stated  in  England  that  **  no  man  shall  justify 
the  killing  of  another  by  pretense  of  necessity  unless  he  were  himself 
without  fault  in  bringing  that  necessity  upon  himself"  has  not  been 
accepted  in  the  later  cases  in  this  country. 

3.  Same — Self-Defense. 

If  one  takes  life,  though  in  defense  of  his  own  life,  in  a  quarrel 
which  he  himself  has  commenced  with  the  intent  to  take  life  or  inflict 
grievous  bodily  harm,  the  jeopardy  in  which  he  has  been  placed  by 
the  act  of  his  antagonist  constitutes  no  defense  whatever,  but  he  is 
guilty  of  murder.  But  if  he  commenced  the  quarrel  with  no  intent 
to  take  life  or  inflict  grievous  bodily  harm,  then  he  is  not  acquitted 
of  all  responsibility  for  the  affray  which  arose  from  his  act,  but  his 
offense  is  reduced  from  murder  to  manslaughter. 

r 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  county  of  New  York,  rendered  February  21,  1901,  upon 
a  verdict  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree.  The  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

Nathaniel  Cohen,  for  appellant. 

William  Travers  Jerome,  district  attorney  (Howard  S.  Gans, 
of  counsel),  for  respondent. 
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CuiXEN,  J. :    The  appellant  was  convicted  of  murder  in  the 
first  degree  in  having  killed  one  Michael  Carrafiello  on  Octo- 
ber 22,  1900,  by  stabbing  him  in  the  bowels  with  a  knifa 
The  facts  of  the  case  lie  within  a  comparative  narrow  com- 
pass.    The  deceased  and  the  witness  Decicco,  on  the  day  of 
the  homicide,  went  from  Bridgeport,  Conn.,  where  they  were 
then  residing,  to  the  city  of  New  York,  and  about  2  o'clock 
in  the  afternoon  reached  the  apartment  of  an  acquaintance, 
Bernardo  Marotta,  in  First  avenue  near  One  Hundred  and 
Fifteenth  street.     There  they  found  Marotta,  his  wife  and 
the  appellant.     While  in  this  apartment  the  parties  had  some 
beer,  and  after  a  time  Mrs.  Marotta  demanded  from  the  de- 
ceased payment  of  some  money  which  the  latter  owed  to  her. 
The  deceased  stated  either  that  he  was  unable  or  unwilling 
to  pay  his  debt.     Some  words  ensued  between  them,  when  the 
defendant  intervened  in  the  dispute.     There  is  a  conflict  in 
the  evidence  as  to  what  thereupon  took  place.     The  defend- 
ant and  Marotta  and  his  wife  testified  that  the  deceased  drew 
a  revolver  and  threatened  to  shoot  the  defendant.     Decicco, 
the  companion  of  the  deceased,  testified  that  the  defendant 
drew  a  revolver,  and  that  the  deceased  had  none.     However  this 
may  be,  it  appears  that  no  blows  were  struck,  nor  weapons 
used,  and  that  Marotta  took  the  defendant  away  and  shut  him 
up  in  an  adjoining  room.     After  a  short  while  the  deceased, 
Decicco  and  Marotta  went  together  down  into  the  street  and 
remained  for  some  time  on  the  sidewalk.     Here  again  wit- 
nesses disagree  as  to  what  took  place.     Marotta  and  his  wife 
and  their  son,  a  boy  about  eleven  years  old,  say  that  the  de- 
ceased drew  his  revolver  and  threatened  the  defendant,  who 
appeared  at  the  window  of  the  room  above,  and  also  sent  by 
the  boy  a  challenge  to  the  defendant  to  come  to  the  street, 
when  he  (the  deceased)  would  "fix  him  like  Christ  on  the 
cross."     Decicco  denied  any  occurrence  of  this  character,  and 
testified  that  the  defendant  brandished   a  revolver  from  the 
window.     While  standing  on  the  sidewalk  one  De  Feo  joined 
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the  party,  and  the  deceased  and  Decicco  went  with  him  to 
his  apartments  in  One  Hundred  and  Fifteenth  street,  where 
they  met  Angelo  Testa.  There  they  played  cards  and  drank 
beer.  Between  7  and  8  o'clock  in  the  evening  all  these  per- 
sons went  out  of  the  house  and  stood  on,  the  sidewalk  at  the 
comer  of  One  Hundred  and  Fifteenth  street  and  First  avenue, 
listening  to  music  given  at  a  political  meeting  in  that  vicinity. 
While  there  Marotta  passed  by  on  his  way  to  a  saloon  to  get 
beer.  The  deceased  stepped  away  from  his  companions  and 
spoke  to  Marotta  and  at  this  time  the  defendant  approached 
him  and  inflicted  the  fatal  wound.  The  occurrence  was  of  the 
briefest  duration,  but  as  to  its  details  there  is  the  sharpest  con- 
flict between  the  witnesses.  The  three  companions  of  the  de- 
ceased (Decicco,  Testa  and  De  Feo)  testified  that  the  defend- 
ant approached  the  deceased  and  stabbed  him  in  the  abdomen 
without  warning  or  altercation.  The  defendant  and  Marotta 
testified  that  the  deceased  seized  the  defendant  by  the  coat 
and  drew  a  revolver,  and  that  thereupon  the  defendant  struck 
him  with  the  knife.  The  defendant  testified  that  he  was  afraid 
of  the  deceased,  and  that  when  he  saw  the  latter  he  opened  his 
knife  and  put  it  opened  into  his  pocket.  After  striking  the 
blow  the  defendant  ran  away  through  the  hallway  and  up  the 
stairs  of  an  adjacent  house,  to  the  roof,  where  he  was  appre- 
hended by  a  police  officer,  who  there  found  the  knife  which  the 
defendant  had  thrown  away.  No  revolver  was  found  on  the 
deceased  and  his  companions  testified  that  he  had  none.  The 
defendant  was  brought  into  the  presence  of  the  deceased,  who 
identified  him  as  the  man  who  had  inflicted  the  wound.  The 
deceased  died  the  following  day. 

From  this  summary  of  the  evidence  it  will  be  seen  that  the 
case  presented  a  clear  and  well-defined  question  of  fact  to  be 
determined  by  the  jury  and  that  question  has  been  resolved 
against  the  defendant.  If  the  testimony  of  the  companions 
of  the  deceased  was  believed^ — that  the  defendant  stabbed  the 
deceased  without  altercation  or  anythipg  occurring  at.  the  time 
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to  excite  passion  or  anger — it  cannot  be  denied  that  the  jury 
could  justly  infer  the  premeditation  and  deliberation  neces- 
sary to  constitute  murder  in  the  first  degree  under  our  statute. 
(Leighton  v.  People,  88  N.  Y.  117 ;  People  v.  Majone,  91  N. 
Y.  211;  People  v.  Conroy,  97  N.  Y.  62.)  In  the  Conroy 
case  it  is  said :  "  If  a  person  is  undisturbed  by  sudden  and 
uncontrollable  emotions,  excited  by  an  unexpected  and  observ- 
able cause,  and  is  in  the  possession  of  his  usual  faculties,  it 
will  be  presumed  that  his  actions  are  prompted  by  reason  and 
are  the  result  of  causes  operating  upon  his  mind  and  deemed 
sufficient  by  him  to  inspire  his  action.  A  sane  person,  meet- 
ing a  stranger  upon  the  street,  and  in  the  absence  of  a  sudden 
impulse  produced  by  an  observable  cause,  without  words  of 
explanation  or  warning,  immediately  drawing  a  deadly  weapon 
and  therewith  causing  death,  unquestionably  brings  himself 
within  then  penalties  prescribed  for  the  punishment  of  the 
crime  of  murder  in  the  first  degree."  It  is  true  that  if  the 
testimony  of  the  defendant  himself  and  of  Marotta  was  cred- 
ited the  affray  bore  an  entirely  different  aspect  and  the  jury 
might  have  found  that  the  homicide  was  either  justifiable  or 
constituted  manslaughter  only.  But  the  question  of  which  set 
of  witnesses  told  the  truth,  those  for  the  People  or  those  for 
the  defendant,  was  pre-eminently  one  for  the  jury.  The  jurors 
saw  the  witnesses  and  heard  them  testify,  and  from  their  ap- 
pearance, demeanor  and  manner  of  testifying  was  in  no  small 
measure  to  be  determined  the  credibility  which  should  prop- 
erly be  accorded  them.  In  such  a  case  the  finding  of  a  juiy 
should  not  be  set  aside  unless  we  see  that  error  has  been  com- 
mitted or  injustice  done.  Section  528  of  the  Code  of  Crim- 
inal Procedure  provides:  "When  the  judgment  is  of  death, 
the  Court  of  Appeals  may  order  a  new  trial,  if  it  be  satisfied 
that  the  verdict  was  against  the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  exception 
'  shall  have  been  taken  or  not  in  the  court  below."  But  it  is  the 
settled  law  "  that  in  determining  whether  a  new  trial  shall  be 
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•granted  under  it,  it  is  not  the  province  of  thia  court  to  review 
or  determine  controverted  questions  of  fact  arising  upon  con- 
flicting evidence,  but  that  the  jury  is  the  ultimate  tribunal 
in  such  a  case,  and  that  with  its  decision  the  court  may  not 
interfere  unless  it  reaches  the  conclusion  that  justice  has  not 
been  done."  (People  v.  Decker,  157  N.  Y.  186.)  It  is  fur- 
ther to  be  observed  that  there  are  several  circumstances  which 
tend  to  largely  discredit  the  defendant's  version  of  the  affray. 
No  pistol  was  found  on  the  deceased.  It  is  singular  that  if 
the  deceased  drew  a  pistol  in  Marotta's  apartments^  Marotta 
should  have  removed  the  defendant  from  the  apartment  and 
shut  him  up  in  another  room  and  have  accompanied  the  de- 
ceased to  the  street,  and  remained  there  apparently  in  amicable 
intercourse  with  him.  The  defendant  admits  that  before  he 
reached  the  deceased  he  opened  his  knife  and  had  it  opened 
in  his  pocket.  The  fact  that  the  weapon  used  by  the  defendant 
was  only  a  pocket  knife  was  doubtless  a  circumstance  to  be 
considered  in  his  favor,  but  opening  it  in  advance  of  the  affray 
militates  against  him.  In  the  light  of  the  evidence  we  cannot 
say  that  the  verdict  of  the  jury  was  wrong  or  that  justice  re- 
quires that  a  new  trial  shall  begranted. 

It  is  contended  that  the  trial  court  erred  in  its  instructions 
to  the  jury.     At  the  request  of  the  prosecution   the   court 
■  charged :    "  To  establish  the  defense  of  justifiable  homicide  it 
'  is  the  duty  of  one  engaged  in  a  quarrel  to  avoid  an  attack  and 
not  become  the  aggressor  unless  other  means  are  unavailable, 
•and  if  you  find  that  the  defendant  in  this  case  having,  on  the 
afternoon  of  the  22d  of  October,  been  engaged  in  a  quarrel 
with  the  deceased,  and  desiring  to  continue  that  quarrel,  de- 
scended from  the  house  of  Bernardino  Marotta  to  the  street, 
»«nd  knew  that  the  deceased  was  in  the  street,  and  with  the 
fintention  of  continuing  that  quarrel,  and  for  the  purpose  6i 
vmaking   his   quarrel    effective,    took   with    him    a    dangerous 
•J  weapon,    and   if   under    those   circumstaiices    the    defendant 
sought  out  the  deceased  in  the  public  street  and  entered  upon 
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the  quarrel  which  had  been  interrupted,  even  though  the  de- 
ceased, under  such  circumstances;,  merely  drew  a  revolver,  the 
defendant. may  be  regarded  as  the  assailant  and  the  wrong- 
doer, and  his  action  in  stabbing  the  deceased  is  not  justifiable 
homicide,"  to  which  the  defendant  duly  excepted.  It  is  urged 
that  the  charge  was  erroneous,  in  that  it  ignored  the  considera- 
tion that  to  deprive  a  person  who  commences  a  quarrel  of  the 
right  to  self-defense  the  quarrel  must  be  brought  on  or  the 
assault  committed  with  a  felonious  intent  either  to  kill  or 
inflict  grievous  bodily  harm  on  his  antagonist.  What  are  the 
rights  and  what  are  the  responsibilities  of  the  original  aggressor 
who  takes  life  in  a  quarrel  have  been  the  subject  of  much  dis- 
cussion by  the  text-writers  and  in  judicial  opinions.  The  strict 
rule  has  been  stated  in  England  that  "  No  man  shall  justify 
the  killing  of  another  by  pretense  of  necessity  unless  he  were 
himself  without  fault  in  bringing  that  necessity  upon  himself." 
(1  Hawkins  P.  C.  82,  83;  see,  also,  1  East  P.  C.  278.)  This 
extreme  doctrine  has  not  been  accepted  in  the  later  cases  in  this 
country.  It  has  been  held  that  if  the  defendant  withdraw  from 
the  quarrel  which  he  has  provoked  and  this  is  made  known  to 
his  antagonist  and  after  such  withdrawal  his  antagonist  assails 
him  with  intent  to  take  his  life  or  inflict  grievous  bodily  harm, 
he  may  lawfully  defend  himself.  (Stoffer  v.  State,  15  Ohio 
St.  47.)  The  doctrine  has  been  further  limited  even  where 
the  original  aggressor  has  not  entirely  withdrawn  from  the 
quarrel,  but  the  quarrel  was  commenced  with  no  intention  to 
either  take  the  life  of  the  opposite  party  or  inflict  upon  him 
grievous  bodily  harm.  (Wallace  v.  U.  S.,  162  II.  S.  466 ;  see 
Adams  v.  People,  47  111.  376;  Reed  v.  State,  11  Tex.  App. 
609.)  In  the  Wallace  case  it  is  said:  "  Where  a  diflSculty  is 
intentionally  brought  on  for  the  purpose  of  killing  the  de- 
ceased, the  fact  of  imminent  danger  to  tjie  accused  constitutes 
no  defense;  but  where  the  accused  embarks  in  a  quarrel  with 
no  felonious  intent,  or  malice,  or  premeditated  purpose  of 
doing  bodily  harm   or  killing,    and   under  reasonable  belief 
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of  imminent  danger  he  inflicts  a  fatal  wound,  it  is  not  mur- 
der." But  this  must  not  be  construed  as  implying  the  propo- 
sition that  under  the  circumstances  last  stated  the  killing  would 
be  justifiable  homicide.  In  the  case  then  before  the  court  the 
prisoner  had  been  convicted  of  murder  and  the  question  under 
review  was  the  exclusion  of  certain  testimony,  which  it  was 
claimed  tended  to  reduce  the  crime  from  murder  to  manslaugh- 
ter, and  the  statement  quoted  was  made  with  reference  to  that 
question.  This  appears  from  the  fact  that  the  Illinois  case 
and  the  Texas  case  cited  are  quoted,  with  approval.  The  doc- 
trine of  these  casee  is  very  plain.  In  the  Illinois  case  the 
court  said :  "  That  where  the  accused  sought  a  difficulty  with 
the  deceased  for  the  purpose  of  killing  him,  and  in  the  fight 
did  kill  him,  in  pursuance  of  his  malicious  intention,  he  would 
be  guilty  of  murder;  but  that  if  the  jury  found  that  the  accused 
voluntarily  got  into  the  difficulty  or  fight  with  the  deceased, 
not  intending  to  kill  at  the  time,  but  not  declining  further 
fighting  before  the  mortal  blow  was  struck,  and  finally  drew 
his  knife  and  with  it  killed  the  deceased,  the  accused  would 
be  guilty  of  manslaughter,  although  the  cutting  and  killing 
were  done  in  order  to  prevent  an  assault  upon  him  by  the 
deceased  or  to  prevent  the  dece«ised  from  getting  the  advantage 
of  him  in  the  fight."  In  the  Texas  case  the  court  said  of  self- 
defense:  "  It  may  be  divided  into  two  general  classes,  to  wit, 
perfect  and  imperfect  right  of  self-defense.  A  perfect  right 
of  self-defense  can  only  obtain  and  avail  where  the  party  plead- 
ing it  acted  from  necessity  and  was  wholly  free  from  wrong 
or  blame  in  occasioning  or  producing  the  necessity  which  re- 
quired his  action.  If,  however,  he  was  in  the  wrong — if  he 
was  himself  violating  or  in  the  act  of  violating  the  law — and 
on  account  of  his  own  wrong  was  placed  in  a  situation  wherein 
it  became  necessary  for  him  to  defend  himself  against  an 
attack  made  upon  himself  which  was  superinduced  or  created 
by  his  own  wrong,  then  the  law  justly  limits  his  right  of  self- 
defense  and  regulates  it  according  to  the  magnitude  of  his 
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own  wrong.     Such,  a  state  of  ease  may  be  said  to  illustrate  and 
.  determine  what  in  law  would  be  denominated  the  imperii 
right  of  self-defense.     Whenever  a  party  by  his  own  wrongful 
act  produces  a  condition  of  things  wherein  it  becomes  necesr 
sary  for  his  own  safety  that  he  should  take  life  or  do  serious 
bodily  harm,  then  indeed  the  law  wisely  imputes  to  him  his 
'  own  wrong  and  its  consequences  to  the  extent  that  they  may 
and  should  be  considered  in  determining  the  grade  of  offense 
which  but  for  such,  acts  would  never  have  been  occasioned. 
.     .     .     If  he  was  engaged  in  the  commission  of  a  felony  and, 
to  prevent  its  commission,  the  party  seeing  it  or  about  to  be 
injured  thereby  makes  a  violent  assault  upon  him,  calculated 
to  produce  death  or  serious  bodily  harm,  and  in  resisting  such 
attack  he  slay  his  assailant,  the  law  would  impute  the  originSal 
wrong  to  the  homicide  and  make  it  murder.     But  if  the  original 
wrong  was  or  would  have  been  a  misdemeanor,  then  the  homi- 
cide growing  out  of  or  occasioned  by  it,  though  in  self-defense 
.  from  an  assault  made  upon  him,  would  be  manslaughter  under 
the  law."     The  doctrine  of  these  cases  seems  to  us  entirely  just 
.  and  to  be  as  favorable  to  a  defendant  as  can  be  upheld  consist- 
ently with  proper  protection  of  human  life.     Tersely  stated  it 
is  that  if  one  takes  life,  though  in  defense  of  his  own  life,  in 
a  quarrel  which  he  himself  has  commenced,  with  the  intent 
.  to  take  life  or  inflict  grievous  bodily  harm,  the  jeopardy  in 
-  which  he  has  been  placed  by  the  act  of  his  antagonist  consti- 
:  tutes  no  defense  whatever,  but  he  is  guilty  of  murder.     But  if 
he  commenced  the  quarrel  with  no  intent  to  take  life  or  inflict 
grievous  bodily  harm,  then  he  is  not  acquitted  of  all  responsi- 
.  bility  for  the  affray  which  arose  from  his  act,  but  his  offense 
is  reduced  from  murder  to  manslaughter. 

Tested  by  this  rule  the  charge  of  the  trial  court  was  not 

;  erroneous.     Some  parts  of  it  are  subject  to  critiscism  as  being 

'  indefinite.     The  first  proposition,  that  "  td  establish  the  offense 

of  justifiable  homicide,  it  is  the  duty  of  ojae  engaged  in -a 

quarrel  to  avoid  an  attack  and  not  become  the  aggressor,  unless 
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Other  means  are  unavailable,"  stated  unquestionably  the  cor- 
rect rule  of  law.  (People  v.  Sullivan,  7  N.  Y.  396.)  In  the 
second  proposition,  ''  and  if  you  find  that  the  defendant  in 
this  case  .  .  .  with  the  intention  of  continuing  that  quar- 
rel, and  for  the  purpose  of  making  his  quarrel  effective,  took 
with  him  a  dangerous  weapon,  and  if,  under  those  circum- 
stances, the  defendant  sought  out  the  deceased  in  the  public 
street  and  entered  upon  the  quarrel  which  had  been  inter- 
rupted, even  though  the  deceased,  under  such  circumstances, 
merely  drew  a  revolver,  the  defendant  may  be  regarded  as  the 
assailant  and  the  wrong-doer  and  his  action  in  stabbing  the 
deceased  is  not  justifiable  homicide,"  there  is  a  lack  of  clear- 
ness. It  is  not  entirely  plain  what  is  the  meaning  of  the 
expression  "  and  for  the  purpose  of  making  his  quarrel  effect- 
ive." If  this  is  to  be  understood  as  meaning  with  the  pur- 
pose of  taking  the  life  of  the  deceased  or  inflicting  upon  him 

I  grievous  bodily  harm,  then,  concededly,  the  charge  was  proper. 
I  am  not  sure  that,  taken  in  connection  with  the  qualification 

.  stated  by  the  court,  that  the  jury  should  find  that  the  deceased 
took  with  him  a  dangerous  weapon ;  such  is  not  the  fair  mean- 
ing of  the  charge.  But  assuming  that  the  charge  is  capable 
of  the  .interpretation  that  if  the  jury  should  find  that  the  de- 
fendant renewed  the  quarrel,  whether  with  or  without  iptent 
to  take  life  or  inflict  grievous  bodily  harm,  the  killing  of  the 
deceased  was  not  justifiable  homicide,  it  was  nevertheless  cor^ 
rect^  for,  under  the  doctrine  of  the  cases  cited,  the  absence  of 
intent  to  take  life  or  work  grievous  bodily  injury  would  not 
make  the  subsequent  act  of  the  defendant  justifiable  homicide, 
but  only  reduce  his  offense  to  manslaughter.  As  to  this  grade 
of  crime,  the  instructions  of  the  trial  court  were  full  and  fair. 
The  judgment  should  be  affirmed. 

Vabtn,  J. :  I  dissent  upon  the  ground  that  there  was  no  evi- 
dence authorizing  the  jury,  to  find  that  the  defendant  "  took 
with  him  a  dangerous  weapon,"  because  the  knife  used  was  but 
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a  penknife  that  he  had  carried  in  his  vest  pocket  for  months. 
The  expression  quoted  was  an  essential  element  of  the  propo- 
sition charged,  and  the  exception  thereto  requires  a  reversal 

Pakker,  Ch.  J.,  Baetlett,  BLA.iGnT,  Mabtin  and  Weeneb, 
JJ.,  concur  with  Cullen,  J. ;  Vann,  J.,  reads  dissenting  memo- 
randum. 

Judgment  of  conviction  affirmed. 


Supreme  Gonrt— Appellate  Division^  Second  Department. 

March,  1003. 

THE  PEOPLE  V.  MAX  STEIN. 

(80  App.  Div.  357.) 

1.  Labcent — Information  Alleging  Petit  ob  Gband  Labcent— Tbul 

FOR  Either. 

Where  the  facts  laid  in  an  information  constitute  petit  larceny  or 
grand  larceny  the  defendant  may  be  charged  with  and  put  on  trial 
for  either  offense. 

2.  Trial  by  Jury — ^Misdemeanor. 

Defendant  is  not  entitled  to  trial  by  jury  where  offense  is  a  mis- 
demeanor. 

Appeal  by  the  defendant,  Max  Stein,  from  a  judgment  of 
the  Court  of  Special  Sessions  of  the  Peace  of  the  city  of  New 
York  in  favor  of  the  plaintiff,  entered  on  the  9th  day  of  July, 
1902,  convicting  the  defendant  of  the  crime  of  petit  larceny. 

Eichard  A.  Rendich,  for  the  appellant 

Eobert  H.  Eoy,  for  the  respondent. 

Jenks,  J. :  The  sole  grwmd  of  the  appeal  is  that  as  the  com- 
plaint set  forth  facts  which  constituted  the  crime  of  grand  laj- 
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ceny  in  the  second  degree,  the  Court  of  Special  Sessions  had 
no  jurisdiction.     The  information  against  the  defendant  read 
as  follows :     "  Frank  McKee,  of  number  228  Seventh  street, 
aged  —  years,  occupation  florist,  being  duly  sworn,  deposes 
and  says  that  on  the  22d  day  of  June,  1902,  in  the  Borough 
of  Brooklyn,  in  the  City  of  New  York,  and  County  of  Kings, 
one  Max  Levy,  age  sixteen  years,  did  with  intent  to  deprive  the 
true  owner  of  his  property,  did*  feloniously  attempt  to  steal 
and  carry  away  from  the  possession  of  deponent  one  watch  and 
chain  of  the  value  of  ten  dollars,  property  of  deponent.     From 
the  facts  that  deponent  was  standing  on  the  Iron  Pier  walk  at 
Coney  Island,  when  he  felt  a  pull  at  his  watch  in  his  vest 
pocket,  placing  his  hand  to  his  vest  pockety  he  came  in  contact 
with  defendant's  hand  which  had  partially  removed  said  watch 
and  chain ;  deponent  immediately  took  hold  of  defendant  and 
placed  him  in  charge  of  a  police  officer."     But  the  record  shows 
that  the  defendant  was  arraigned  in  the  Court  of  Special  Ses- 
sions upon  the  charge  of  petit  larceny,  pleaded  not  guilty  thereto, 
was  convicted  thereof  and  sentenced  for  that  crime.     Such  tak- 
ing of  property  of  value  less  than  $25  from  the  possession  of 
the  owner  constitutes  petit  larceny   (Penal  Code,  sees.   528, 
632),  and  as  a  taking  from  the  person  of  the  owner  is  certainly 
a  taking  from  his  possession,  the  facts  stated  in  the  information 
justified  a  charge  of  that  crime.     It  is  also  true  that  as  the 
taking  of  property  of  any  value  from  the  person  constitutes 
grand  larceny  (Id.  sec.  531),  the  facts  stated  in  the  informa- 
tion would  have  warranted  a  charge  thereof.     The  proposition 
of  the  defendant,  then,  is  that  inasmuch  as  the  facts  in  the 
information  warranted  a  charge  of  grand  larceny  as  well  as  of 
petit  larceny,  there  could  be  no  charge  of  petit  larceny.     I  think 
that  the  rule  is  that  where  the  facts  laid  in  an  information  con- 
stitute petit  larceny  or  grand  larceny,  the  defendant  may  be 
charged  with  and  put  on  trial  for  either  offense.     (People  v. 
Durkin,  5  Park.  243,  252.) 


Digitized  by 


GoogI( 


254  NSW   YORK    OBIMINAL   BEPOBTS^    VOL.    ZVII. 

The  offense  is  the  taldng  of  property  from  the  possession  of 
the  owner.  The  otfense  is  aggravated  if  the  property  be  taken 
from  the  owner's  person,  but  the  essence  of  the  criminal  act  is 
still  the  taking  of  property.  Both  offenses  are,  in  the  words 
of  Shaw,  Ch.  J.,  "  several  species  of  the  same  general  crime, 
with  more  or  fewer  cirumstances  of  aggravation,  and  subject 
to  a  gradation  of  punishments.  .  .  .  If  it  is  intended  to 
charge  the  mitigated  offense,  it  is  sufficient  to  charge  those  facts 
which  constitute  the  crime,  simply  omitting  the  circumstances 
which,  by  the  statute,  would  aggravate  the  offense  and  increase 
the  punishment"  (Devoe  v.  Commonwealth,  3  Mete  316,  327. 
See,  too.  Commonwealth  v.  Walker,  108  Mass.  309,  314 ;  cited 
with  approval  in  Abbott  v.  People,  75  N.  Y.  602 ;  People  v. 
Smith,  67  Barb.  46,  56.)  The  offense  was  a  misdemeanor 
(Penal  Code,  sec.  535),  and,  therefore,  the  defendant  was  not 
entitled  to  a  trial  by  jury.  (Const.  [1867],  art  6,  sec.  26; 
Const  [1894],  art  6,  sec.  23;  People  ex  rel.  Comaford  v. 
Dutcher,  83  N.  Y.  240.) 

The  judgment  of  conviction  should  be  affirmed. 

Babtlett,  Woodward,  Hibschberg  and  Hooker,  JJ.,  con- 
curred. 

Judgment  of  conviction  affirmed. 


Supreme  Coart— Appellate  Division^  Second  Department. 

March,  1903. 

THE  PEOPLE  V.  THOMAS  FINUCAK 

.  (80  App.  Div.  407.) 

1.  Prize  Fight — Evidence — ^Penal  Code,  Sec.  458. 

'Evidence  that  two  individuals  had  a  physical  contest  with  flats, 
where  each  spectator  contributed  a  dollar  and  that  it  continued  tea 
of  fifteen  minutes  with  intervals  of  rest,  and  that  one  of  the  men 
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was  knocked  down  once  or  twice,  waa  sufiScient  to  establish  that  it 
wa^  a  "  ring  or  prize  fight,"  in  violation  of  section.  458  of  the  Penal 
Code,  although  the  fighting  space  was  not  marked  off  by  ropes  and  * 
the  evidence  did  not  show  what  rules  were  in  vogue.  .«•'< 

2.  Samb— Aiding  and  Abettino  Prize  FioHr-^-CoDB  Gbih.  Pboc.,  Sec.  399. 
Where  the  owner  of  a  barn  rents  it  for  the  purpose  of  holding  a- 
"  smoker,"  with  the  '*  privilege  of  a  boxing  contest,"  and  the  tickets  « 
were  on  sale  in  his  bar  room  and  he  avoided  going  into  the  building 
during  the  day,  it  tends  to  corroborate  the  evidence  as  to  the  letting 
of  the  premises  furnished  by  one  of  the  contestants  as  required  by  ^ 
section  399,  Code  Criminal  Procedure. 

Appeal  by  the  defendant,  Thomas  Finucan,  from  a  judg- 
ment of  the  County  Court  of  Nassau  county,  rendered  on  the 
21st  day  of  May,  1902,  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Nassau,  upon  the  verdict  of  a  jury  convicting 
the  defendant  of  the  crime  of  aiding  and  abetting  a  prize  fight, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  26th  > 
day  of  July,  1902,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes,  and  in  arrest  of  judgment. 

Henry  A.  Monfort  (Ralph  Stout  with,  him  on  the  brief), 
for  the  appellant. 

James  P.  Niemann  and  John  J.  Graham,  for  the  respondent. 

WooDWABD,  J. :     The  defendant  was  charged  by  indictment 
with  the  "  crime  of  wilfully  and  unlawfiilly  instigating,  aiding, '  ' 
encouraging  and  furthering  a  contention  or  fight  between  two  ' 
persons,  commonly  called  a  ring  or  prize  fight,  in  violation  of 
section  458  of  the  Penal  Code  of  the  State  of  New  York,"  and   • 
it  was  further  charged  that  the  said  crime  was  committed  by 
the' defendant  as  the  owner,  agent,  lessee,  tenant  and  occupant  * 
of  certain  premises  known  as  the  Washington  Hotel,  in  the 
town  of  Hempstead,  Nassau  county,  who  is  alleged  to  have 
rented  a  bam,  located  upon  the  said  hotel  premises,  for  the 
purpose  of  a  prize  fight  o^  the  18th  day  of  February,  1902,  ' 
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and  that  he  then  and  there  permitted  divers  persons  unlawfully 
assembled  to  enter  said  premises  and  witness  said  contention  or 
prize  fight,  and  did  then  and  there  instigate,  aid,  encourage  and 
further  said  fight  between  one  Jack  Collier  and  one  Sam  ChisseL 
Upon  the  trial  the  evidence  tended  to  show  that  the  defendant 
was  the  owner  of  the  bam  in  question ;  that  he  had  rented  the 
same  to  the  said  Collier,  through  a  friend,  for  the  purpose  of 
having  a  "  smoker,"  with  the  privilege  of  a  boxing  match,  and 
that  upon  the  night  in  question  100  or  more  people  assembled 
at  the  hotel,  where  tickets  reading  as  follows  were  distributed 
among  them :  "  Smoker.  Jack  Collier,  Sam  Chissel,  One 
Dollar."  These  tickets  were  subsequently  accepted  for  admis- 
sion to  the  bam,  where  Collier  and  Chissel,  dressed  in  regula- 
tion prize-ring  costume,  engaged  in  a  contest,  in  which  the 
latter  was  struck  several  times  and  \vas  finally  knocked  down, 
where  he  lay  until  some  one  counted  ten  or  more,  when  Collier 
was  declared  the  winner,  and  the  party  repaired  to  the  bar 
room  of  the  defendant,  where  a  melee  ensued,  in  which  the 
defendant  lost  a  diamond  pin  and  a  sum  of  money.  The  de- 
fendant was  found  guilty  of  the  crime  charged  and  appeals  to 
this  court. 

It  is  urged  that  as  the  indictment  does  not  follow  the  exact 
language  of  the  statute,  the  conviction  of  the  defendant  cannot 
be  sustained  unless  it  was  proved  upon  the  trial  that  he  was 
guilty  of  aiding  and  abetting  a  "  ring  or  prize  fight"  We  are 
of  opinion,  however,  that  the  evidence  was  such  that  the  jury 
might  properly  arrive  at  the  conclusion  that  the  contest,  which 
is  admitted  to  have  taken  place  in  the  defendant's  bam,  was  a 
ring  or  prize  fight.  It  was  a  physical  contest,  without  weapons, 
between  two  individuals,  for  the  purpose  of  entertainment; 
those  who  were  present  each  contributed  $1  for  the  purpose, 
we  may  assume,  of  compensating  the  contestants,  and  as  it  is 
conceded  that  one  of  the  men  in  the  arena  was  knocked  down 
once  or  twice,  and  that  the  contest  lasted  for  ten  or  fifteen  min- 
utes, with  intervals  of  rest,  it  is  hardly  to  be  doubted  that  it 
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was  such  a  meeting  as  the  law  was  intended  to  prevent.  The 
mere  fact  that  the  fighting  space  was  not  marked  off  by  ropes 
into  a  "  ring  ^^  of  sixteen  or  twenty-four  feet,  or  that  the  evi- 
dence does  not  show  what  rules  were  in  vogue,  is  of  little  prac- 
cal  importance.  The  contest,  by  whatever  name  it  may  be 
called,  was  evidently  what  ninety-nine  people  out  of  every  hun- 
dred in  the  ordinary  walks  of  life  would  call  a  ring  or  prize 
fight,  and  it  was  this  kind  of  contests  which  the  Legislature 
sought  to  prohibit  by  the  provision  of  the  Penal  Code  now 
under  consideration.  The  jury  having  found  that  the  defend- 
ant was  guilty  of  aiding  and  abetting  this  contest,  it  should  be 
sustained,  unless  there  was  manifest  error  in  the  trial. 

It  is  urged  that  as  the  evidence  to  connect  the  defendant 
with  the  letting  of  the  premises  was  furnished  by  one  of  the 
contestants,  an  accomplice  in  the  crime,  tlie  conviction  cannot 
be  sustained  unless  such  evidence  is  corroborated,  as  provided 
by  section  399  of  the  Code  of  Criminal  Procedure.  It  is  also 
suggested  that  the  evidence  of  the  accomplice  simply  shows 
that  it  was  represented  to  the  defendant  that  the  bam  was 
wanted  for  the  purpose  of  holding  a  "smoker,"  with  "the 
privilege  of  a  boxing  contest"  But  the  evidence,  while  de- 
claring that  the  language  used  was  that  quoted  above,  goes 
further  and  shows  that  the  accomplice  asked  the  defendant  if 
it  was  all  safe,  and  that  the  latter  said  it  was  all  right,  indi- 
cating that  the  parties,  while  talking  of  a  boxing  match,  had 
in  mind  that  they  were  not  acting  within  the  spirit  of  the  law. 
Assuming  that  one  of  the  contestants  who  made  the  bargain 
for  the  bam  was  an  accomplice,  we  think  there  is  no  difficulty 
in  pointing  out  evidence  which  would  tend  to  connect  the  de- 
fendant with  the  commission  of  the  crime,  as  required  by  sec- 
tion 399  of  the  Code  of  Criminal  Procedure,  entirely  independ- 
ent of  that  furnished  by  the  accomplice.  The  very  circum- 
stance that  the  defendant,  knowing  that  the  place  was  rented 
for  the  use  of  a  crowd  of  men,  made  no  effort  to  find  out  what 
Vol.  XVII— 17 
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use  was  to  be  made  of  the  premiaeSy  but  avoided  going  into  the 
building  during  the  day,  is  enough  to  justify  a  suspicion  at 
least  that  he  did  not  want  to  know  what  was  in  fact  to  be  done. 
When  it  is  remembered  that  the  evidence  showed  that  the  greater 
part  of  the  crowd  were  present  in  his  bar  room  before  the 
contest,  that  the  tickets  were  on  sale  there,  or  were  handed 
around  in  his  presence,  the  evidence  points  unmistakably  to  the 
conclusion  that  the  defendant  either  knew  of  the  real  purpoee 
or  took  such  pains  not  to  know  as  amounts  to  the  same  thing. 
The  defendant  could  not  close  his  eyes  to  matters  which  were 
passing  about  him  and  allow  his  premises  to  be  used  in  viola- 
tion of  law  and  escape  responsibility.  Under  the  rule  estab- 
lished in  People  v.  Everhardt  (104  N.  Y.  691)  we  think  the 
evidence  did  tend  to  corroborate  that  of  the  accomplice,  and 
the  question  of  the  sufficiency  of  such  corroboration  was  for 
the  jury  to  determine. 

The  judgment  appealed  from  should  be  affirmed. 

Babtlett,  Hibschbebo,   Jenks   and   HooKESy   JJ.,  con- 
curred. 

Judgment  of  conviction  affirmed. 


Supreme  Conrt^-Special  Term— Kings  Comily. 

March,  1903. 
THE  PEOPLE  V.  DUNCAN  YOUNG. 

(40  Misc.  256.) 

1.   CEBTinCATB    OF    RBASONABI.E    DoUBT— MUBDEB    IH     SkOOND     DeOBD— 

Evidence. 

Defendant  was  convicted  of  murder  in  the  second  degree  upon  evi- 
dence which  established  that  h«  was  discovered  in  the  night  time 
attempting  to  force  open  a  second  story  rear  window  and  was  hunt^ 
from  yard  to  yard  by  the  police,  at  last  running  up  a  fire  escape  to 
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get  away  from  a  woman  with  a  pistol  who  shot  at  him  twioe  from 
helow  when  he  shot  and  killed  a  man  who  had  leaned  out  of  a  win- 
dow and  struck  at  him.  Held,  that  as  the  trial  judge  refused  to 
instruct  as  to  manslaughter  and  charged  that  at  the  time  of  the 
homicide  the  defendant  was  attempting  to  commit  a  burglary,  in 
fipite  of  the  fact  that  when  he  killed  the  man  he  was  on  the  other 
side  of  the  block  trying  to  escape,  it  presented  a  proper  case  for  the 
issue  of  a  certificate  of  reasonable  doubt. 

2.  Same — ^Tbial — Instbuction,  Whxbe  not  Requested  bt  Jubt. 

Where  a  trial  judge  sends  twice  for  the  jury,  without  their  having 
been  asked  for  instruction  or  communicated  with  him,  and  tells  them 
that  it  is  unfortunate  that  they  have  not  agreed  and  urges  the  im- 
portance of  the  case,  the  time  and  expense  to  the  public,  and  then 
calls  upon  each  of  them  separately  to  state  if  he  did  not  desire  any 
information,  it  constitutes  a  reason  for  justifying  a  certificate  of 
reasonable  doubt. 

3.  Sake. 

Where  the  court  had  endeavored  by  questioning  the  jury  to  force 
them  to  agree  it  does  not  cure  the  defect  for  the  court  to  say :  "  I 
will  withdraw  them  all.  I  do  withdraw  them  all,  and  direct  tha 
jury  to  pay  no  attention  to  them." 

Application  for  a  certificate  of  reasonable  doubt  on  a  con- 
viction of  murder  in  the  second  degree  in  the  Court  of  General 
Sessions  in  the  county  of  New  York. 

Lewis  S.  Chanler,  for  application. 

Robert  C.  Taylor,  assistant  district  attorney,  opposed. 

Gatnor,  J.:  The  defendant  was  tried  for  murder  in  the 
first  degree.  The  evidence  tends  to  establish  the  following 
facts:  A  man  was  discovered  in  the  night-time  in  the  act  of 
forcing  open  a  second-story  rear  window  of  a.  house,  and  tried 
to  escape.  He  was  hunted  over  the  rear  fences  from  yard  to 
yard  by  the  police  and  the  awakened  residents  of  the  block. 
As  he  dodged  about  from  one  point  of  concealment  to  another, 
searehing  for  a  point  of  exit,  he  was  pelted  with  missiles  and 
also  shot  at  with  pistols  seven  or  more  times.     At  the  last  he 
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ran  up  a  rear  fire  escape  to  get  away  from  a  woman  with  a 
pistol.  She  shot  at  him  twice  from  below  as  he  went  up,  and 
a  man  leaned  out  of  a  window  above  and  struck  at  him  with 
a  stick  or  board.  He  shot  and  killed  the  latter,  and  continuing 
up  the  fire  escape  to  the  story  above,  entered  a  window  and 
made  his  escape  through  the  house  to  the  street.  This  was 
on  the  opposite  side  of  the  block  from  the  house  he  had  been 
discovered  trying  to  enter,  and  the  pursuit  had  lasted  a  con- 
siderable time,  apparently  more  than  ten  minutes. 

The  defendant  was  arrested  some  days  later,  charged  with 
the  homicide.  The  evidence  against  him  on  the  trial  consisted 
of  alleged  admissions  freely  made  by  him  before  his  arrest  to 
his  paramour  and  his  former  paramour  that  he  was  the  guilty 
person,  the  occasion  thereof  being  the  arrest  of  another  person 
for  the  homicide;  and  also  of  his  identification  after  his  arrest 
'  by  a  woman  who  had  seen  him  while  he  was  being  hunted  in 

'  the  back  yards  on  the  night  of  the  homicide,  as  already  de- 

scribed, and  by  another  woman  who  had  seen  him  in  the  street 
I  in  the  vicinity  that  same  night  before  the  said  attempt  to  com- 

mit burglary  was  discovered. 

The  said  evidence  was  by  no  means  conclusive,  being  to  some 
!  extent  suspicious  and  uncertain.     It  called  for  special  care  on 

I  the  part  of  the  court  and  jury.     The  jury  had  much  dijBSculty 

!  in  accepting  it  as  safe,  and  remained  out  over  night.     Next 

morning  the  learned  trial  judge  brought  the  jury  into  court 
,  and  spoke  to  them  at  length,  although  they  had  not  asked  for 

further  instruction  or  communicated  with  the  court  at  all.  He 
told  them  it  was  very  unfortunate  they  had  not  agreed.  He 
urged  the  importance  of  the  case,  the  length  of  time  the  trial 
had  taken,  the  expense  of  public  money  which  it  caused,  which, 
he  said,  "  no  one  can  figure  or  realize,"  the  mental  strain  of 
the  "  parties  engaged  "  in  it,  and  the  loss  of  the  jurors'  own 
time,  as  reasons  why  they  should  tiot  fail  to  agree.  He  in- 
vited any  juror  to  ask  him  questions  so  that  he  oould  aid  them 
to  an  agreement. 
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About  two  hours  afterwards  the  learned  trial  judge  sent  for 
the  jury  again  and  spoke  to  them  at  length,  although  they  had 
not  meanwhile  asked  for  any  instructions,  or  sent  any  com- 
munication to  the  court.  They  were  called  away  from  their 
deliberations,  and  the  first  words  of  the  learned  trial  judge  to 
them  were: 

"  I  have  sent  for  you  again.  I  want  to  repeat  to  you  what 
1  said  this  morning,  that  your  failure  to  agree  results  in  a  very 
great  waste  of  public  time  and  money,  and  a  miscarriage  of 
justice,  in  an  unnecessary  infliction  on  the  defendant,  and  the 
infliction  of  a  very  large  and  unnecessary  amount  of  labor  on 
the  district  attorney.  If  there  is  any  possibility  of  your  agree- 
ing, I  will  keep  you  together  further.  It  does  seem  to  me  that 
this  case  is  not  one  that  presents  a  proper  reason  for  a  dis- 
agreement" 

It  seems  to  me  a  matter  of  reasonable  doubt,  at  least,  whether 
it  was  not  a  substantial  error  to  disturb  the  deliberations  of  the 
jury  with  such  admonitions  as  these,  which  certainly  put  them 
under  pressure.  It  is  not  always  a  reproach  to  a  jury  to  dis- 
agree; sometimes  it  is  a  wholesome  outcome;  and  considera- 
tions of  work,  time  and  expense  should  not  influence  a  jury, 
especially  in  so  grave  a  case.  Such  considerations  in  the  jury 
room  to  influence  a  verdict  would  be  illegal.  Some  have  the 
erroneous  notion  that  such  a  trial  is  a  great  expense  to  the  pub- 
lic, and  jurors  might  be  influenced  by  that  fact  being  urged 
upon  them,  whereas  it  is  usually  of  little  expense,  as  this  trial 
apparently  was. 

The  effect  of  these  remarks  to  the  jury  must  have  been  en- 
hanced, it  seems  to  me,  by  what  followed.  The  learned  trial 
judge  urged  the  jury  to  "  point  out  any  particulars  of  law  or 
fact  that  is  troubling  you,"  so  that  he  might  by  his  instruction 
remove  the  trouble.  The  jury  had  not  sent  for  any  instruc- 
tion, nor  did  they  now  ask  for  any.  The  foreman  responded 
that  he  thought  the  evidence  was  understood  perfectly  well,  and 
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that  "  it  was  merely  a  matter  of  opinion  that  different  jurors 
gave  to  the  evidence,  that  is,  the  weight  they  give  it" 

Nevertheless,  the  learned  trial  judge  called  upon  each  juror 
separately  and  in  succession  to  state  if  he  did  not  "  desire  any 
informMion,'*  and  each  responded  in  the  negative.  At  this 
point  the  district  attorney  interposed  and  said  that  it  occurred 
from  time  to  time  that  there  could  be  an  honest  difference  of 
opinion,  and  that  "  we  should  be  loa^th  to  coerce  a  verdict,  where 
there  is  an  honest  difference  of  opinion." 

It  seems  to  me  a  matter  of  reasonable  doubt  whether  the  putr 
ting  of  such  a  stress  upon  a  jury,  not  only  collectively  but  by 
a  specific  call  upon  each,  is  not  substantial  error. 

On  the  counsel  for  defendant  taking  an  exception  to  "  each 
and  every  question  propounded  to  the  jury,"  the  learned  trial 
judge  said :  "  I  will  withdraw  them  all.  I  do  withdraw  them 
all,  and  direct  the  jury  to  pay  no  attention  to  them."  But  I 
suppose  the  question  of  whether  this  was  a  cure  remains  a 
doubtful  matter. 

The  learned  trial  judge  charged  the  jury  that  they  should 
find  the  defendant  guilty  of  murder  or  nothing,  and  refused 
the  request  of  the  defendant's  counsel  to  instruct  them  as  to 
the  law  of  manslaughter.  When  the  way  the  defendant  was 
being  hunted,  as  already  described,  is  considered,  and  that  he 
was  being  fired  at,  or  had  just  been  fired  at  twice,  from  the 
yard  below  the  fire  escape,  while  the  deceased  was  striking 
at  him  with  a  stick  from  above,  and  he  may  have  been  in  peril 
of  being  knocked  off  the  fire  escape  and  shot,  it  is  difficult  to 
see  how  the  trial  judge  had  the  right  to  decide,  as  matter  of 
law,  that  he  may  not  have  lacked  an  intent  to  kill ;  and  such 
intent  was  a  necessary  element  of  murder,  unless  at  the  time 
of  firing  the  fatal  shot  the  defendant  was,  within  subdivision 
3  of  the  section  of  the  Penal  Code  which  defines  murder  in  the 
first  degree  (sec.  183),  "engaged  in  the  commission  of,  or  in 
an  attempt  to  commit,  a  felony,"  etc.  The  learned  trial  judge 
charged  the  jury  that  he  was  so  engaged  if  they  found  that  he 
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was  tiie  person  who  had  been  discovered  at  the  beginning  at- 
tempting to  force  open  the  window,  provided  he  intended  to 
enter  to  commit  a  burglary.  But  he  was  not  at  the  time  of 
the  homicide  so  engaged.  On  the  contrary,  he  had  desisted, 
and  was  a  considerable  distance  away,  viz.,  on  the  other  side 
of  the  block,  trying  to  escape.  If  he  can  be  said  to  have  been 
still  engaged  in  the  burglary,  how  far  would  he  have  had  to 
get  away  before  he  would  not  be  engaged  in  it  ? 
Let  the  certificate  issue. 


Sapreme  Court — Appellate  DivisioB^  Third    Department. 

March,  1903. 

THE  PEOPLE  V.  MATE  MILLER 

(81  App.  Div.  266.) 

1.  Trial — Jubt — Challenge  fob  Bias — Code  Cbim.  Pboc.,  Sec.  376. 

Where  a  juror  has  from  reading  newspapers  and  from  discussions 
which  he  had  heard  formed  an  opinion  of  the  guilt  or  innocence  of 
the  prisoner,  which  it  would  take  strong  evidence  to  remove,  he 
should  be  excluded  under  challenge  for  bias  unless  he  is  able  to  state 
under  oath  not  only  that  he  could  render  an  impartial  verdict  ac- 
cording to  the  evidence,  but  also  that  such  opinion  or  impression 
would  not  influence  his  verdict. 

2.  Same — Code  Cbim.  Proc,  Secs.  148,  149 — Infobmation  as  to  Dis- 

OBOEBLY  House — Penal  Code,  Sec.  322. 

An  information  charged,  in  general  phrase,  that  defendant,  in  the 
city  of  Elmira,  had  violated  section  322  of  the  Penal  Code,  in  that 
she  did  unlawfully  keep  and  maintain  a  disorderly  and  common  bawdy 
house  and  house  of  prostitution.  It  then  stated  the  grounds  of 
deponent's  knowledge  to  be  that  he  with  another  on  May  27,  1901, 
about  10.46,  entered  the  "place''  of  defendant;  that  the  door  waB 
opened  by  the  proprietor  herself;  that  two  girls  came  to  the  room 
where  they  sat  and  asked  them  to  go  upstairs  with  them  to  their 
rooms  for  the  purpose  of  unlawful  sexual  intercourse,  and  that  the 
girl^  acted  in  a  lewd  manner.     Held,  that  the  information  was  in- 
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sufficient  to  confer  jurisdiction  upon  the  magistrate,  as  the  character 
of  "  the  place "  was  not  stated,  nor  that  defendant  knew  that  the 
girls  were  present  in  the  room  acting  as  stated  in  the  information, 
and  made  no  objection,  nor  was  it  alleged  that  the  girls  had  any 
rooms  or  that  they  were  members  of  defendant's  family  or  inmates 
of  her  house  or  that  she  had  any  control  over  them. 

Appeal  by  the  defendant,  Mate  Miller,  from  an  order  of 
the  County  Court  of  Chemung  county,  entered  in  the  office  of 
the  clerk  of  the  county  of  Chemung  on  the  9th  day  of  January, 
1902,  affirming  a  judgment  of  the  Eecorder's  Court  of  the  city 
of  Elmira,  in  favor  of  the  plaintiff,  bearing  date  the  8th  day 
of  August,  1901,  convicting  the  defendant  of  keeping  a  dis- 
orderly house,  arid  also  from  said  judgment  of  conviction. 

H.  D.  Wilcox,  for  the  appellant. 

Franklin  F.  Aldridge,  for  the  respondent 

Parker,  P.  J. :  It  is  impossible  to  read  the  record  in  this 
case  and  not  reach  the  conclusion  that  the  defendant  has  been 
convicted  by  a  jury  that  was  not  selected  in  accordance  with 
the  rules  of  law. 

Mr.  Crowell,  who  sat  as  a  juror,  had,  from  reading  the  city 
newspapers  and  from  discussions  which  he  had  heard,  formed 
an  opinion  concerning  the  guilt  or  innocence  of  the  prisoner, 
which  it  would  take  strong  evidence  to  remove. 

This  fact,  prima  facie,  disqualified  him  from  sitting  as  a 
juror,  and  he  should  have  been  excluded  under  the  defendant's 
challenge  for  bias,  unless  he  was  able,  under  the  provisions  of 
section  376  of  the  Code  of  Criminal  Procedure,  to  state  under 
oath  that  he  believed  that  such  opinion  or  impression  would 
not  influence  his  verdict,  and  that  he  could  render  an  impartial 
verdict  according  to  the  evidence.  If  he  should  so  testify,  and 
the  trial  court  should  be  satisfied  from  such  testimony  that  he 
did  not  entertain  such  a  present  opinion  as  would  influence  his 
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verdict^  then  the  existence  of  his  opinion,  so  formed,  would 
not  be  sufficient  to  disqualify  him.  (See  People  v.  McQuade, 
110  N.  Y.  800.) 

The  trial  court  inquired  of  Crowell  as  to  whether  he  believed 
that  he  could,  notwithstanding  his  opinion,  render  an  impartial 
verdict  on  the  evidence,  and  he  answered  that  he  thought  he 
could;  but  no  inquiry  was  made,  and  he  said  nothing,  as  to 
whether  he  believed  suck  opinion  would  influence  his  verdict. 
In  People  v.  Wilmarth  (166  N.  Y.  566,  569),  it  was  expressly 
held  that  although  the  juror  makes  the  statement  which  Crow- 
ell made  as  above  stated,  yet  if  he  neglects  to  state  his  belief 
as  to  whether  his  verdict  would  be  influenced  by  his  opinion, 
his  disqualification  as  a  juror  is  not  removed,  and  that  it  is 
error  to  allow  him  to  sit^  And  in  that  case  the  fact  that  such 
a  disqualified  juror  sat  was  held  sufficient  ground  for  the  re- 
versal of  a  judgment  of  conviction.  The  same  thing  is  again 
held  in  People  v.  Flaherty  (162  K  Y.  532,  535). 

In  addition  to  the  above,  Doxey,  Keefe  and  AUington  were 
summoned  as  jurors,  and  upon  being  examined  as  to  their  quali- 
fications, it  appeared  that  each  had  formed  an  opinion  that  it 
would  take  evidence  to  remove.  The  same  attempt  was  made 
to  remove  their  prima  facie  disqualification  as  was  made  in  the 
case  of  Crowell,  and  the  same  omission  to  inquire  as  to  his 
belief  whether  such  opinion  would  or  would  not  influence  his 
verdict  occurs.  Each  of  these  jurors  were  thereupon  challenged 
by. the  defendant  for  bias,  and  the  challenge  was  overruled. 
The  defendant  thereupon  challenged  each  of  them  peremptorily. 
Most  of  the  jurors  who  sat  in  the  case  were  chosen  after  the 
defendant's  peremptory  challenges  had  been  thus  exhausted, 
and  hence  the  overruling  of  such  challenges  was  also  error. 

Within  the  authorities  above  cited  the  foregoing  errors  are 
sufficient  to  require  a  reversal  of  this  judgment 

ITiere  is  another  error  claimed  by  the  defendant  which  is 
more  serious  in  its  results.  Upon  being  arraigned  for  trial, 
the  defendant  moved  to  be  discharged  on  the  ground  that  the 
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infonuation  was  not  sufficient  within  the  provisions  of  sectionft 
148  and  149  of  the  Code  of  Criminal  Procedure.  The  infor- 
mation is  sworn  to  by  one  Chipp,  and  charges  in  general  phrase 
that  the  defendant^  in  the  city  of  Elmira,  has  violated  section 
822  of  the  Penal  Code,  in  that  she  did  unlawfully  keep  and 
maintain  a  disorderly  and  common  bawdy-house  and  house  of 
prostitution.  So  far  the  information  designates  the  crime  com- 
plained of,  but  does  not  state  any  facts  tending  to  establish  the 
commission  of  that  crime.  It  then  proceeds  to  state  the  grounds 
of  deponent's  knowledge  "  of  said  violation,"  as  follows :  That 
he,  in  company  with  another,  on  May  27,  1901,  about  10 :45 — 
whether  day  or  night  does  not  appear — entered  "the  place" 
of  said  defendant.  What  kind  of  a  "  place "  it  was  is  not 
stated.  Whether  it  was  a  beer  saloon,  or  a  grocery  store  or  a 
hotel  does  not  appear.  He  then  proceeds  to  state  that  the  door 
was  opened  by  the  proprietor  herself,  and  it  would  seem  that 
they  entered  the  "  place  "  and  were  seated  in  some  room  thereof. 
It  is  then  further  stated  that  "  two  girls  came  to  the  room 
where  we  sat  and  asked  us  to  go  upstairs  with  them  to  their 
rooms  for  the  purpose  of  unlawful  sexual  intercourse.  The 
girls  acted  in  a  lewd  manner."  And  this  ends  the  statement 
of  facta  contained  in  that  information.  Do  such  facts  tend 
to  establish  the  commission  of  the  crime  above  charged  against 
the  defendant?  If  they  were  connected  with  another  fact, 
viz.,  that  the  defendant  knew  the  girls  were  present  in  the 
room,  acting  and  making  the  request  above  stated,  and  made 
no  objection  thereto,  I  would  be  inclined  to  hold  that  the  in- 
formation was  sufficient.  But  in  the  absence  of  any  charge  or 
suggestion  that  the  defendant  knew  anything  about  their  con- 
duct, or  was  in  any  way  responsible  for  it,  there  was  no  fact 
apparent  indicating  that  the  "  place  "  which  the  defendant  was 
then  keeping  was  in  any  manner  in  violation  of  section  822  of 
the  Penal  Code. 

It  must  be  noticed  that  there  is  no  charge  that  the  girls,  in 
fact,  had  any  rooms  upstairs,  or  that  they  were  members  of 
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her  family  or  inmates  of  her  house.  At  most>  they  claimed  to 
have  rooms  upstairs.  Nor  is  it  stated  that  the  defendant  had 
any  occupancy  or  control  of  the  second  story  of  that  "  place," 
or  that  the  girls  came  in  from  any  other  part  of  her  house,  or 
that  she  (defendant)  was  in  the  room  while  they  were  there, 
or  whether  it  was  minutes  or  hours  before  they  came  in.  Thus, 
there  is  nothing  to  connect  the  girls  with  the  defendant  or  the 
defendant's  place.  To  illustrate,  suppose  the  place  had  been 
a  restaurant  or  saloon  on  the  ground  floor,  rented  and  occupied 
by  the  defendant  for  that  purpose;  suppose  the  complainant 
had  been  ushered  in  by  the  defendant,  had  ordered  some  re- 
freshments and  sat  down  at  a  table,  and  the  defendant  had 
gone  out  to  prepare  them ;  that  the  two  girls  had  come  in  from 
the  street  and  sat  down  by  complainant  and  made  the  propo- 
sition sworn  to  by  him;  suppose  they  had  no  rooms  upstairs, 
or  suppose  they  had  rooms  there,  rented  from  another  party 
and  over  which  the  defendant  had  no  control,  from  such  facts 
no  suspicion  would  arise  that  the  defendant  was  keeping  her 
"  place  "  in  violation  of  section  322  of  the  Penal  Code,  and  yet 
every  such  fact  would  be  in  entire  harmony  with  those  stated 
in  the  information. 

It  seems  clear  that,  conceding  every  fact  stated  in  the  infor- 
mation to  be  true,  yet  alone  by  themselves  they  do  not  tend 
to  establish  that  any  crime  had  been  committed  by  the  defend- 
ant. Every  fact  therein  stated  is  consistent  with  her  entire 
innocence  of  the  charge,  and,  therefore,  the  magistrate  was 
without  authority  to  cause  her  arrest 

It  is  to  be  regretted  that  this  conclusion  must  be  reached,  for 
it  results  in  the  defendant's  discharge.  The  specific  objection 
was  taken  when  the  defendant  was  arraigned,  and  instead  of 
being  then  put  upon  trial  she  should  then  have  been  discharged. 
The  magistrate  had  not  then  acquired  any  jurisdiction  to  try 
her,  and  he  never  can  acquire  it  upon  such  an  information. 
Hence,  not  only  must  the  conviction  be  reversed,  but  the  de- 
fendant must  be  discliarged. 
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The  conviction  and  order  of  the  County  Court  must  be  re- 
versed and  the  defendant  discharged. 

All  concurred,  except  Smith,  J.,  who  voted  for  reversal  and 
a  new  trial. 

Judgment  of  conviction  of  Eecorder's  Court  and  order  of 
County  Court  confirming  same  reversed  and  the  appellant  dis- 
charged. 


Supreme  Court— Appellate  Division— Third   Department. 

March,  1003. 

THE   PEOPLE  V.    EDWARD  VAN   FEADENBUEGH. 

(81  App.  Div.  259.) 

1.  Board  of  Health — ^Penal  Code,  Sec.  397. 

A  board  of  health  has  no  right  to  forbid  the  bringing  into  a  vil- 
lage of  fresh  table  and  kitchen  refuse  from  a  sanitarium  for  consump- 
tives as  food  for  hogs  and  fowls,  so  long  as  there  was  no  proof  that 
this  refuse  was  any  more  dangerous  than  the  refuse  from  any  hotel. 

Appeal  by  the  defefRdant^  Edward  Van  Fradenburgh,  from 
a  judgment  of  the  County  Court  of  Sullivan  county,  bearing 
date  the  8th  day  of  February,  1902,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  bearing  date  the  8th  day  of  Febniary, 
1902,  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Sullivan,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

The  defendant  was  indicted  for  a  misdemeanor  in  willfully 
violating  a  lawful  order  of  the  board  of  health  of  the  village 
of  Liberty,  Sullivan  county,  N.  Y.  The  crime  is  claimed  to 
have  been  committed  under  section  897  of  the  Penal  Code, 
which  provides  that  a  person  who  willfully  violates  or  refuses 
or  omits  to  comply  with  any  lawful  order  or  regulation  pre- 
scribed by  any  board  of  health  is  punishable  by  imprisonment 
not  exceeding  one  year  or  by  a  fine  not  exceeding  $2,000  or  by 
both. 
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The  defendant  had  been  collecting  from  the  Loomis  Sani- 
tarium for  Consumptives  refuse  from  the  table  and  kitchen 
and  depositing  it  upon  his  premises  for  consumption  by  his 
chickens  and  hogs.  This  refuse  was  allowed  to  stand  for  such 
a  time  that  it  created  a  bad  stench,  and  after  having  been  duly 
notified,  he  was  directed  by  the  board  of  health  to  remove  the 
same  from  his  premises,  and  was  forbidden  from  drawing  into 
the  corporate  limits  of  said  village  of  Liberty  any  more  of  such 
refuse  from  said  sanitarium.  He  did  remove  what  was  then 
upon  his  premises,  but  in  disobedience  of  the  order  of  the 
board  of  health  he  did  draw  further  refuse  from  the  sanitarium 
upon  the  said  premises  in  the  village  of  Liberty.  For  this  he 
was  indicted  and  convicted.  Further  facts  appear  in  the 
opinion. 

W.  J.  Groo,  for  the  appellant 

Frank  S.  Anderson,  for  the  respondent. 

Smith,  J. :     The  gist  of  the  crime  of  which  the  defendant 
has  been  convicted  is  the  disobedience  of  a  lawful  order  of  the 
board  of  health.     Unless,  then,  the  order  disobeyed  was  one 
lawfully  made  by  the  board  of  health,  the  defendant  has  been 
guilty  of  no  crime.     There  is  no  proof  that  this  refuse  from 
the  sanitarium  for  consumptives  is  any  more  dangerous  to  the 
community  when  exposed  than  the  refuse  from  any  hotel,  and 
we  cannot  assume  such  to  be  the  fact  in  sustaining  this  convic- 
tion.    Has  the  board  of  health,  then,  the  right  to  forbid  a 
person  from  bringing  into  the  village  refuse  from  a  hotel  or 
any  other  public  house?     Under  the  evidence  in  this  case,  such 
refuse,  while  it  is  fresh,  is  wholesome  food  for  hogs  and  fowls. 
The  menace  to  the  public  health  lies  in  permitting  it  to  remain 
until  it  decays  and  throws  oflF  a  stench  which  is  prejudicial  to 
the  comfort  of  the  community,  if  not  to  its  healtL     As  long. 
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therefore,  as  the  mere  bringing  into  the  community  of  fresh 
refuse  from  a  public  place  has  in  it  no  element  of  threatened 
danger  to  the  public  health  or  comfort,  I  am  unable  to  see  by 
what  authority  the  board  of  health  is  permitted  to  prohibit  the 
same.  For  this  reason  the  People  have  failed  to  prove  the 
commission  of  a  crime,  and  the  judgment  of  conviction  must 
be  reversed. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted. 


Supreme  Covrtr-Speeial  Term— Schoharie  County. 

March,  1903. 

THE  PEOPLE  V.  JAMES  P.  SULLIVAN. 

(40  Misc.   308.) 

1.  MuBDEB — New    Trial — ^Newlt    Disoovebed     EviDEirca — Code    Cbiic. 

Proc.,  Sec.  465,  Subd.  7. 

A  motion  for  a  new  trial  of  a  capital  case  on  the  ground  of  newly 
discovered  evidence  should  not  be  granted  unless  the  proposed  evi- 
dence would  raise  a  reasonable  presumption  that  its  reception  would 
have  changed  the  verdict  of  the  jury,  or  that  on  a  new  trial  it  would 
produce  a  different  verdict. 

2.  Same. 

Each  case  must  be  decided  upon  its  own  merits. 

3.  Saice. 

New  proof,  tending  to  show  that  an  accomplice  of  the  defendant, 
the  principal  witness  for  the  prosecution,  had  sworn  falsely  when 
he  testified  that  he  had  never  been  convicted  of  a  felony,  held  insuffi- 
cient to  justify  a  new  trial. 

4.  Sams— Evidence  of  Tbamfs. 

New  evidence  of  two  men,  without  a  home,  without  any  respectable 
means  of  livlihood,  wanderers,  not  residents  of  this  State,  associates 
of  criminals,  frequenters  of  low  resorts,  impeaching  the  accomplice's 
statement  that  he  was  with  the  defendant  at  the  place  of  and  almost 
up  to  the  moment  of  the  murder,  and  tending  to  show  that  the  de- 
fendant could  not  have  been  within  forty-five  miles  of  the  place  of 
the  murder  when  it  was  committed,  rejected  as  fabricated. 
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Motion  for  a  new  trial  on  newly-discovered  evidence. 
The  defendant  waa  convicted  of  tlie  murder  of  Matthew  Wit 
son  early  in  the  morning  of  November  27,  1000. 

S.  L.  &  C.  B.  Mayham  (Lewis  K  Carr,  of  counsel),  for 
motion. 

Edward  A.  Dox,  district  attorney  (George  M.  Palmer,  of 
counsel),  opposed. 

Betts,  J. :  The  defendant  was  convicted  at  the  Trial  Term 
in  Schoharie  county  of  the  crime  of  murder  in  the  first  degree. 
An  appeal  wa«  taken  therefrom  and  affirmed  by  the  Court  of 
Appeals  (reported  in  173  N.  Y.  122)  and  the  date  fixed  for 
the  electrocution  of  the  defendant.  Subsequently,  at  the  in- 
stance of  Rev.  Father  Curry,  of  New  York  city,  the  Governor 
granted  a  reprieve  until  the  lOtfc  day  of  March. 

This  proceeding  came  before  me  on  an  order  to  show  cause, 
granted  by  Mr.  Justice  Hbbbick,  returnable  at  the  Columbia 
Special  Term,  to  show  cause  why  a  new  trial  should  not  be 
granted  on  the  ground  of  newly-discovered  evidence.  The  ap- 
plication is  made  under  section  465  of  the  Code  of  Criminal 
Procedure,  subdivision  7. 

Section  465  is  as  follows:  "  The  court  in  which  a  trial  has 
been  had  upon  an  issue  of  fact  has  power  to  grant  a  new  trial 
when  a  verdict  has  been  rendered  against  the  defendant,  by 
which  his  substantial  rights  have  been  prejudiced,  upon  his 
application,  in  the  following  cases:     .     .     . 

"  7.  Where  it  is  made  to  appear,  by  affidavit,  that  upon  an- 
other trial,  the  defendant  can  produce  evidence  such  as,  if 
before  received,  would  probably  have  changed  the  verdict;  if 
such  evidence  has  been  discovered  since  the  trial,  is  not  cumula- 
tive ;  and  the  failure  to  produce  it  on  the  trial  was  not  owing 
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to  want  of  diligence.  The  court  in  such  cases  can,  however, 
compel  the  personal  appearance  of  the  aflaants  before  it  for  the 
purposes  of  their  personal  examination  and  cross-examination, 
under  oath,  upon  the  contents  of  the  affidavits  which  they  sub- 
scribed." 

Three  points  are  sought  to  be  made  by  the  defendant  on 
which  a  new  trial  is  asked  for : 

First  The  principal  witness  upon  the  trial  was  one  William 
G.  Harris,  alias  "  Sheeney  "  Harris,  who  was  an  accomplice 
with  the  defendant  in  a  plot  to  rob  a  post-office  at  Cobleskill. 
Harris  testified  upon  the  trial,  in  substance,  that  he  had  never 
been  arrested  for  or  convicted  of  any  felony.  The  papers 
submitted  by  the  defendant  on  the  hearing  tend  to  show  that 
Harris  had  been  confined  in  the  Erie  County  penitentiary  un- 
der a  conviction  of  the  crime  of  burglary  of  a  post-office  at 
Marcy  or  Tracy,  N.  Y.,  and  had  served  a  term  there  for  that 
crime,  and,  it  is  argued,  if  that  fact  were  laid  before  the  jury, 
a  different  result  might  have  been  reached. 

Second.  The  application  is  also  made  upon  the  affidavits  of 
one  George  Arden,  who  recites  in  his  moving  affidavit  that  he 
resides  at  the  corner  of  J^assau  and  Adams  streets,  in  the 
borough  of  Brooklyn,  and  of  one  Harry  E.  Hamlin,  who  recites 
that  he  resides  at  No.  4  Charlton  street,  in  the  borough  of 
Manhattan.  Their  affidavits  are,  in  substance,  that  each  of 
them  was  at  the  saloon  of  one  Cuddy,  in  the  city  of  Albany, 
forty-five  miles  from  Cobleskill,  on  the  night  of  November  26th 
and  extending  into  the  morning  of  November  27th,  with  the 
defendant  Sullivan  for  such  a  length  of  time  that  it  would 
have  been  impossible  for  Sullivan  to  have  gotten  to  Cobleskill 
and  committed  the  crime  with  which  he  is  charged.  In  this 
connection  the  affidavit  of  one  John.  Butler  is  submitted,  who 
had  been  instrumental  in  bringing  the  matter  of  the  conviction 
of  Sullivan  to  the  attention  of  Arden  and  Hamlin. 
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The  defendant  argues  that  if  this  testimony  was  submitted 
upon  a  new  trial  it  would  probably  have  changed  the  verdict 
of  the  jury. 

Third.  The  affidavit  of  one  James  J.  O'Eeilly  is  submitted, 
in  which  he  says,  in  substance,  that  he  knows  the  said  William 
G.  Harris,  and  that,  about  ten  days  after  the  report  of  the 
murder  of  Wilson,  Harris  came  into  O'Reilly's  Hotel  on  Mor- 
ton street,  in  the  city  of  Albany,  and  said :  "  I  shot  and  killed 
Matthew  Wilson;  I  had  to  do  it  to  save  my  own  life;  he  shot 
at  me  and  I  had  to  shoot  him  to  save  myself."  That  one  Ed- 
ward J.  Murphy  was  in  the  place  at  the  time  and  must  have 
heard  this  statement,  and  the  affidavit  of  said  Edward  J.  Mur- 
phy is  submitted,  in  which  he  recites  that  he  did  hear  it,  and 
from  this  it  is  argued  that  a  different  verdict  might  have  been 
rendered  had  this  testimony  been  before  the  jury. 

I  shall  briefly  consider  these  different  points  in  giving  sum- 
mary reasons  for  the  action  taken  on  this  application : 

First.  As  to  the  alleged  fact  of  Harris  having  been  confined 
in  the  Erie  County  penitentiary.  Harris  was  indicted  for 
murder  in  the  first  degree  for  the  same  crime  for  which  Sulli- 
van was  indicted.  His  tesi:imony  shows  that  he  went  along 
with  the  defendant  and  the  other  four  to  Cobleskill,  armed, 
with  the  intention  of  committing  a  burglary.  He  desisted, 
according  to  his  own  testimony,  from  participating  in  that 
burglary  for  two  reasons:  One  was  the  fact  that  some  of  his 
pals  or  associates,  including  the  defendant,  had  whisky  with 
them,  and  were  getting  under  its  influence  in  such  a  way  that 
Harris  feared  detection  would  result;  and  the  other,  that 
shortly  before  reaching  the  postroffice  Harris  claims  that  he 
and  another  of  the  six  saw  two  men  watching  them.  The  only 
reasons,  therefore,  assigned  by  Harris  for  not  participating 
in  this  burglary  are  prudential  reasons.  No  remorse  nor  re- 
pentance or  any  higher  motive  than  personal  fear.  Hence  the 
Vol.  XVII— 18 
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character  of  Harris  was  shown  to  the  jury,  which  tried  Sulli- 
van by  himself,  in  just  as  unenviable  a  light  as  it  could  hav« 
been  had  the  additional  fact  that  he  had  been  convicted  of  the 
crime  of  burglary  been  actually  shown.  It  was  also  shown 
that  he  was  taken  from  the  Schenectady  County  jail  to  Scho- 
harie at  or  about  the  time  of  the  trial  of  Sullivan,  and  the  rea- 
son for  his  incarceration  in  the  Schenectady  County  jail  did 
not  appear.  It  is  evident^  then,  that  the  jury,  believing  or 
not  believing  the  testimony  of  Harris,  was  under  no  delusion 
as  to  the  character  of  the  man  who  was  there  testifying. 

It  is  a  very  pertinent  fact,  also,  as  bearing  upon  this  point, 
that  Harris  was  not  produced  before  the  grand  jury  which 
found  the  indictment  against  Sullivan.  Subsequently  and  prior 
to  the  trial  a  motion  was  granted  that  the  district  attorney  fur- 
nish the  minutes  before  the  grand  jury  to  the  defendant's  coun- 
sel, which  was  done.  Upon  those  minutes  a  motion  was  made 
to  dismiss  the  indictment,  which  was  denied.  The  trial  judge, 
having  all  the  facts  before  him,  decided  that  there  was  sufficient 
evidence  before  the  grand  jury,  which  unexplained  and  uncon- 
tradicted, would  warrant  the  conviction  of  Sullivan  by  a  trial 
jury,  and  that  evidence  did  not  include  any  evidence  of  Harris. 
There  was  no  explanation  or  contradiction  given  upon  the  trial 
except  three  witnesses  produced  to  establish  an  alibi,  whom  the 
jury  evidently  did  not  believe. 

Second.  This  motion  was  made  before  me  at  Hudson,  March 
7th.  A  reprieve  had  been  then  granted  to  Sullivan,  which 
delayed  his  electrocution  until  March  10th.  Upon  the  very 
voluminous  record  then  received,  application  was  made  to  the 
Governor  for  an  additional  respite  for  two  weeks^  which  waa 
granted,  and  a  respite  extended  until  March  24th.  Immedi- 
ately upon  this  action  of  the  Executive  I  ordered  the  witnesses 
Arden,  Hamlin  and  Butler  to  appear  before  me  at  Chambers 
at  Kingston  for  an  oral  examination.  In  response  to  this  order 
Hamlin  and   Arden   appeared  and  were  examined   and  cross- 
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examined  at  great  length.  Hamlin  testified,  in  aubstance,  that 
he  was  a  gambler  and  had  been  such  from  hia  youth,  had  fol- 
lowed the  races  from  one  city  to  another,  and  had  plied  his 
vocation  of  a  gambler  in  all  the  principal  cities  of  the  United 
States;  that  he  had  no  home  except  that  he  said  he  made  his 
"  home  base  "  in  Chicago,  111.  That  he  usually  spent  from  a 
few  weeks  to  a  few  months  in  one  city,  and  then  traveled  to 
another.  That  at  the  time  the  statement  was  originally  made 
to  Father  Curry  he  was  residing  at  410  West  Nineteenth  street, 
in  the  city  of  New  York,  with  his  wife.  Immediately  after 
making  this  affidavit,  for  fear  of  annoyance  to  him  or  his  wife, 
which  they  were  subjected  to  on  account  of  this  affidavit  made 
in  this  matter,  he  moved  to  No.  4  Charlton  street.  New  York, 
and  stayed  there  eight  days,  when,  on  account  of  claimed  an- 
noyances by  detectives  and  interviewers,  he  went  out  of  the 
State  to  Boston,  Mass.,  with  his  wife,  left  her  there  and  re- 
turned to  New  York,  and  was  temporarily  stopping  with  three 
or  four  men  in  a  room,  paying  $1  a  week  to  one  of  these  men. 
He  did  not  know  the  names  of  all  his  room  mates,  nor  did  he 
know  the  location  of  the  house  nor  the  owner  or  person  in  charge 
thereof.  He  was  interrogated  at  great  length,  and  although 
he  carefully  iterated  and  reiterated  that  it  was  the  night  of 
November  26th  and  morning  of  November  27th  when  he  was 
at  this  Albany  saloon  and  saw  the  defendant,  he  was  unable 
to  give  any  other  date  at  which  he  had  been  at  any  other  place, 
and  he  was  entirely  iinable  to  give  any  satisfactory  reason  for 
fixing  this  date  as  the  26th  of  November,  as  it  was  some  months 
after  this  26th  of  November  before  the  matter  was  called  to 
his  attention. 

Arden's  original  affidavit  stated  that  he  resided  at  the  corner 
of  Adams  and  Nassau  streets,  in  Brooklyn.  He  at  once,  upon 
making  his  affidavit,  moved  from  there,  if  he  ever  resided  there, 
and  now  is  living  in  a  house  a  distance  from  this  place,  paying 
a  small  weekly  compensation  therefor  when  he  has  the  means 
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SO  to  do.  He  testified  that  his  business  is  that  of  a  peddler, 
traveling  from  one  place  to  another;  that  he  has  no  home,  no 
fixed  place  of  abode,  stops  where  the  night  or  his  business  over- 
takes him,  and  often  sleeps  for  a  considerable  length  of  time  in 
a  box  car  when  he  is  unable  or  not  desirous  of  procuring  other 
lodgings.  He  said  that  he  went  to  this  saloon  the  night  in 
question  to  see  if  he  could  not  borrow  some  money  to  pay  for 
goods  that  he  was  expecting.  He  became  very  much  confused 
when  questioned  as  to  whom  he  expected  to  borrow  this  money 
from,  or  to  whom  it  was  to  be  paid.  He  testified,  in  the  first 
place,  it  was  to  pay  "  Jim,  the  peddler,"  and  finally  that  he 
went  there  to  see  if  he  could  not  borrow  the  money  from  "  Jim, 
the  peddler."  There  is  nothing  from  his  testimony  by  which 
any  court  or  jury  could  gather  any  reason  for  his  remembering 
this  date. 

John  Butler  did  not  appear.  The  reason,  assigned  by  his 
counsel  was  that  he  feared  arrest  by  some  criminal  authority, 
apparently  the  Pinkerton  detectives  or  United  States  authori- 
ties, so  he  was  not  produced.  It  was  shown  in  the  proceeding 
that  he  had  been  convicted  of  crime. 

There  is  absolutely  nothing  in.  the  testimony  of  either  of 
these  two  men  that  would  lead  any  court  to  think  that  a  jury 
confronted  with  the  testimony  produced  upon  that  trial  and 
the  testimony  of  these  two  men,  would  be  at  all  likely  to  change 
its  verdict.  The  two  men.  are  without  a  home,  without  any 
respectable  means  of  livelihood,  wanderers,  not  residents,  of 
this  State,  associates  of  criminals,  frequenters  of  low  resorts, 
and  without  any  of  the  appearance  of  truthfulness  in  their  na^ 
rative.  They  may  or  they  may  not  have  seen  Sullivan  at  the 
saloon  of  Cuddy  in  question.  There  is  nothing  in  their  testi- 
mony that  would  be  likely  to  convince  any  one  that  they  saw 
him  there  upon  the  particular  date  which  they  fix  and  cling 
to  tenaciously. 
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It  appeared  upon  the  trial  that  Sullivan  was  accustomed  to 
hanging  about  and  being  at  this  Cuddy's  saloon.  It  did  not 
appear  that  he  had  any  connection  with  it,  that  he  worked 
there,  or  used  it  for  any  purpose  except  as  a  resort,  a  drinking 
place,  or  a  place  of  congregating  with  others  of  like  character 
at  different  occasions  and  on  many  occasions.  The  testimony 
of  Arden  and  Hamlin  is  that  he  was  there  when  they  were 
there  serving  drinks,  acting  as  bartender,  and  on  at  least  the 
night  in  question  was  there  in  charge  and  closed  up  the  saloon. 
It  is  past  all  credence  that  if  this  man  Sullivan  had  been  an 
employed  bartender  upon  this  night  in  question,  wi-thin  forty- 
five  miles  of  the  scene  of  the  murder,  that  his  employer,  the 
members  of  his  employer's  family,  if  he  had  any,  and  the  other 
bartender,  as  it  appeared  on  the  trial  there  was  a  bartender 
there,  would  not  have  been  produced  on  this  trial  originally  to 
establish  this  alibi.  It  is  also  past  belief  that  Sullivan,  inno- 
cent of  this  crime  of  murder,  would  have  declined  himself  to 
go  upon  the  stand  and  have  testified  to  this  complete  alibi. 
He  was  furnished  counsel  by  the  State  and  furnished  means 
for  procuring  any  and  all  witnesses  desired.  The  story  bears 
upon  its  face  every  indication  of  having  been  fabricated,  to 
meet  the  dire  exigencies  of  the  occasion. 

Third.  O'Reilly  and  Murphy  are  shown  to  have  been  re- 
peatedly indicted  for  different  crimes  in  Albany. 

This  evidence  would  be  introduced  for  the  purpose  of  dis- 
crediting the  testimony  of  Harris  the  accomplice.  Here  Har^ 
ris  is  claimed,  within  forty-five  miles  of  the  scene  of  the  crime, 
to  have  openly  stated  in  the  hearing  of  two  persons,  within  ten 
days  of  the  tragedy,  that  he  killed  Wilson,  for  the  murder  of 
whom  Sullivan  has  been  convicted.  It  is  an  unlikely  story. 
These  witnesses  are  in  the  part  of  town  in  which  the  saloon  of 
Cnddy  is,  a  familiar  place  of  rendezvous  of  Sullivan.  If  they 
did  not  know  him,  as  they  testified,  from  the  character  of  the 
men  in  the  place,  it  is  extremely  likely  that  they  would  have 
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done  everything  they  oould  at  the  time  of  the  trial  to  have 
assisted  in  his  acquittal,  or  to  have  benefited  him,  as  this 
daimed  statement  was  said  to  have  been  made  about  ten  days 
after  the  report  of  the  murder.  If  these  men  were  produced 
they  would  be  confronted  with  their  record. 

A  new  trial  on  the  ground  of  newly-discovered  evidence  will 
not  be  granted  for  the  purpose  of  discrediting  a  witness  solely. 
(Stewart  v.  Bonnell  Co.,  20  Misc.  Kep.  174.) 

"  In  a  motion  of  this  character,  the  court  is  called  upon  to 
consider  the  question  whether  the  proposed  evidence  would,  if 
given  on  the  trial,  have  changed  the  verdict  That  determina- 
tion necessarily  requires  the  court  to  consider  the  probable 
effect  of  the  proposed  evidence  and  necessarily  involves  an 
inquiry  into  the  character  of  the  proffered  proof,  and  the  esti- 
mate the  jury  may  and  properly  would  make  of  the  character 
of  the  proposed  witness  offering  such  testimony  for  the  purpose 
of  determining  whether  the  proposed  evidence  would  have 
changed  the  verdict."  (People  v.  Shea,  16  Misc.  Eep.  Ill, 
119.)  "Nor  can  this  court,  in  determining  whether  or  not  a 
new  trial  should  be  granted  on  this  proposed  newly-discovered 
evidence,  adopt  the  humane  rule  of  giving  the  prisoner  the 
benefit  of  any  reasonable  doubt- — ^which  should  control  a  jury 
in  rendering  a  verdict  in  a  criminal  action. 

"  The  proposed  evidence  must  raise  a  reasonable  presump- 
tion that  its  reception  would  have  changed  the  verdict  of  the 
jury,  or  that,  on  a  new  trial,  it  would  produce  a  different  ver- 
dict, before  the  court  can  order  a  new  trial."  (Shea  case, 
supra,  and  cases  there  cited.) 

I  am  convinced  that  the  testimony  of  these  two  men,  were 
they  produced  on  the  trial,  and  did  they  swear  as  they  do  now, 
would  not  be  likely  to  change  the  result. 

It  is  not  a  pleasant  duty  that  devolves  upon  the  court  of  de- 
ciding, from  conflicting  testimony  laid  before  it,  as  to  whether 
a  new  trial  in  a  capital  case  should  be  granted. 
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The  trend  of  the  decisions  is — ^the  common-sense  view  of  the 
proposition  is — ^that  each  case  must  be  decided  upon  its  own 
merits,  and  as  the  evidence  submitted  would  seem  to  warrant 

I  can  see  nothing  in  this  record  disclosed  before  me,  and  in 
the  oral  testimony  taken  here,  that  leads  me  to  think  that  if 
such  evidence  had  been  produced  originally  upon  the  trial,  it 
would  probably  have  changed  the  verdict. 

Hence  I  am  constrained  to  deny  the  motion  for  a  new  trial. 

I  deem  it  only  proper  to  say,  in  view  of  the  fact  that  the 
reprieve  of  the  defendant  was  originally  granted  at  the  instance 
of  and  on  the  application  of  Eev,  Father  Curry,  of  New  York 
city,  that  the  proceedings  had  before  me  developed  the  fact  that 
his  action  was  taken  from  broad  humanitarian  views^  and  with 
a  desire  that  justice  should  be  done,  and  that  his  confidence  in 
the  witnesses  was  evidently  misplaced. 

Motion  denied. 


Supreme  Court— Trial  Term— New  York. 

March,  1903. 

THE  PEOPLE  V.  JOHN  J.  SCANNELL  AND 
WILLIAM  Lw  MARKS. 

THE  PEOPLE  V.  JOHN  J.  SCANNELL. 

(40  Misc.  207.) 

IWDTCTMENT — ^NEW       YORK       CITT — CRIMINAL       CONSPIRACT — CRIMINAL 

Neotj:ct  of  Duty  by  City  Official— Laws  1892,  Ch.  677,  Sec.  31 ; 
1897,  Cn.  378,  Sec.  410;  1001,  Cu.  466,  Sec.  410. 

An  indictment  of  the  head  of  a  city  department  of  the  city  of  New 
York  found  under  L.  1807,  ch.  378,  sec.  410,  charging  him  with 
letting  a  contract  over  $1,000  to  a  bidder  not  the  lowest,  where  he 
had  not  rejected  all  bids  and  the  board  of  public  improvements  had 
not  determined  that  it  is  in  the  public  interest  to  accept  a  bid  other 
than  the  lowest,  would,  under  the  rule  that  unless  a  contrary  intent 


Digitized  by 


GoogI( 


280  NEW   TOBE    CBIMINAL   SEFOBTS^   VOI..   XVH. 

appears  the  striking  from  a  statute  of  a  provision  essential  to  sup- 
port an  indictment  under  it,  make  it  inoperative  as  to  offenses  com- 
mitted before  the  later  act  (L.  1901,  ch.  466,  sec.  410)  of  the  words 
"board  of  public  improvements  "  and  the  substitution  therefor  of  the 
words  "  board  of  estimate  and  apportionment,"  and  this  because  there 
is  not  now  in  existence  any  board  of  public  improvements  whose 
prior  consent  to  such  a  setting  is  now  required,  but  the  indictment 
is  saved  by  the  declaration  of  Laws  1892,  ch.  677,  sec  31,  that  all 
criminal  proceedings,  commenced  under  a  statute  repealed  and  pend- 
ing immediately  prior  to  the  repeal,  may  be  prosecuted  to  final  effect 
in  the  same  manner  as  they  might  be  if  such  provisions  were  not 
repealed. 

2.  Same. 

Section  31  of  the  Statutory  Construction  Act  is  applicable  to  all 
legislation  passed  after  it,  and  there  is  nothing  in  the  amended 
charter  of  1901  to  show  a  legislative  intent  that  it  should  not  apply 
to  section  419  of  the  charter  of  1897,  and  the  amended  charter  ex- 
pressly declares  that  the  new  section  419,  which  is  substantially  the 
same  as  the  old  one,  is  to  be  deemed  a  continuation  of  the  old  one. 

3.  Same. 

The  charter  makes  the  price  the  test  of  bids,  and  the  court  cannot 
consider  the  question  whether  the  higher  bid  the  fire  commissioner 
unlawfully  accepted  may  not  prove  the  lowest  because  of  the  better 
quality  of  the  article  furnished  thereby. 

4.  Same — Two  Lowest  Biddebs. 

Because  there  are  two  bidders  who  offered  to  supply  the  article 
at  the  identical  price,  lower  than  that  of  any  other  bidder,  it  cannot 
be  said  that  there  was  no  lowest  bidder. 

Demubrebs  to  indictmeBt. 

William  Travers  Jerome,  district  attorney,  for  People. 

Nicoll,  Anable  &  Lindsay,  for  defendants. 

Scott,  J. :  The  defendants  Scannell  and  Marks  are  jointly 
indicted  for  a  criminal  conspiracy,  and  the  defendant  Scannell 
is  separately  indicted  for  criminal  neglect  of  duty.  Both  in- 
dictments are  based  upon  alleged  violations  by  Scannell,  while 
fire  commissioner,  of  section  419  of  the  first  Greater  New  York 
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Charter   (Laws  of  1897,  chap.   378),   which   prescribed   the 
method  to  be  adopted  by  heads  of  departments  in  letting  con- 
tracts for  public  supplies.     That  section  required  that  all  con- 
tracts  involving   an   expenditure   of   over    $1,000    should    be 
founded  on  sealed  bids  or  proposals  made  in  compliance  with 
public  notices,  duly  advertised.     It  was  then  made  the  duty 
of  the  head  of  a  department,  unless  he  should  deem  it  to  the 
interest  of  the  city  to  reject  all  bids,  to  "  award  the  contract 
to  the  lowest  bidder,  unless  the  board  of  public  improvements, 
by  a  vote  of  a  majority  of  its  members,  of  whom  the  mayor 
and  comptroller  shall  be  two,  shall  determine  that  a  bid  other 
than  the  lowest  shall  be  accepted."     The  offense  charged  is 
that  divers  contracts  were  let  to  another  bidder  than  the  low- 
est, without  the  requisite  authority  from  the  board  of  public 
improvements.     The  section  quoted  contained  other  regulations 
respecting  the  letting  of  public  contracts,  providing,   among 
other  things,  that  all  contracts  should  be  made  under  regula- 
tions to  be  adopted  by  the  municipal  council.     In  1901  the 
Legislature  passed  an  act  (chap.  466)   amending  the  charter 
of  1897,  and  in  effect  creating  a  complete  new  charter.     By 
this  act  section  419  of  the  former  charter  was  re-enacted  in 
identical  words,  except  that  the  "  board  of  aldermen "   was 
substituted  for  the  "  municipal  council  "  wherever  the  latter 
words  appeared,  and  "  board  of  estimate  and  apportionment  •' 
was  substituted  for  the  "  board  of  public  improvements  "  in 
the  clause  providing  for  consent  to  the  letting  of  a  contract  lo 
other  than  the  lowest  bidder.     The  defendants  urge  that  this 
amendment  of  the  section  has  repealed  the  provision  which  tlio 
defendant  Scannell  is  charged  with  violating,  citing  the  familiar 
rule  that  a  statute  re-enacting  a  former  statute  and  providinj:^ 
that  certain  sections  thereof  shall  be  amended  "  so  as  to  read 
as  follows "  repeals,  by  implication,  everything  contained  in 
the  sections  of  the  original  act  not  re-enaeted.     The  contention 
is  that  so  much  of  the  original  section  419  as  forbade  the  let- 
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ting  of  a  contract  to  other  thaa  the  lowest  bidder,  withont  the 
consent  of  the  "  board  of  public  improvements,"  has  thus  been 
repealed.  Upon  this  contention  follows  the  second,  that  this 
clause  of  the  section,  which  is  the  one  which  the  defendants 
Scannell  and  Marks  are  charged  with  having  conspired  to  vio- 
late, and  Scannell  is  charged  with  having  actually  violated, 
having  been  repealed,  there  is  now  no  support  in  law  for  these 
indictments.  This  contention  rests  upon  the  well-established 
rule  of  the  criminal  law  that  whenever  a  statute  creating  a  crim- 
inal offense  is  expressly  repealed,  or  that  portion  of  it  which  is 
essential  to  sustain  an  indictment  drawn  under  its  provisions 
is  stricken  out  by  a  law  subsequently  enacted,  the  former,  un- 
less a  contrary  intent  upon,  the  part  of  the  lawmakers  appears, 
will  be  held  inoperative  even  as  to  offenses  committed  before 
the  passage  of  the  later  act.  That  the  particular  provision 
which  the  defendant  Scannell  is  charged  with  having  violated 
has  been  repealed  cannot,  I  think,  be  doubted.  It  would  not 
now  charge  a  violation  of  law  to  say,  of  a  head  of  a  department, 
that  he  had  let  a  contract  to  other  than  the  lowest  bidder  with- 
out the  previous  consent  of  the  board  of  public  improvements, 
because  that  body  no  longer  exists  and  its  consent  is  no  longer 
required.  It  is  true  that  a  similar  consent  is,  in  like  cases, 
required  of  the  board  of  estimate  and  apportionment,  but  Scan- 
nell is  not  charged  with  having  let  a  contract  without  the  con- 
sent of  that  board.  Unless,  therefore,  the  Legislature  has  in 
some  way  indicated  its  intention  that  the  repeal  of  this  pro- 
vision shall  not  have  the  effect,  which  it  would  have  had  at 
common  law,  of  ending  all  prosecutions  for  violation  of  the 
repealed  provision,  these  indictments  must  fall.  The  amended 
charter  of  1901  does  not  contain  any  saving  clause,  applicable 
to  section  419  of  the  former  charter,  which  in  terms  preserves 
and  keeps  alive  prosecutions  for  violations  committed  prior  to 
the  passage  of  the  amendatory  act  There  is  contained  in  the 
second  section  of  the  act  such  a  saving  clause,  which  is  made 
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applicable  only  to  the  sections  expressly  repealed  and  which 
are  enumerated  in  a  schedule  attached  to  the  act  and  denom- 
inated The  First  Schedule.  Section  419  is  not  included  in 
this  schedule.  The  Statutory  Construction  Act  (Laws  of  1892, 
chap.  677),  however,  contains  in  its  thirty-first  section  a  gen- 
eral saving  clause  applicable  to  all  actions  or  proceedings,  civil 
or  criminal,  commenced  under  or  by  virtue  of  a  repealed  stat- 
ute, and  pending  immediaitely  prior  to  such  repeal.  It  has 
been  distinctly  held  that  this  section  applies  to  all  future  legis- 
lation enacted  after  its  adoption.  (People  ex  rel.  City  of  Buf- 
falo V.  N.  Y.  C.  &  H.  R  R  E.  Co.,  156  N.  Y.  670.)  Ita  terms 
are  sufficiently  broad  to  save  the  present  prosecution  unless 
there  is  to  be  found  in  the  amended  charter  of  1901  some  ex- 
pression or  omission  which  serves  to  indicate  a  legislative  intent 
that  it  shall  not  apply  to  section  419  of  the  former  charter. 
It  is  not  contended  that  there  is  any  expression  indicating  such 
intent,  but  it  is  urged  that  inasmuch  as  the  Legislature  incor- 
porated into  the  charter  a  special  saving  clause  which  it  specifi- 
cally made  applicable  to  certain  sections  and  not  to  others,  it 
must  be  deemed  to  have  intended  that  saving  clause  to  be 
the  only  one  applicable  to  that  particular  act,  and  hence  that 
it  intended  that  no  saving  clause  at  all  should  apply  to  the 
sections  of  the  former  charter  which  were  amended,  but  were 
not  included  in  the  first  schedule.  The  broad  and  general  lan- 
guage of  section  31  of  the  Statutory  Construction  Act,  which, 
as  it  has  been  held,  was  intended  to  apply  to  all  future  legis- 
lation, indicates  an  intention  on  the  part  of  the  Legislature  to 
reverse  the  common-law  rule  as  to  the  effect  of  a  repealing  stat- 
ute upon  prosecutions  commenced  before  the  repeal  under  the 
provisions  of  the  repealed  statute.  Doubtless  it  is  within  the 
power  of  the  Legislature  to  again  restore  the  former  rule  either 
as  to  all  repealing  statutes,  or  as  to  any  particular  statute.  It 
will  not,  however,  be  deemed  to  have  done  so  by  mere  implica- 
tion, unless  the  intent  is  made  very  clearly  to  appear.     I  find 
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no  evidence  of  such  an  intention  in  the  charter  of  1901.  There 
were  many  sections  in  that  charter,  and  section  419  was  one 
of  them^  which  were  re-enacted  in  the  precise  form,  or  sub- 
stantially in  the  same  form,  as  the  corresponding  sections  of 
the  charter  of  1897,  except  for  the  changes  made  necessary  bj 
the  abolition  of  certain  boards  and  officers,  and  the  devolution 
of  their  duties  upon  others.  As  to  these  sections  it  was  pro- 
vided (sec.  2)  that,  so  far  as  they  are  substantially  the  same 
as  those  of  laws  existing  on  December  31,  1901  (which  includes 
section  419  of  the  earlier  charter),  they  shall  be  construed  aa 
a  continuation  of  said  laws,  modified  or  amended  according 
to  the  language  employed  in  the  new  act^  and  not  as  new  enact- 
ments. This  is  a  clear  expression  of  the  legislative  will  that 
sections  like  419  of  the  earlier  charter,  although  to  some  extent 
modified  by  the  new  charter,  should  not  be  deemed  to  be  re- 
pealed thereby,  but,  on  the  contrary,  to  have  remained  con- 
tinuously in  force.  It  is  impossible  to  find  in  such  language 
even  an  implied  intention  that,  as  to  such  sections,  the  general 
saving  clause  of  the  Statutory  Construction  Act  should  become 
inoperative,  and  that  the  old  rule,  upon  which  the  defendants 
rely,  should  be  restored.  My  conclusion  is  that  this  objection 
to  the  further  prosecution  of  the  indictments  cannot  prevail. 

Various  objections  are  urged  to  the  indictments  against  the 
defendant  Scannell  based  upon  a  supposed  failure  to  allege  all 
the  facts  necessary  to  show  that  the  defendants  have  committed 
any  offenjse.  They  rest,  for  the  most  part,  upon  a  misappre- 
hension as  to  the  real  gravamen  of  the  charge  against  the  de- 
fendants. One  of  the  indictments  (and  the  other  is  similar 
save  as  to  name  and  quantities)  charges  that  the  defendant 
called  for  and  received  various  sealed  bids  and  proposals  for 
15,000  feet  of  fire  hose;  that  the  Manhattan  Rubber  Manu- 
facturing Company  and  the  Mineralized  Rubber  Company  each 
oflFered  to  provide  the  hose  for  eighty-five  cents  per  foot,  which 
two  corporations  by  the  said  bids  then  and  there  were  and 
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became  the  lowest  bidders  for  said  contract;  that  it  thereupon 
became  the  duty  of  the  defendant,  as  fire  commissioner,  if  he 
should  not  deem  it  for  the  interest  of  the  city  to  reject  all  bids, 
to  award  the  contract  to  the  said  Manhattan,  Rubber  Manu- 
facturing Company  and  Mineralized  Rubber  Company,  or  to 
one  of  them,  unless  the  board  of  public  improvements  should 
determine  it  to  be  for  the  public  interest  that  a  bid  other  than 
those  should  be  accepted.     Then  follows  the  charge  against 
the  defendant  that  he  did  wholly  neglect  and  omit  to  perform 
the  duty  so  enjoined  by  law  upon  him  as  aforesaid,  and  did 
willfully  and  unlawfully  neglect  and  omit  to  award  said  con- 
tract to  the  said  Manhattan  Rubber  Manufacturing  Company 
or  Mineralized  Rubber  Company,  or  either  of  them,  but,  on 
the  contrary  (and  here  comes  the  real  offense),  did  then  and 
there  award  the  said  contract  to  a  certain  corporation  called 
the  Akron  Rubber  Company,  which  said  corporation  was  not 
the  lowest  bidder  therefor,  but  which  corporation,  on  the  con- 
trary, in  its  bid  therefor,  had  offered  to  provide  the  said  hose 
for  $1  for  each  foot  thereof,  the  board  of  public  improvements 
not  having  determined  that  it  was  for  the  public  interest  that 
the  said  bid  of  the  said  Akron  Rubber  Company,  or  any  other 
bid  than  those  of  the  Manhattan  Rubber  Manufacturing  Com- 
pany and  Mineralized  Rubber  Company,  should  be  accepted. 
The  offense  charged  here  is  the  award  of  the  contract  to  one 
not  the  lowest  bidder  without  previous  consent  by  the  board 
of  public  improvements.     It  is  not  that  he  failed  to  award  the 
contracts  to  the  other  companies  named,  for  he  might  have 
lawfully  rejected  all  bids.     The  charge  is  that  he  first  deter- 
mined not  to  reject  all  bids ;  that  his  duty  then  was  to  award 
the  contract  to  the  lowest  bidder,  and  that  he  committed  an 
offense  by  making  the  award  to  a  bidder  who  was  not  the 
lowest.     I  find  no  essential  allegation  of  fact  lacking  in  the 
indictments.     It  is  urged  that,  for  aught  that  is  alleged  in 
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the  indictments^  the  Akron  Company's  bid,  although  the  high- 
est in  price,  might  in  fact  be  the  lowest  by  reason  of  the  superior 
quality  of  the  article  that  company  proposed  to  furnish.  It 
may  often  be  true  that  it  will  be  found  economical  to  purchase 
a  better  article  at  a  higher  price  than  a  poorer  article  at  a  low 
price.  The  only  test  of  bids  made  under  the  charter  is,  how- 
ever, that  of  price.  It  is  the  duty  of  a  commissioner  inviting 
bids  for  supplies  to  clearly  indicate  by  standard,  description, 
test  or  sample  the  kind  and  quality  of  goods  which  he  requires. 
Every  bidder  will  be  presumed  to  offer  goods  of  the  kind  and 
quality  thus  indicated,  and  thus  the  price  at  which  each  offers 
to  supply  such  goods  affords  the  only  standard  by  which  the 
bids  can  be  compared  in  order  to  ascertain  which  is  the  lowest 
It  is  not  to  be  anticipated  that  any  bidder  will  furnish  goods 
of  a  better  kind  or  quality  than  are  called  for,  and  it  will  be 
the  duty  of  the  commissioner  to  see  to  it  that  a  poorer  kind  or 
quality  is  not  accepted.  The  rule  for  testing  bids  suggested 
by  the  defendant  would  open  a  wide  door  to  evasions  of  the 
restrictive  provisions  of  the  charter.  It  is  further  suggested 
that  inasmuch  as  it  appears  that  there  were  two  bidders  who 
offered  to  supply  the  hose  at  the  identical  price,  that  being 
lower  than  that  of  any  other  bidder,  it  cannot  be  said  that  there 
was  any  lowest  bidder,  and  hence  that  the  oontingency  ooor 
templated  by  the  statute  had  not  arisen,  and,  therefore,  that 
there  was  no  statute  applicable  to  the  situation  and  which 
forbade  the  awarding  of  the  contract  to  any  bidder,  even  the 
highest.  I  cannot  accept  this  contention  as  being  made  seri- 
ously or  as  meriting  discussion.  A  further  objection  is  made 
to  the  conspiracy  indictment  that  it  is  multifarious.  If  the 
question  thus  suggested  was  a  new  one  its  discussion  would 
be  interesting.  I  do  not,  however,  deem  it  open  for  discussica 
Similar  indictments,  as  to  which  the  same  defect  was  charged, 
have  repeatedly  been  upheld.     (People  v.  Willis,  158  N.  T. 
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392;  People  v.  Klipfel,  160  id.  371;  People  v.  Herlihy,  66 
App.  Div.  534;  aflfd.  on  opinion  below,  170  N.  Y.  684.) 

The  demurrers  must  be  overruled. 

Demurrers  overruled. 


Supreme  Court — Appellate  Division— Fourth^  Department. 

March,  1903. 

THE  PEOPLE  V.  VICTOR  HAISCHER,  Je. 

(81  App.  Div.  559.) 

Rape — ^Evtoencb — Ck)BBOBOBATioN   of   Complainant — Penal   Code,    Sec. 
283. 

Where  upon  the  trial  of  an  indictment  for  rape  in  the  second  de- 
gree complainant  gave  the  only  direct  evidence  as  to  the  commission 
of  the  crime,  and  the  prosecution  called  four  witnesses,  one  who 
testified  that  complainant  was  pregnant  and  the  others  that  she  had 
been  seen  in  defendant's  company  and  had  gone  to  the  place  where 
complainant  testified  the  crime  was  committed,  it  fails  to  furnish 
the  corroborative  testimony  required  by  section  283  of  the  Penal 
Code,  as  the  material  fact  to  be  proved  and  as  to  which  corroboration 
of  complaint  is  required,  is  the  alleged  sexual  intercourse. 

Appeal  by  the  defendant,  Victor  Haischer,  Jr.,  from  a  judg- 
ment of  the  County  Court  of  Steuben  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Steuben  on  the  IQth  day  of  October,  1901,  upon  the  verdict 
of  a  jury  convicting  the  defendant  of  the  crime  of  rape,  second 
degree. 

W.  J.  Cheney,  for  the  appellant 

William  W.  Clark  and  Almon  W.  Burrell,  for  the  respondent 

Nash,  J.:  The  complainant  testified  to  the  fact  constitut- 
ing the  crime.     She  says  that  upon  the  invitation  of  the  de- 
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fendant  she  went  with  him  to  the  club  room  on  the  evening 
of  January  16,  1901 ;  ttat  the  defendant  called  for  her  at  the 
house  of  her  parents  in  Coming,  and  from  there  they  went 
together  to  the  club  rooms ;  that  the  entire  building  was  dark 
when  they  went  in ;  that  the  defendant  lit  a  light  in  the  billiard 
room  and  in  a  little  room  where  the  sexual  intercourse  was 
had;  that  at  the  time  they  went  into  the  building  there  was 
no  one  else  there;  that  after  they  had  intercourse  there  was  a 
rap  on  the  door,  which  was  unlocked  by  the  defendant,  and  the 
other  boys  came  in.  The  boys,  she  says,  did  not  remain  very 
long,  and  after  they  went  away  she  and  the  defendant  left 

The  question  here  is  whether  the  complainant  was  sujEciently 
corroborated  as  required  by  the  statute.  (Penal  Code,  sec 
283.) 

The  prosecution  called  four  other  witnesses.  Dr.  Argue, 
who  te^ified  that  the  complainant  was  pregnant.  Mrs.  Bob- 
bins, the  mother  of  the  complainant,  who  testified  that  she  re- 
called the  circumstance  of  her  daughter  going  to  the  club;  that 
the  defendant  came  that  evening,  and  that  he  and  her  daughter 
Martha  went  off  together  and  she  returned  about  half-past  9. 
Harold  Robbins,  a  brother,  younger,  testified  that  the  defend- 
ant came  to  their  home  one  night  the  winter  before  and  his 
sister  went  away  with  him.  Kate  Gridley,  a  young  lady,  testi- 
fied that  she  had  seen  the  defendant  and  complainant  together 
on  the  streets  and  mentioned  two  occasions  in  the  winter  before 
when  they  were  walking  together,  and  once  they  met  on  a  street 
car. 

This  cannot  be  said  to  be  any  corroboration  whatever.  In 
People  V.  Plath  (100  K  Y.  690),  Ruger,  Ch.  J.,  stated  the 
rule  as  follows:  "In  cases  where  corroboration  is  required 
there  has  been  some  diversity  of  opinion  in  the  authorities  as 
to  the  particular  facts  which  should  be  corroborated,  and  the 
extent  of  the  corroboration  needed  in  order  to  comply  with  the 
rule ;  but  it  is  now  conceded  to  be  the  general  rule  that  it  should 
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tend  to  show  the  material  facta  necessary  to  establish  the  com- 
mission of  a  crime  and  the  identity  of  the  person  committing 
it" 

He  quotes  with  approval  the  rule  as  to  corroboration  of  an 
accomplice  as  stated  in  Roscoe's  Criminal  Evidence,  as  applica- 
ble :  "  That  there  should  be  some  fact  deposed  to  independently 
altogether  of  the  evidence  of  the  accomplice  which  taken  by 
itselfs  leads  to  the  inference  not  only  that  a  crime  has  been 
committed,  but  that  the  prisoner  is  implicated  in  it." 

The  statute  is  silent  as  to  what  circumstances  of  corrobora- 
tion are  required.  The  provision  is  that  no  conviction  can 
be  had  upon  the  testimony  of  the  female  unsupported  by  other 
evidence.  This  implies  that  there  must  be  some  support  Vak 
Bbunt,  p.  J.,  in  People  v.  CuUen  (23  N.  Y.  St  Repr.  559), 
where  a  conviction  was  affirmed,  said :  "  The  true  rule  is  that 
where  there  is  some  evidence  fairly  tending  to  support  the 
complainant  as  to  some  material  part  of  the  crime  charged, 
so  that  a  conviction  will  not  rest  entirely  upon  the  testimony 
of  the  complainant,  it  is  the  duty  of  the  court  to  submit  the 
question  to  the  jury." 

In  effect  it  is  there  said  that  there  must  be  some  evidence 
fairly  tending  to  support  the  complainant  as  to  some  fact  which 
connects  the  defendant  with  the  commission  of  the  crime. 
(People  V.  Elliott,  106  K  Y.  288.)  The  fact  that  the  defend- 
ant and  complainant  were  at  times  in  company  with  each  other 
cannot  be  regarded  as  corroborative  of  improper  relations. 
Pregnancy  is  evidence  merely  of  intercourse  had  with  some 
one  by  the  complainant.  Strike  out  the  testimony  of  the  com- 
plainant and  there  is  nothing  left  of  the  case  implicating  the 
defendant  In  People  v.  TenvilHger  (74  Hun,  310),  the  case 
relied  upon  by  the  respondent,  there  was  evidence  of  facts  and 
circumstances  other  than  as  deposed  to  by  the  female,  which  the 
majority  of  the  court  held  tended  to  prove  that  the  defendant 
Vol.  XVII— 19 
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was  the  person  who  committed  the  crime,  connected  him  with 
the  commission  of  the  act  itself,  and  there  was  also  a  disclosure 
within  the  proper  time  which  was  held  to  be  some  corroboration. 
The  court  there  recognized  the  rule  stated  in  the  Flath  case, 
that  there  must  be  proof  given  aside  from  the  testimony  of  the 
female  tending  to  establish  the  commission  of  the  crime  by  the 
defendant  before  a  conviction  can  lawfully  be  had.  The  cor- 
roboration here  is  simply  as  to  the  fact  that  the  defendant  and 
the  complainant  went  together  to  the  club  rooms,  or  left  the 
home  of  the  complainant's  parents  together  for  the  purpose  of 
going  there.  It  is  conceded  that  they  were  at  the  club  rooms 
together  on  an  evening  in  January,  the  date  only  being  in  dis- 
pute, the  complainant  claiming  it  was  on  the  evening  of  the 
15th,  the  defendant  that  it  was  on  the  4th.  Whether  it  whs 
on  the  4th  or  15th  is  of  itself  unimportant  The  material  fact 
to  be  proved  and  as  to  which  corroboration  of  the  complainant 
IB  required  is  the  alleged  sexual  intercourse,  and,  as  to  that, 
the  narrative  of  three  witnesses  other  than  that  of  the  defend- 
ant is  to  the  effect  that  it  did  not  take  place.  The  complainant 
was  there  but  once,  and  these  witnesses  testify  that  they  were 
in  the  club  rooms  when  the  prosecutrix  and  the  defendant  came 
there  together.  But  whether  it  was  on  the  15th  or  4th,  the 
complainant  is  without  support  as  to  the  alleged  act  of  inte^ 
course. 

The  court  below  erred  in  submitting  the  ease  to  the  jury. 
The  judgment  must,  therefore,  be  reversed. 

McLennan,  J.,  concurred ;  Spring  and  Hiscook,  JJ.,  con- 
curred in  result  upon  the  ground  that  the  verdict  is  contrary  to 
the  evidence ;  Williams,  J.,  dissented. 

Judgment  of  conviction  reversed  and  new  trial  ordered. 
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Supreme  Court— Appellate  UiTision— Fourth  Uepartment. 

March,  1903. 

THE  PEOPLE  V.  ALICE  M.  WEAVER 

(81  App.  Div.  507.) 

1.  FOBGEBT — DEBiCNSB  OF   BELIEF  THAT  PEBSON   WHOSE   NaMB  WaS   U8B» 

Would  Ratify. 

Upon  the  trial  of  an  indictment  charging  defendant  with  the 
crime  of  having  forged  an  indorsement  upon  a  promissory  note  and 
procuring  the  note  to  be  discounted  by  a  bank,  the  defendant's  belief 
that  the  person  whose  name  she  indorsed  on  the  note  would  ratify 
and  sanction  her  act  does  not  constitute  a  defense  unless  such  belief 
was  based  upon  facts  and  circumstances  which  would  warrant  her 
in  such  expection. 

2.  Bake — Chabge  of  Jubt. 

The  court  on  the  trial  of  a  charge  of  forgery,  where  the  defense 
was  interposed  that  the  forger  supposed  that  the  person  whose  name 
was  used  would  ratify  her  action,  charged  the  jury  that  ''I  cannot 
even  suggest  to  you  that  you  should  find  her  guilty,  I  must  leave  the 
whole  matter  upon  your  consciences  and  upon  your  intelligence,"  but 
I  am  permitted  to  say  that  in  judging  whether  Mrs.  Weaver  intended 
to  defraud  the  bank  or  not  you  have  a  right  to  use  that  presumption 
which  exists,  that  a  person  intends  the  ordinary  result  and  con- 
sequences of  his  act;  that  when  a  certain  course  of  conduct  ordinarily 
and  necessarily  produces  a  certain  result,  the  person  who  does  that 
act  which  produces  that  result  intends  that  that  result  shall  follow. 
Held,  no  error. 

Appeal  by  the  defendant,  Alice  M.  Weaver,  from  a  judg- 
ment of  the  County  Court  of  Monroe  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Mon- 
roe on  the  14th  day  of  May,  1902,  upon  the  verdict  of  a  jury 
convicting  the  defendant  of  the  crime  of  forgery  in  the  second 
degree;  also  from  an  order  entered  in  said  clerk^s  office  over- 
ruling the  defendant's  demurrer  to  the  indictment  herein,  and 
also  from  orders  entered  in  said  action  denying  the  defendant's 
motion  for  a  new  trial  and  in  arrest  of  judgment 
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George  Kaines,  for  the  appellant 
Eobert  Averill,  for  the  respondent. 

Nash,  J. :  The  indictment  charges  the  defendant  with  hav- 
ing forged  the  name  of  Martin  Davis  as  indorser  on  a  promis- 
sory note  for  $1,200,  and  also,  in  a  separate  count,  with  having 
uttered  and  disposed  of  and  put  off  the  same  as  true.  The 
proof  was  that  the  defendant  signed  the  name  of  Davis  as  in- 
dorser upon  the  note  without  authority,  and  that  she  presented 
the  note  to  the  cashier  of  the  Commercial  Bank  of  Rochester, 
the  place  where  the  same  was  made  payable,  for  discount,  and 
procured  it  to  be  discounted.  The  note  bears  date  September 
17,  1900,  was  made  by  the  defendant  and  purports  to  have 
been  indorsed  by  Harriet  E.  Wells,  the  person  named  therein 
as  payee,  who  is  the  mother  of  the  defendant,  and  by  Martin 
Davis.  The  defendant,  as  a  witness  in  her  own  behalf  on  the 
trial,  testified  that  she  presented  the  note  at  the  bank  for  dis- 
count, with  the  name  of  her  mother  indorsed  upon  it.  The 
cashier  required  Davis's  name  on  the  note;  that  she  went  to 
the  oflBce  of  Mr.  Davis  for  the  purpose  of  obtaining  his  signa- 
ture, and,  not  finding  him  and  wanting  the  money  that  day, 
she  signed  his  name  as  indorser. 

As  bearing  upon  the  question  of  the  intent  with  which  the 
defendant  wrote  the  name  of  Davis  as  indorser  upon  this  note, 
the  forgery  by  the  defendant  of  his  name  as  indorser  upon 
her  note  for  $5,000  on  the  9th  of  August  previous,  which  she 
procured  to  be  discounted  at  the  Traders'  Bank,  was  proved. 

The  defendant  having  stated  in  the  course  of  her  examination 
as  a  witness  that  she  was  not^  at  the  time  of  the  commission  of 
the  forgery  charged  in  the  indictment,  aware  of  the  serious 
character  of  her  act,  or  that  it  was  criminal,  it  was  shown  that 
a  forgery  of  the  name  of  her  husband  upon  a  note  for  $1,000, 
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discounted  by  the  Alliance  Bank,  had  been  committed,  and 
upon  the  discovery  of  the  forgery  in  June  previous  the  defend- 
ant was  informed  that  unless  the  matter  was  arranged  she 
would  be  prosecuted  for  the  forgery.  To  save  her  from  prose- 
cution the  matter  was  arranged  by  a  note  made  by  her  husband, 
or  iipon  which  he  became  indorser.  It  appears  that  the  de- 
fendant took  $1,000  of  the  avails  of  the  discount  of  the  $1,200 
Davis  note  to  her  husband,  and  they  together  went  to  the 
Alliance  Bank  with  the  money  and  paid  the  note  which  took 
up  the  note  previously  forged.  The  fact  that  other  forgeries 
were  committed  by  the  defendant  was  brought  out  upon  her 
cross-examination.  She  admitted  that  she  signed  the  names 
of  her  mother  and  her  husband  as  indorsers  upon  a  note  of 
July  10,  1900,  for  $1,600  at  the  Traders'  Bank  and  another 
note  at  the  same  bank  for  $1,000,  dated  August  9,  1900,  and 
that  she  signed  the  names  of  her  mother  and  husband  as  in- 
dorsers upon  the  $6,000  note  at  the  Traders'  Bank. 

There  was  no  defense  to  the  crime  charged  in  the  indict- 
ment; the  fact  that  the  defendant  signed  the  name  of  Davis 
without  authority  was  admitted  by  the  defendant  on  her  exam- 
ination as  a  witness  in  her  own  behalf,  and  also  that  she  pro- 
cured the  discount  of  the  note.  The  defense  sought  to  be 
interposed,  as  stated  by  defendant's  counsel  in  his  brief,  was 
the  "  consummate  and  reasonable  belief  that  Davis  would  ratify 
and  sanction  her  writing  of  his  name  in  carrying  the  household 
debt  of  Mr.  Weaver,"  and,  therefore,  there  was  an  absence 
of  wrongful  or  criminal  intent  His  summary  of  facts  by 
which  it  was  sought  to  establish  the  absence  of  fraudulent  intent 
is  stated  in  his  brief  as  follows : 

"  Martin  Davis  was.  the  school-mate  and  most  intimate  friend 
of  her  husband.  ...  A  debt  of  Simon  J.  Weaver  for 
household  expenses  accumulated  from  '95  to  1900,  until  it 
was  about  $10,000,  which  Mrs.  Weaver,  at  the  request  of  iMr. 
Weaver,  because  of  his  partnership  arrangements,  conunenced 
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in  Jan.,  '98,  to  carry  on  her  notes  with  her  mother's  endorse- 
ment in  the  Banks  of  Rochester  with  Martin  Davis  as  a  steady 
endorser  on  all  paper  where  another  than  Mrs.  Wells  was  re- 
quired to  the  note  in  question,  except  the  $5000  Traders'  Bank 
note.  Mrs.  Weaver  was  given  by  Mr.  Weaver  an  allowance 
of  about  $100  a  month  for  family  expenses  during  these  years 
which  paid  the  $60  monthly  to  servants  and  the  house  rent. 
All  other  bills  went  into  debt  and  were  carried  by  her  notes, 
on  the  theory  that  Mrs.  Weaver  was  to  receive  about  $25,000 
from  her  mother  by  a  sale  of  her  interest  in  Struthers,  Wells  & 
Co.,  in  Warren,  Pa.,  which  money  Mr.  Weaver  and  Mrs.  Weaver 
desired  should  wipe  out  this  debt  when  it  should  be  received. 
That  sale  was  expected  monthly  in  1900,  and  Mrs.  Weaver  was 
2-3  owner  of  her  mother's  interest  in  that  firm-  Simon  J. 
Weaver  was  at  all  times  a  member  of  the  hardware  firm  of 
Weaver,  Palmer  &  Richmond,  at  the  head  of  the  business  for 
fifteen  years,  one-third  owner  and  a  wealthy  man  who  desired 
his  friend  Davis  to  endorse  for  his  wife  in  carrying  the  debt 
for  the  purpose  of  keeping  his  own  name  out  of  the  banks  under 
alleged  partnership  arrangements  and  for  the  secret  purpose  of 
binding  Mrs.  Wells  and  Mrs.  Weaver  to  the  debt  for  his  house- 
hold expenses  and  its  payment  as  above  contemplated  from 
their  properties  standing  in  Mrs.  Wells'  name." 

That  the  existence  of  any  one  of  these  facts  or  all  combined 
created  in  the  mind  of  Mrs.  Weaver  the  belief  that  she  had  the 
right  to  put  the  name  of  Martin  Davis,  or  the  names  of  her 
mother  and  husband  upon  promissory  notes  and  pass  them  at 
the  banks  as  genuine,  must,  we  think,  be  regarded  as  unworthy 
of  serious  consideration.  The  suggestion  is  that  Mrs.  Weaver 
believed  she  had  the  right  to  indorse  the  name  of  Davis  and  of 
her  mother  and  husband  without  their  knowledge  upon  promis- 
sory notes  and  pass  them  at  the  banks  as  genuine ;  which  Davis, 
as  the  most  intimate  friend  of  her  husband,  was  more  than  will- 
ing to  indorse ;  upon  which  was  also  the  name  of  her  husband, 
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whose  name  was  to  be  kept  out  of  the  banks,  and  upon  which, 
for  the  purpose  of  binding  Mrs.  Wells  to  pay  the  debt  of  her 
husband,  her  name  was  also  forged. 

There  is  not  a  fact  stated  which  suggests  the  right  to  indorse 
the  name  of  either  Martin  Davis  or  Mrs.  Wells  upon  promis- 
sory notes.  It  is  expressly  stated  that  the  name  of  Mr.  Weaver 
was  to  be  kept  out  of  the  banks.  The  defendant  did  not  act 
upon  any  such  supposed  authority.  She  testified  that  she  went 
to  the  oflSce  of  Mr.  Davis  to  obtain  his  signature.  If  she  in- 
dorsed his  name  in  the  belief  that  she  had  authority,  or  the 
names  of  her  mother  and  husband,  there  was  no  occasion  for 
keeping  her  acts  secret.  Besides  she  was  informed  by  Mr. 
Davis  that  he  did  not  wish  his  indorsements  to  exceed  $1,000. 

The  mind  of  the  defendant  as  a  witness  in  her  own  behalf 
did  not  rise  to  the  occasion  nor  respond  to  the  defense  sug- 
gested, although  given  full  opportunity  and  pressed  by  her 
counsel :  *'  Q.  State  why  you  put  the  name  of  Simon  J. 
Weaver  on  the  back  of  the  $5,000  note,  and  state  it  fully  ?  A. 
Because  I  thought  he  was  the  one  to  pay  it,  and  I  had  every 
reason  to  believe  he  was  good  for  it  and  would  pay  it.  Q. 
Why?  A.  I  don't  know  of  any  further  why.  Q.  You  have 
a  right  to  state  why  you  put  the  name  on ;  I  want  you  to  state 
fully  why  ?  A.  It  went  to  pay  his  household  bills  and  to  take 
up  an  obligation  of  his."  Being  permitted  by  the  court  to 
state  why  she  made  the  $1,200  Davis  note  and  put  his  name 
on  it,  and  what  induced  her  to  do  it,  she  answered:  "  My  belief 
was,  I  expected  these  funds  I  had  been  talking  about  and  I 
would  have  means  to  take  care  of  it,  and,  if  I  did  not,  that  my 
husband  would  take  care  of  it  for  me." 

To  sum  up  in  brief  as  to  the  entire  matter  offered  as  a  defense 
upon  the  trial,  there  was  not  a  suggestion  of  proof  that  Martin 
Davis,  by  anything  he  said  or  did,  gave  to  the  defendant  any 
authority  whatever,  either  directly  or  indirectly,  to  indorse  his 
name  on  the  note  set  out  in  the  indictment,  nor  upon  any  prom- 


Digitized  by 


GoogI( 


296  NisW  YOBK   OBIMINAI.   BEPOBTS,   VOL.   ZVII. 

issory  note.  Nor  does  the  statement  of  counsel  in  his  brief  in- 
dicate that  any  such  proof  was  offered  or  excluded.  He  says: 
"  The  ruling  of  the  court  throughout  the  trial  was  that  neither 
ability,  belief  in  ability  nor  intention  to  pay  this  paper,  nor 
present  worth  of  the  note,  was  admissible  on  her  criminal  in- 
tention, and  much  less  on  her  intent  to  defraud  or  belief  in 
ratification.''  We  can  see  no  suggestion  of  error  in  this,  and, 
as  to  the  essence  of  the  suggested  defense,  it  may  be  said  that 
unless  the  name  of  Davis  was  indorsed  upon  the  note  under 
such  circumstances  that  he  could  have  been  charged  as  indorser 
the  bank  was  defrauded,  and  if  defrauded  because  of  the  want 
of  authority  to  indorse  Davis's  name,  the  uttering  of  the  note 
was  conclusive  evidence  of  intent  to  defraud  and  constituted 
the  crime  of  forgery  in  the  second  degree. 

The  point  is  made  that,  "  The  court  erred  in  charging  the 
jury  in  what  the  intent  to  defraud  in  this  case  consisted,  and 
what  matters  they  should  consider  as  proving  intent  to  defraud." 

The  request  to  charge  and  the  refusal,  and  the  charge  as 
made,  to  which  this  point  is  applicable,  appear  in  the  record  as 
follows:  "Mr.  Eaines:  I  ask  the  court  to  charge  the  jury 
that  if  the  jury  are  satisfied  that  the  evidence  established  Mrs. 
Weaver's  intention  to  pay  the  note  at  maturity,  and  are  satis- 
fied that  a  reasonable  inference  with  regard  to  her  criminal 
intention  may  be  drawn  therefrom,  they  are  authorized  to  draw 
that  inference  and  apply  it,  with  all  the  other  evidence  in  the 
case,  to  the  decision  of  the  question  whether  there  was  a  crim- 
inal intention  on  her  part.  The  Court:  The  evidence  as  to 
her  intention  to  pay  the  note  at  maturity  does  not  bear  upon 
the  question  whether  or  not  she  had  a  fraudulent  intent  in  nego- 
tiating this  note  at  the  bank.  I  decline  to  charge  that.  Mr. 
Raines :  I  mentioned  only  criminal  intent  in  my  request  The 
Court:  I  decline  to  charge  as  requested,  and  say  that  her  inten- 
tion to  pay  the  note  at  maturity  does  not  bear  legitimately  upon 
the  question  of  her  criminal  intent  in  negotiating  the  note  at 
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the  bank  in  the  first  instance.  Exception  by  defendant's  coun- 
sel. .  .  .  Juror  10:  If  Mrs.  Weaver  believed  Martin 
Davis  would  ratify  the  name  on  that  note,  was  she  guilty  of 
criminal  intent?  The  Court:  That  depends  on  whether  she 
believed  that  Martin  Davis  would  recognize  her  act  as  a  proper 
and  right  act,  which  she  had  a  right  to  perform.  Mr.  Baines: 
I  ask  the  court  to  charge  the  jury  negatively,  in  answer  to  the 
question  of  the  juror.  The  Court:  I  will  charge  you  this,  gen- 
tlemen, that  if  her  expectation  that  he  would  ratify  that  act  was 
merely  based  upon  .  .  .  the  expectation  that  because  he 
was  her  friend  he  would  stand  by  that  endorsement  rather  than 
see  Mrs.  Weaver  get  into  trouble,  then  that  is  no  excuse  or 
defense  in  this  case.  But  if  she  expected  honestly,  that  Davis 
would  stand  by  his  signature,  because  it  was  right  and  proper 
for  her  to  put  it  on  the  note,  believed  that  Davis  would  recog- 
nize that  she  had  a  right  to  put  it  there,  then  of  course,  she 
cannot  be  held  guilty  of  criminal  intent ;  but  when  you  consider 
whether  she  had  any  such  belief  you  should  not  close  your  eyes 
to  the  evidence  as  to  whether  there  was  any  justification  for  such 
a  belief.  You  should  consider  in  that  connection  whether  there 
is  anything  in  the  case  which  would  give  a  rational  person  the 
right  to  believe  that  Davis  would  stand  by  his  signature,  that 
Davis  would  say  that  it  was  all  right  for  her  to  write  his  name 
on  there.  Now  is  there  anything  in  the  evidence,  here,  is  there 
anything  in  the  relations  of  the  parties  or  in  the  events  as  they 
occurred,  which  could  have  given  Mrs.  Weaver  the  right  to 
believe  that  he  would  stand  by  his  signature  on  this  note  ?  If 
you  find  that  there  are  no  circumstances  in  the  case  warrant- 
ing any  such  belief  on  her  part,  that  is  proper  for  you  to  con- 
sider when  you  make  up  your  minds  whether  she  had  any  such 
belief  or  not  People's  beliefs  are  ordinarily  founded  on  some 
basis.  People  that  are  sane  and  come  to  their  conclusion  by 
the  ordinary  processes  of  reasoning  have  some  ground,  or  color 
of  ground,  for  their  beliefs,  ordinarily.     Now  is  there  anything 
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in  this  case  which  naturally  would  have  given  Mrs.  Weaver  the 
right  to  expect  that  Martin  Davis  would  say,  when  he  was  in- 
formed she  had  put  his  name  on  the  note,  would  say  that  it 
was  right,  that  it  was  proper  ?  Is  there  anything  in  the  case 
which  would  warrant  her  in  any  such  expectation?  That  is 
what  you  are  to  consider  in  connection  with  her  statement  that 
she  thought  he  would  ratify  or  sanction  the  use  of  his  name." 

We  regard  this  as  an  admirably  clear  and  lucid  statement 
of  the  correct  proposition  of  law  applicable  to  the  case.  It  u 
strictly  within  the  rule  stated  in  the  case  of  People  v.  Stevens 
(109  N.  Y.  159),  that  where  the  intent  is  a  material  element 
of  the  offense  belief  must  have  some  colorable  ground  or  basis. 

The  defendant's  counsel  urges  upon  our  attention  the  parts 
of  the  charge  relating  to  the  question  of  intent  quoted  in  his 
brief  as  follows :  "  Now  the  bank  did  not  get  Martin  Davis's 
genuine  endorsement,  but  she  wrote  his  name  on  it  and  Swan- 
ton  thought  it  was  genuine  and  relying  upon  its  genuineness 
he  discounted  the  paper  and  she  got  the  $1,000  in  cash.  The 
result  of  that  transaction  was,  gentlemen,  that  the  bank  was 
defrauded  because  it  did  not  receive  in  exchange  for  its  cash 
the  note  which  it  had  a  right  to  believe  it  was  getting;  Mrs. 
Weaver  representing  by  her  act  that  it  was  the  genuine  endorse- 
ment of  Davis,  they  had  a  right  to  believe  her,  and  if  they  paid 
her  the  money  upon  the  note  in  that  reliance  and  as  a  result  of 
her  act,  then  she  actually  defrauded  this  bank.  Now  the  ques- 
tion is,  did  she  intend  to  defraud  the  bank,  did  she  intend 
actually  to  defraud  the  bank,  not  by  some  mere  mistake  of  hers, 
not  through  ignorance  or  carelessness,  but  did  she  deliberately 
intend  that  which  was  actually  accomplished,  did  she  intend  to 
cheat  and  defraud  the  bank  V  Now,  gentlemen,  the  court  can- 
not direct  you  to  find  the  defendant  guilty.  That  would  be 
an  invasion  of  your  jurisdiction."  The  court  proceeded  fur- 
ther:   "  I  cannot  even  suggest  to  you  that  you  should  find  her 
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guilty.  I  must  leave  the  whole  matter  upon  your  consciences 
and  upon  your  intelligence.  But  I  am  permitted  to  say  that 
m  judging  whether  Mrs.  Weaver  intended  to  defraud  the  hank 
or  not,  you  have  a  right  to  use  that  presumption  which  exists, 
that  a  person  intends  the  ordinary  result  and  consequences  of 
his  act;  that  when  a  certain  course  of  conduct  ordinarily  and 
necessarily  produces  a  certain  result,  the  person  who  does  that 
act  which  produces  that  result  intends  that  that  result  shall 
follow.'^ 

Counsel  complaining  of  this  says :  "  The  court  could  not  in 
more  unmistakable  terms  have  charged  the  jury  that  their  in- 
quiry was  confined  to  the  delivery  of  the  false  note  to  the  bank 
and  receiving  the  money  thereon  in  determining  her  intent  to 
defraud.  The  court  refused  to  allow  the  evidence  Mrs.  Weaver 
had  given  and  which  the  law  permitted  her  to  give  as  a  witness 
as  to  her  means  and  ability  to  pay  the  note,  and  intention  to 
pay  the  note,  to  be  considered  with  the  other  evidence  in  the 
case  on  her  intent  in  the  transaction,  but  distinctly  charged  the 
jury  they  bore  neither  on  fraudulent  nor  criminal  intent." 

Having  correctly  charged  that  her  means  and  ability  to  pay 
the  note,  and  intention  to  pay  the  note,  could  not  be  considered 
in  determining  the  question  of  her  intent,  the  court  could  have 
very  properly  charged  the  jury  in  tlie  language  of  counsel,  that 
their  inquiry  should  be  confined  to  the  delivery  of  the  false  note 
to  the  bank  and  receiving  the  money  thereon,  in  determining 
her  intent  to  defraud.  There  was  no  other  competent  evidence 
in  the  case  bearing  upon  the  question  of  intent  to  defraud.  The 
defendant  wholly  failed  to  show  any  authority,  either  expressed 
or  implied,  or  any  facts  or  circumstances  under  which  she  could 
claim  any  authority  to  indorse  the  name  of  Martin  Davis.  The 
act  of  presenting  the  false  signature  of  Davis,  which  she  had 
made  as  genuine,  and  receiving  the  money,  defrauded  the  bank ; 
it  was  a  fraudulent  act  from  which  the  conclusion  that  there 
was  an  intent  to  defraud  is  a  necessary  inference,  and  which 
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could  not  be  repelled  except  by  evidence  of  authority  from 
Davis,  as  to  which,  as  already  stated,  there  was  an  entire  ab- 
sence of  evidence.  The  effort  of  the  defense  throughout  the 
trial  seems  to  have  been  to  force  upon  the  court  evidence  in 
support  of  the  idea  that  intent  to  defraud  is  something  \vhich 
must  be  found  in  addition  to  the  fraudulent  act  to  constitute 
the  crime,  as  in  the  case  of  People  v.  Baker  (96  N.  Y.  340), 
where,  in  addition  to  proving  the  false  pretenses  by  which  the 
property  was  obtained,  it  was  held  that  evidence  must  be  given 
that  the  false  pretenses  were  made  with  intent  to  cheat  and 
defraud.  Here  the  criminal  mind  and  intent  to  defraud  went 
with  the  act  as  an  ingredient  of  and  a  component  part  of  it. 

We  are  unable  to  find  in  the  very  voluminous  record  of  the 
trial  any  error  committed  by  the  trial  court  in  the  rulings  ad- 
verse to  the  defendant. 

Adams,  P.  J.,  Spbino,  Wii.liams  and  Hiscock,  JJ.,  con- 
curred. 

Judgment  of  conviction  affirmed. 


Court  of  Appeals. 

April,  1003. 

THE  PEOPLE  V.  ARTHUR  PLANIGAK 

(174  N.  Y.  356.) 

Appeal — ^Amendment  op  Recoiio. 

The  trial  judge  has  power,  in  a  criminal  case,  on  motion  made  upon 
notice  to  the  defendant,  to  amend  the  record  by  annexing  thereto  a 
copy  of  an  exhibit,  received  in  evidence  upon  the  trial  and  afterward 
lost,  where  there  is  no  doubt  as  to  the  substantial  accuracy  of  the 
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copy,  and  the  judge  acts  not  only  upon  the  affidayita  presented  but 
also  upon  his  own  recollection. 

2.  MUROEB— HOMICXOK    COMMITTED    WhIUB   ATTEMFTINO   TO   ESGAFB   l-BOM 

Pbison. 

Two  prisoners,  who,  while  escaping  from  prison  by  force,  jointly 
and  wiUi  a  common  design  assault  and  strike  the  keeper  so  that  he 
dies  from  the  injuries  received,  are  both  guilty  of  murder  in  the  first 
degree,  whether  either  intended  to  take  life  or  not,  and  without  regard 
as  to  which  one  struck  the  mortal  blow. 
8.  Same — ^Evidence — Change  of  Condition  of  Weapons,  eto..  Used. 

Where  an  iron  bar  and  rope  used  in  a  homicide  committed  while 
escaping  from  prison  were  not  in  the  precise  condition  as  when  first 
found  through  handling  by  reporters  and  others,  but  are  substantially 
the  same,  their  reception  presents  no  error. 

4.  Tjual — Charge. 

Where  the  court  to  impress  upon  the  minds  of  the  jury  that  a  man 
charged  with  crime  is  entitled  to  a  fair  trial,  and  that  the  jury  were 
the  exclusive  judges  of  the  facts,  referred  to  the  trial  of  the  murderer 
of  President  McKinley,  and  stated  that  "  this  case  should  be  tried 
just  as  fairly  as  that,"  it  cannot  be  said  that  the  charge  injured  the 
defendant. 

5.  Appeal — Chabge. 

A  verdict  in  a  homicide  case  rendered  upon  conclusive  evidence  will 
not  be  set  aside  because  the  trial  judge,  who  had  told  the  jury  they 
were  the '  exclusive  judges  of  the  facts,  after  stating  that  he  under- 
stood certain  facts  were  conceded,  finally  referred  to  them  as  actually 
conceded  where  the  court's  attention  was  not  called  to  the  error. 
8.  Indictment — ^Murdbb — Deuberation. 

Under  an  indictment  for  murder  in  the  first  degree  a  conviction 
may  be  had  for  murder  committed  while  perpetrating  a  felony,  al- 
though not  specifically  pleaded,  and  in  such  case  deliberation  pre- 
meditation need  not  be  found. 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  in  the  county  of  New  York,  rendered  September 
30,  1901,  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree,  and  from  an  order  of  said  court 
made  March  12,  1903,  amending  the  return  on  appeal  by  add- 
ing thereto  a  copy  of  a  lost  exhibit  received  in  evidence  upon 
the  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Hugh  O.  Pentecost,  for  appellant. 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Gans^  of  counsel),  for  respondent. 

Vann,  J.:  The  indictment  contains  but  one  count,  which, 
in  the  common-law  form,  alleges  that  the  defendant  on  the 
29th  of  October,  1900,  at  the  borough  of  Manhattan  in  the 
county  of  New  York,  "  willfully,  feloniously  and  of  his  malice 
aforethought,  did  make  an  assault "  upon  one  Hugh  McGovem 
with  an  iron  bar,  and  did  therewith  inflict  a  mortal  wound 
upon  the  said  McGovem,  of  which  he  died  on  the  same  day. 

Upon  the  trial  it  appeared  that  on  the  I7th  of  October, 

1900,  the  defendant  was  committed  by  a  magistrate  of  the 
city  of  New  York  to  the  custody  of  the  warden  and  keeper 
of  the  city  prison  upon  a  charge  of  burglary.  Although  eon- 
fined  at  first  in  a  cell  by  himself,  owing  to  the  crowded  con- 
dition of  the  prison  he  was  soon  transferred  to  the  cell  of 
another  colored  man  called  Emerson,  alias  Johnson,  who  had 
been  committed  upon  a  similar  charge.  The  defendant  was  a 
friend  of  Emerson,  and,  as  one  witness  teetified,  had  asked  to 
be  put  in  his  cell.  On  the  afternoon  of  Saturday,  October 
28  th,  1900,  two  steel  saws,  concealed  in  a  pie,  came  into  the 
possession  of  one  of  these  prisoners  while  they  were  thus  con- 
fined together,  by  means  of  which  two  bars  of  the  door  of 
their  cell  were  so  nearly  severed  at  either  end  as  to  be  easily 
removed,  and  during  the  next  night,  acting  in  concert,  they 
escaped  from  the  prison.  While  they  were  engaged  in  the 
effort  to  escape  Hugh  McGovern,  a  night  keeper  in  the  prison, 
was  killed  by  one  or  both  of  these  men.  The  defendant  fled  to 
the  city  of  Pittsburg,  where  he  was  arrested  in  September, 

1901,  but  the  rope  made  out  of  bedclothing,  which  Emerson 
used  in  order  to  reach  the  ground  from  a  high  window,  broke 
under  his  weight  and  he  was  instantly  killed. 
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There  is  a  conflict  in  the  evidence  aa  to  what  transpired 
after  the  two  prisoners  broke  out  of  their  cell  into  the  hall  of 
the  prison.  A  prisoner  named  Wilson  slept  in  an  unlocked 
cell  opening  into  the  same  hall.  He  had  been  committed  at 
his  own  request,  and  was  known  as  a  "  trusty,"  which  appar- 
ently means  trustworthy,  and,  owing  to  his  good  behavior  as  a 
prisoner,  was  allowed  unusual  privileges.  He  testified  that  he 
went  to  bed  about  nine  o'clock  on  the  night  of  the  homicide, 
and  was  awakened  by  the  cry  of  "  Murder  1  Watch  1 "  He 
got  up  at  once,  hurriedly  slipped  on  his  pantaloons  and  went 
around  the  corridor  of  the  prison,  where  he  saw  McGovem, 
wiho  was  the  keeper  of  the  tier  in  which  the  defendant  was 
confined  at  night,  struggling  with  the  defendant  and  Emerson. 
He  saw  both  of  them  strike  McGovern,  and  cried  out,  "  What 
the  hell  are  you  fellows  doing  ? "  when  they  left  McGovern 
and  the  defendant  said :  "  We  will  do  you  up,  too,  you  son  of 
a  bitch/'  Both  of  the  men  rushed  over  to  him  and  each  struck 
him  with  a  club  at  the  same  time  and  knocked  him  senseless. 
When  he  oame  to  there  was  a  blanket  over  his  head. 

Another  prisoner  named  Mescall,  who  slept  in  an  open  cell 
<m  the  tier  above  the  defendant,  testified  that  he  heard  some- 
body "hollering  very  loud,  like  being  in  great  agony,"  and 
mdiing  in  that  direction  looked  down  over  a  railing  on  the  tier 
beneath,  where  he  saw  the  defendant  and  Emerson  both  strike 
the  witness  Wilson.  Wilson  fell  and  Mescall  heard  Emerson 
say  to  the  defendant,  "Stop!  stop!  that  is  enough."  They 
struck  Wilson  "  with  something  with  a  rag  around  it."  The 
witness  was  frightened  and  ran  away. 

Early  the  next  morning  McGovem  was  found  dead  in  the 
hall  where  Wilson  swore  he  saw  him  attacked  by  Emerson 
and  the  defendant,  with  four  distinct  scalp  wounds,  two  on  the 
top  of  the  head,  and  two  on  the  back  superior  curve  line. 
These  wounds  "  were  made  by  blows  and  not  by  a  fall."  The 
cause  of  death  was  "  fracture  of  the  skull  and  cerebral  hem- 
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orrliage."  McGovern  was  lying  on  his  back,  his  arms  were 
tied  closely  to  his  breast  with  a  cot  rope  and  part  of  a  sheet, 
his  feet  were  tied  in  a  sheet  and  his  head  was  wrapped  in  a 
blanket  Near  by  him  there  was  a  pool  of  blood  "  as  hig  as 
the  head  of  a  barrel."  The  rope  was  made  out  of  parts  of 
the  bed  in  the  cell  occupied  by  the  defendant  and  Emerson, 
and  of  another  bed  in  an  adjoining  cell  that  was  unoccupied 
that  night. 

Wilson  was  found  near  McGovern,  tied  hand  and  foot  in 
the  same  way,  with  a  rope  made  out  of  materials  obtained 
from  the  same  source.  He  was  senseless,  and  his  head,  cut 
and  bleeding,  was  muffled  in  a  blanket 

An  iron  bar,  sawed  from  the  door  of  the  cell  occupied  by 
Emerson  and  the  defendant,  was  lying  near  the  body  of 
McGovern,  wrapped  in  a  piece  of  an  old  undershirt,  which 
was  saturated  with  blood.  Another  iron  bar  was  found  across 
an  outside  window,  with  a  rope,  made  from  parts  of  the  two 
beds,  attached  to  it  and  hanging  down  toward  the  ground. 
One  of  the  bars  of  this  window  had  been  sawed  and  bent 
until  an  opening  was  made  large  enough  for  a  man  to  get 
through.  Beneath  the  end  of  the  rope,  which  was  about  25 
feet  from  the  ground,  on  a  pile  of  iron  outside  of  the  prison 
wall  and  near  to  it,  Emerson  was  found,  dead.  McGovem's 
watch  and  money,  the  keys  to  the  cells  which  he  ordinarily 
carried  and  a  broken  saw  were  found  in  Emerson's  pocket 

The  defendant  testified  in  substance  as  follows:  "This 
escape  was  made  on  Sunday  night."  The  saws  were  sent  in 
a  large  pie  to  Emerson,  who  showed  them  to  the  defendant, 
but  would  not  let  him  take  them.  Emerson  began  to  saw  the 
bars  shortly  after  dark  Saturday  night  and  finished  about 
eleven  o'clock  Sunday  night  He  then  made  a  rope  out  of  the 
l;ed  and  bed  clothing  and  left  it  lying  in  the  cell.  After  ihe 
keeper  made  his  rounds  at  about  midnight,  Emerson  broke  off 
the  bars  from  the  cell  door,  went  out  in  the  hall  and  began  to 
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saw  the  bars  of  the  outside  window.     When  he  finished  he 
came  back  to  the  cell  where  the  defendant  atill  was  and  helped 
him  get  out.     He  then  wrapped  the  two  bars,  which  he  had 
sawed  from  the  door  of  the  cell,  in  some  clothing  and  used 
them  to  pry  out  the  bar  he  had  sawed  in  the  outside  window. 
In  the  meantime  he  had   asked  the  defendant  if  he  would 
escape  and  his  answer  at  first  was,  "  Yes,'*  then  "  No,"  and 
finally  "Yes,"  if  Emerson  completed  the  job  so  that  they 
could   esoape  without  being  detected.     While  the   defendant 
was  putting  on  his  shoes  outside  of  the  cell  and  Emerson  was 
prying  the  window  bar,  the  keeper's  gate  clicked.     Emerson 
at  once  jumped  down,  and,  as  the  defendant  continued,  "  what- 
ever he  did  then,  he  must  have  struck  the  keeper,  for  I  heard 
the  keeper  holler  ^  Murder,  murder,  watch ! '     I  being  in  the 
act  of  putting  on  my  trousers,  threw  them  on,  and  putting  on 
my  suspenders  quickly,  ran  to  the  end  of  the  corridor  where 
the  occurrence  was.     I  saw  the  keeper  lying  there  unconscious 
on  the  floor.     In  the  meantime  this  other  man,  Wilson,  came 
around  the  comer.     ...     I  don't  know  of  anything  being 
said  by  anybody  or  any  vile  language  being  used.     The  only 
thing  I  heard  was  when  I  seen  this  man  lying  on  the  floor,  I 
said  *My  God.'     I  didn't  strike  McGovern.     I  didn't  strike 
anybody.     I  told  Emerson  that  I  would  escape,  but  I  was  not 
willing  to  be  implicated  in  no  murder,  or  nothing  of  that 
kind.     .     .     .     After  I  got  around  the  corner  there  and  saw 
McGovern  lying  on  the  floor  and  Emerson  standing  over  him 
the  trusty  appeared — a  man  appeared.     I  didn't  hear  nobody 
saying  nothing.     After  that  I  sat  down  on  the  steps  which 
lead  from  the  first  tier — this  trusty  was  knocked  down.     I 
seen  him  knocked  down,  witnessed  that  myself.     I  sat  right 
where  I  paused  when   I  seen  this  man  lying  on  the  floor. 
...     I  never  struck  McGovern  or  the  trusty.     I  sat  down 
to  lace  my  shoes.     My  shoes  was  already  on.     I  was  nervous. 
It  taken  me  at  least — I  might  have  laced,  put  on  ten  pairs  of 
Vol.  XVII— 20 


Digitized  by 


GoogI( 


806  ITBW   YOfiK   OBIMIXrAI.   BBPOST8,  VOL.   ZVII. 

shoes,  the  time  it  taken  me  to  lace  those,  because  I  was 
nervous;  my  fingers  was  numb,  and  everything,  from  witness- 
ing this  sight  When  I  got  up  from  there  I  walked  over 
to  the  cell  where  I  had  left  my  coat  and  veet  lying  outside  of 
the  cell,  put  on  my  vest^  then  my  coat,  and  then  walked  over 
to  the  window  and  as  I  did  Emerson  appeared  from  where  I 
don't  know.  When  I  left  the  stepe  Emerson  was  leaning 
over  the  keeper.  Emerson  rushed  in  with  his  coat  half  on 
and  half  off,  only  just  one  sleeve  in  it,  and  I  said,  ^Wait 
«  minute,  that  sheet  will  never  hold,  never  in  the  world,' 
and  he  said,  '  Yes,  it  will,  it  is  tight,'  and  out  of  the  window 
goes  the  rope,  and  I  said,  '  It  will  never  hold,  tie  that  other 
dnd,'  just  that  other  end  where  the  spreads  are.  I  says,  '  Tie 
this  end,'  and  I  went  to  tie  it  and  he  said,  *  No,  that  will 
hold,'  and  he  pushed  me  aside.  ...  I  stood  there  to 
give  Emerson  time  enough  to  go  down  to  the  bottom,  as  I 
thought;  .  .  .  got  hold  of  the  rope  and  pulled  it  up. 
.  •  .  It  had  broken."  He  then  described  his  own  escape 
by  making  a  new  rope  out  of  materials  procured  from  the  unoc- 
cupied cell  and  reaching  the  ground  at  a  different  point  from 
Emerson. 

On  his  cross-examination  he  testified  that  Emerson  and  he 
had  talked  about  the  escape  "somewhere  round  about  ten 
days,"  but  he  first  made  up  his  mind  to  escape  in  the  early 
morning  of  October  29th.  While  before  that  he  was  opposed 
to  making  an  escape  and  knew  that  Emerson  intended  to  get 
out,  he  did  not  inform  the  keepers.  He  did  not  assist  Emer- 
son in  making  the  rope,  but  did  not  clearly  remember  what 
he  was  doing  himself  while  the  sawing  and  other  preparations 
were  being  made.  At  one  time  he  said  that  the  last  he  saw 
clothes,  and,  when  Emerson  jumped  down  from  the  window 
with  them.  He  did  not  assist  Emerson  in  escaping,  nor. had 
he  ever  asked  to  be  transferred  to  Emerson's  cell.  When  the 
door  clicked  Emerson  stopped  to  listen,  with  the  two  bars  in 
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his  hands.  At  this  time  the  defendant  was  putting  on  his 
dothee,  and,  when  Emerson  jumped  down  from  the  window 
and  went  forward  to  the  end  of  the  hall,  he  continued  to  put 
on  his  clothes.  Emerson  disappeared  and  the  witness  stood 
where  he  was  dressing.  When  he  heard  the  words  ^'  Murder  I 
Watch  I  '^  he  was  still  putting  on  his  clothing,  and,  as  he  testi- 
fied, "  I  did  it  and  finished  it  and  got  around  there  as  quickly 
as  I  possibly  could.'*  He  saw  McGovem  lying  unconscious 
on  the  floor,  but  said  nothing  to  Emerson ;  "  I  didn't  know 
whether  he  was  striking  him  then  or  not,"  but  he  had  a  bar  in 
his  hand.  The  witness  had  no  bar,  and  while  he  did  not  tell 
Emerson  to  hit  the  keeper,  he  did  not  try  to  assist  the  keeper. 
'^  Wilson  and  I  appeared  upon  the  scene  about  the  same  time. 
I  didn't  say  anything  at  all  to  Wilson ;  didn't  tell  Emerson  to 
hit  Wilson.  I  saw  Emerson  hit  Wilson;  saw  him  have  the 
iron  bar  in  his  hand ;  right  hand ;  didn't  holloa  to  go  back  and 
not  get  stnick.  ...  I  can't  tell  where  that  other  bar 
was.  .  :  .  After  I  saw  MoGrovem  on  the  floor  and  Emer- 
son strike!  Wilson,  I  didn't  raise  any  outcry.  I  said,  'My 
Lord,'  that's  all  I  said.  I  didn't  know  how  the  bodies  of 
McGbvem  and  Wilson  were  tied  up.  I  don't  know  whether 
I  stayed  there  in  the  corridor  or  not.  ...  I  saw  blood 
around  there.  I  saw  no  blanket  over  the  head  of  McGovem 
nor  Wilson ;  that  is  entirely  new  to  me.  I  don't  know  whether 
or  not  the  body  of  McOovem  was  tied  and  bound  hand  and 
foot.  I  didn't  examine  McGovem  to  know  whether  or  not 
he  was  killed  at  that  moment;  didn't  stop  to  examine  him. 
I  told  you  that  he  was  lying  unconscious  on  the  floor,  but  I 
don't  know  whether  he  was  dead  or  not  I  presume  Wilson 
was  unconscious  too.  He  was  knocked  down  by  Emeatoii. 
...  While  he  (Emerson)  was  kneeling  over  the  body  of 
McGovem  I  was  sitting  down  on  the  stairs  leading  to  the 
upper  tier  tying  my  shoes,  finishing  my  dress.     I  hadn't  laced 
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either  as  yet.     At  this  moment,  while  I  was  lacing  my  shoeSy 
the  body  also  of  Wilson  was  lying  there  in  the  corridor." 

Shortly  afterward,  as  the  defendant  testified,  the  two  men 
went  to  the  window;  Emerson  got  out  and  the  defendant 
waited  long  enough  for  him  to  get  to  the  bottom,  when  he 
discovered  that  the  rope  had  broken.  In  order  to  prepare  a 
new  rope,  he  walked  by  the  bodies  of  McGovern  and  Wilson, 
but  didn't  see  that  their  heads  were  covered  nor  that  they 
were  tied. 

Two  other  witnesses  were  called  by  the  defense,  but  they 
testified  to  nothing  relating  directly  to  the  merits.  The  Peo- 
ple, in  rebuttal,  gave  evidence  tending  to  show  that  the  pie, 
in  which  flie  saws  are  suppoeed  to  have  been  concealed,  was 
brought  to  the  prison  by  a  colored  girl  for  the  defendant 
One  of  the  keepers  cut  the  pie  into  four  pieces,  but  did  not 
discover  the  saws. 

During  the  trial  the  order  of  commitment,  consigning  the 
defendant  to  the  city  prison,  was  received  in  evidence  without 
objection  and  marked  "  Exhibit  D."  After  the  case  had  been 
settled  and  printed,  it  was  discovered  that  this  exhibit  did  not 
appear  in  the  return  made  to  the  Court  of  Appeals,  because  it 
had  been  lost  and  the  clerk  could  not  annex  it  to  the  return  as 
a  part  of  the  case  as  settled.  Thereupon  the  district-attorney 
made  a  motion  before  the  trial  judge,  upon  notice  to  the 
defendant,  to  amend  the  record  by  annexing  thereto  a  copy  of 
"  Exhibit  D,'*  and  for  directions  to  the  clerk  to  certify  the  same 
to  the  Court  of  Appeals  as  part  of  the  return.  The  motion  was 
founded  upon  afiidavits  showing  that  the  exhibit  had  been 
lost  and  after  diligent  search  in  the  proper  places  could  not  be 
found.  A  sworn  copy  was  presented,  together  with  affidavits, 
tending  to  show  that  the  defendant  was  brought  before  one  of 
the  city  magistrates  on  the  13th  of  October,  1900,  upon  the 
charge  that  on  the  11th  of  October,  1900,  at  the  city  and 
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county  of  New  York,  while  acting  in  concert  with  said  John- 
son or  Emerson,  he  did  burglariously  break  open  and  enter 
premises  known  as  No.  29  West  75th  street,  occupied  as  a 
dwelling  and  in  which,  there  were  three  human  beings  at  the 
time;  that  he  was  committed  to  the  city  prison  to  await 
examination,  and  on  the  17th  of  October,  1900,  the  magis- 
trate, after  an  examination  in  due  form,  decided  that  the 
offense  had  been  committed  and  that  there  was  probable  cause 
to  believe  that  the  defendant  was  guilty  thereof.  Thereupon 
the  magistrate  fixed  the  bail  at  the  sum  of  $3,000,  and  the 
defendant,  having  failed  to  find  a  surety  for  that  amount,  was 
duly  committed  to  the  city  prison  until  he  should  be  dis- 
charged by  due  course  of  law.  The  commitment  for  exam- 
ination and  the  commitment  to  answer  each  recited  that  the 
charge  against  the  defendant  was  the  crime  of  burglary  and 
the  said  commitments,  together  with  the  defendant,  were  duly 
delivered  to  the  keeper  of  the  city  prison. 

The  motion  does  not  appear  to  have  been  opposed,  and  it 
resulted  in  an  order  amending  the  return  by  setting  forth  a 
copy  of  the  commitment  and  directing  the  clerk  to  prepare 
an  amended  and  supplemental  return  and  to  certify  and  file 
it  with  the  clerk  of  the  Court  of  Appeals.  The  defendant 
appealed  from  said  order  to  this  court  and  now  insists  that 
the  trial  judge  had  no  power  to  make  the  amendment  and  that 
he  "  erred  in  receiving  upon  mere  affidavits  a  manufactured 
exhibit.^' 

In  Peter  v.  Swan  (119  N.  Y.  662)  we  held  that  "  although 
a  copy  of  the  record  has  been  filed  with  the  clerk,  pursuant 
to  the  notice  of  appeal,  yet,  the  court  below  so  far  retains 
jurisdiction  of  the  case  as  to  enable  it  to  make  such  amend- 
ments to  the  record  as  it  shall  deem  proper  and  to  order  that 
the  amendment  shall  be  duly  certified  to  us  and  filed  with 
our  clerf  We  further  declared  that  "when  thus  filed,  we 
regard  it  as  part  of  the  original  return  and  proceed  to  hear 
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the  case  as  thus  prepared/'  but  we  also  announced  diat  ^'if 
the  amendment  be  of  such  nature  as  to  show  that  the  record, 
as  amended,  was  not  before  the  General  Term,  we  should  not 
hear  it,  as  our  jurisdiction  is  confined  to  a  review  of  the  deci* 
sions  actually  made  by  that  tribunal." 

As  the  case  now  before  us  did  not  pass  through  the  Appel- 
late Division,  the  limitation  suggested  does  not  apply,  and  we 
regard  the  case  cited  as  analogous  and  controlling  as  to  the 
power  of  the  trial  judge  to  grant  the  order. 

The  lost  exhibit  was  of  the  utmost  importance,  for  a  prisoner 
confined  upon  a  commitment  for  a  felony  is  guilty  of  a  felony 
if  by  force  or  fraud  he  escapes  from  prison,  whereas,  if  the 
commitment  is  for  a  misdemeanor,  a  prisoner  who  escapes  is 
guilty  of  a  misdemeanor  only.     (Penal  CSode,  sea  85.) 

The  Code  further  provides  that  the  killing  of  a  human  being, 
imless  it  is  excusable  or  justifiable,  is  murder  in  the  first 
degree,  when  committed  either  from  a  deliberate  or  premedi- 
tated design  to  effect  the  death  of  the  person  killed,  or  without 
a  design  to  effect  death  by  a  person  engaged  in  the  commisr 
sion  of,  or  in  an  attempt  to  commit  a  felony,  either  upon  or 
affecting  the  person  killed  or  otherwise.     (Sec;  188.) 

The  case  was  sent  to  the  jury  with  instructions  permitting 
them  to  convict  the  defendant  of  murder  in  the  first  d^ree, 
committed  either  with  deliberation  and  premeditation,  or  while 
engaged  in  the  commission  of  a  felony,  and  upon  the  latter 
theory,  which  the  jury  may  have  adopted,  the  exhibit  was  an 
essential  part  of  the  case  made  by  the  People  upon  the  triaL 
The  record,  before  it  was  amended,  showed  that  the  commit- 
ment had  been  received  without  objection  and  marked  as  an 
exhibit.  It  was,  therefore,  a  paper  which  belonged  to  the 
record  and  should  have  been  certified  and  printed.  It  was 
the  duty  of  counsel  in  preparing  a  case,  and  of  the  trial  judge 
in  settling  it,  to  see  that  so  much  of  the  evidence  and  proceed^ 
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ings  upon  the  trial  as  were  material  to  the  questions  to  be 
raised  npon  the  appeal  should  be  made  a  pert  of  the  record, 
and  spread  before  us,  so  that  we  could  properly  review  the 
trial  as  it  actually  took  placa  (Code  Cr.  Pro.,  sees.  468,  469, 
485.) 

As  the  loss  of  the  exhibit  was  duly  accounted  for,  a  copy 
thereof,  when  conclusively  established,  was  properly  made  a 
part  of  the  return.  Even  if  the  commitment  had  been  lost 
before  the  trial,  its  contents  could  have  been  proved  by  sec- 
ondary evidence  at  the  trial.  We  think  the  practice  adopted 
below  was  regular  and  proper,  and  that  it  would  be  strange, 
indeed,  if  the  course  of  justice  could  be  arrested  simply  because 
a  writing,  duly  received  at  the  trial  and  considered  by  the  jury, 
could  not  be  found,  although  its  contents  were  established  by 
several  witnesses  without  contradiction.  There  is  no  doubt 
as  to  the  substantial  accuracy  of  the  copy  which  has  been  made 
a  part  of  the  return.  The  trial  judge  recited  in  his  order  that 
he  had  acted  in  making  it  not  only  upon  the  af&davits,  which 
were  full  and  satisfactory,  but  also  upon  his  own  recollection, 
as  he  lawfully  might  We  think  that  the  order  appealed  from 
should  be  affirmed. 

When  the  case  is  considered  upon  its  merits,  it  is  evident 
from  the  facts  already  stated  that  we  should  not  disturb  the 
verdict,  in  the  absence  of  exceptions  raising  error,  upon  the 
ground  that  it  was  against  the  weight  of  evidence  or  against 
law,  or  because  justice  requires  a  new  trial.  (Code  Cr.  Pro., 
sec  628.)  If  the  defendant,  as  the  evidence  strongly  tended 
to  show,  was  engaged  with  Emerson  in  the  act  of  escaping  from 
prison  by  force,  or  in  an  attempt  to  so  escape,  after  lawful 
commitment  for  a  felony,  and  the  two  men,  acting  in  concert, 
whether  either  intended  to  take  life  or  not,  with  a  common 
purpose  struck  the  keeper  at  the  same  time,  and  as  the  result 
of  the  blows  thus  inflicted  he  was  killed,  each  was  guilty  of 
murder  in  the  first  degree.     (People  v.  Sullivan,  178  N.  T. 
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122  J  People  v.  Johnaon,  110  K  Y.  134.)  Under  Buch  cii- 
jcumstances  the  law  does  not  separate  the  blows^  nor  measure 
their  force  to  see  which  was  mortal,  but  holds  each  man  liable 
for  the  acts  of  both.  The  one  who  aids  and  abets  the  com* 
mon  purpose  is  as  guilty  as  the  one  who  strikes  the  fatal  blow. 
(Euloflf  V.  People,  46  N.  Y.  213.)  He  who,  without  intend- 
ing to  kill,  takes  human  life  while  engaged  in  committing  a 
crime,  magnifies  the  homicide  in  accordance  with  the  gravity 
of  the  crime  he  was  committing.  (Cox  v.  People,  80  N.  Y. 
600,  514;  Penal  Code,  sees.  183,  189.) 

Even  if  the  life  is  taken  while  the  perpetrator  is  committing 
a  felony,  still  the  other  branch  of  the  definition  of  murder  in 
the  first  degree  may  apply,  for  the  intent  to  kill  may  exist, 
and  it  may  be  carried  into  effect  with  deliberation.  (People 
V.  Sullivan,  supra.)  If  the  defendant  intended  to  kill,  and, 
acting  with  deliberation,  united  with  his  confederate  in  strik- 
ing the  blows  at  the  same  time  for  that  purpose,  he  was  guilty 
of  murder  in  the  first  degree,  even  if  the  mortal  blow  was 
struck  by  Emerson,  for  when  the  assault  is  joint  and  with  a 
common  design,  each  actor  is  liable  for  the  violence  inflicted 
by  both. 

Several  exceptions  relating  to  evidence  were  taken  by  the 
defendant's  counsel  during  the  course  of  the  trial,  but  the  only 
one  argued  before  us  is  that  the  court  erred  in  receiving  the 
iron  bar  and  the  rope,  which  was  pulled  in  from  the  window 
on  the  morning  of  the  homicide,  although  they  were  not  in 
the  precise  condition  as  when  first  found.  It  was  shown  that 
the  rope  had  been  torn  a  little  by  handling  during  the  inter- 
val between  the  homicide  and  the  trial,  but  that  it  was  the 
same  rope,  "  the  same  material,"  in  substantially  the  same  con- 
dition as  when  discovered  on  the  morning  of  October  29th, 
1900.  The  cloth  around  the  iron  bar  was  "wound  tighter" 
when  it  was  found  than  it  was  when  the  bar  was  offered  in 
evidence.     This  also  was  explained  by  the  handling  it  had 
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been  through  by  newspaper  reporters  and  others.  All  the 
witnesses  who  spoke  upon  the  subject  testified  that  it  was  the 
same  bar  and  in  substantiallj  the  same  condition.  The  defend- 
ant when  on  the  stand  recognized  the  rope  and  the  bar  in  evi- 
dence as  the  same  rope  and  the  same  bar  that  he  saw  on  the 
night  in  question.     The  exception  raised  no  error. 

The  only  exception  taken  to  the  body  of  the  charge  was 
not  argued  and  is  of  no  importance.     The  defendant's  coun- 
sel, however,  claims  that  although  the  questions  are  raised  by 
no  exception,  a  new  trial  should  be  granted  on  account  of  the 
charge  under  the  power  intrusted  to  us  by  section  528  of  the 
Code  of  Criminal  Procedure.     The  portions  of  the  charge, 
now  objected  to  for  tlie  first  time,  when  read  with  the  context, 
are  as  follows:    "  You  are  the  sole  and  exclusive  judges  of  the 
facts.     What  are  the  facts  in  this  case  ?     You  are  to  determine 
them  on  your  own  judgment,  and  it  will  be  my  purpose  and 
my  endeavor  to  do  nothing  and  say  nothing  which  will  in  any 
way  influence  you  in  that  direction.     I  shall  confine  myself  to 
the  law  in  the  case.     I  am  the  supreme  judge  of  the  law. 
And  the  law,  as  I  lay  it  down  to  you,  you   are  to  follow 
implicitly.     But  the  facts  you  are  to  determine  exclusively 
without  any  aid  from  me.     In  this  case  there  is  no  room  for 
prejudice — ^there  should  be  none — against  the  defendant,  on 
account  of  his  color,  or  of  any  other  circumstance.     The  pur- 
pose of  our  government,  and  of  our  courts,  has  been  illustrated 
but  yesterday,  in  one  of  the  most  important  criminal  cases 
which  has  ever  been  tried  in  this  land.     In  a  case  where  the 
Chief  Executive  of  our  nation  of  eighty  millions  of  people  was 
Irilled  deliberately  and  with  premeditation,  the  defendant  has 
all  the  forms  and  saf^uards  of  the  law  vouchsafed  to  him  and 
thrown  around  him.     Able  lawyers  were  assigned  to  defend 
him,  both  of  them,  I  believe,  ex-judges  of  a  high  court  of  this 
State;  every  proper  safeguard  which  could  be  thrown  around 
a  human  being  was  vouchsafed  to  him.     His  plea  of  guilty, 
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which  he  wanted  to  offer  to  the  court,  could  not  he  aceepted. 
The  law  would  not  allow  him  to  plead  away  his  life.  It 
requires  that  twelve  men  must  listen  to  the  evidence,  and  only 
convict  him  of  the  terrible  crime  with  which  he  was  charged, 
provided  that  conviction  was  justified  by  the  evidence.  This 
case  should  be  tried  just  as  fairly  as  that.  .  .  .  In  no  respect 
is  this  case  more  remarkable,  in  my  judgment,  than  in  its  few 
contradictions.  The  most  difficult  question  in  this  case,  it 
seems  to  me,  is,  did  this  defendant  aid,  abet  and  assist  in  killing 
Hugh  McGovern  referred  to  in  the  indictment  i  '* 

After  fully  defining  the  various  degrees  of  murder  and 
manslaughter  and  carefully  pointing  out  the  distinction  be- 
tween them,  the  court  continued :  "  The  facts  which  the  Peo- 
ple claim  to  have  established  by  the  evidence  in  this  case — 
and  it  will  be  for  you  gentlemen  to  determine  whedier  the 
evidence  sustains  their  claim  or  not — are  as  follows:  First, 
the  People  claim  that  Hugh  McQovem,  referred  to  in  the 
indictment,  is  dead.  That  claim,  they  argue,  is  established  by 
the  uncontroverted  evidence  in  this  case.  I  understand  it  to 
be  conceded  that  Hugh  McGovem,  referred  to  in  the  indict- 
ment, is  dead.  The  next  fact  which  they  claim  is  established 
by  the  evidence  is  this :  That  he  died  in  the  prison  situated  in 
68rd  street  in  the,  county  of  New  York  on  the  29th  day  of 
October,  1900,  from  injuries  inflicted  by  the  defendant  and 
one  Emerson,  or,  at  least,  by  one  of  them.  The  third  fact 
which  they  claim  is  established  by  the  evidence  is  that,  at  the 
time  of  inflicting  the  said  injuries,  both  the  defendant  and 
Emerson  were  prisoners  in  the  said  prison,  under  a  commit- 
ment charging  them  with  the  commission  of  a  felony.  I 
understand  that  this  fact  is  a  conceded  fact,  that  they  were 
both  prisoners  in  this  prison  in  question,  in  cell  No.  6,  under 
a  commitment  charging  them  with  the  commission  of  a  felony. 
I  draw  your  attention  to  this  conceded  fact  as  being  applicable 
to  that  section  of  the.  statute  which  makes  it  murder  in  the 
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first  degree  to  kill  a  person  while  engaged  in  the  perpetration 
of  a  felony.  The  fourth  fact  which  the  People  claim  is  estab- 
lished by  the  evidence  is  this:  that  at  the  time  the  injury  was 
inflicted  upon  the  deceased  the  defendant  and  Emerson  were 
attempting  to  commit  a  felony,  namely,  to  escape  from  the 
prison,  and  that  they  infliicted  the  injuries  upon  McGK>vem  to 
facilitate  and  aid  their  escape.  The  fifth  fact  which  the  Peo- 
ple claim  is  established  by  the  evidence  is  that  the  killing  of 
the  deceased  was  without  legal  justification  or  excuse.  There 
is  no  pretense,  as  I  understand  the  case,  that  there  was  any 
legal  justification  or  excuse  for  killing  McQovem.*' 

Afterward,  in  summing  up  part  of  these  claims,  the  court 
spoke  of  them  as  conceded,  as  follows :  ^^  It  is  a  conceded  fact 
that  they  were  in  that  prison  charged  with  committing  a  felony. 
It  is  conceded  that  McGovem  came  to  his  death  from  injuries 
inflicted  by  one  or  both  of  these  men.  It  is  conceded  that  at 
the  time  that  these  injuries  were  inflicted  they  were  trying 
to  escape,  and  finally  did  escape  from  that  prison.'' 

The  charge  closed  with  these  words:  "You  are  to  deter- 
mine what  the  facts  are  in  this  case,  and,  having  determined 
what  the  facts  are,  without  paying  any  attention,  so  far  as  the 
questions  of  fact  are  concerned,  to  anything  which  I  may  have 
said,  take  the  law  as  I  have  defined  it  to  you  and  if  you  find 
that  the  facts  show  that  this  defendant  has  made  himself  liable 
to  the  law,  and  is  guilty  of  murder  in  the  first  degree,  so  find 
by  your  verdict  If,  on  the  contrary,  you  find  that,  taking 
into  consideration  all  the  facts  as  you  find  them,  he  is  guiltless, 
has  committed  no  crime  whatever,  say  so  by  your  verdict." 

The  first  criticism  made  in  regard  to  the  charge  is  that  the 
portion  relating  to  the  trial  of  the  murderer  of  President 
McKinley  "could  not  operate  otherwise  than  injuriously  to 
the  defendant's  case."  We  think  the  charge  is  not  subject  to 
this  imputation.  The  object  of  the  court  was  to  impress  upon 
the  minds  of  the  jury  that  a  maU'  charged  with  crime  is 
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entitled  to  a  fair  trial^  and  to  arouse  their  sense  of  responsi- 
bility by  instructing  them  that  they  were  the  exclusive  judges 
of  the  facts.  As  an  illustration  of  the  care  which  the  law 
takes  to  protect  the  rights  of  every  man  on  trial  for  his  life^ 
an  extreme  case  was  referred  to  where  the  prisoner  had 
attempted  to  plead  guilty,  but  his  plea  could  not  be  accepted, 
and  he  was  tried  with  "  every  proper  safeguard  which  could 
be  thrown  around  a  human  being."  Finally  the  jury  were 
told  that  '^  this  case  should  be  tried  just  ad  fairly  as  that" 
Whether  the  remarks  were  in  good  taste  is  not  for  us  to  pass 
upon,  but  we  think  they  oould  not  have  injured  the  defend- 
ant Instead  of  tending  to  inflame  the  minds  of  the  jurors 
against  him,  as  is  claimed,  the  natural  effect  was  to  impress 
upon  them  the  duty  of  fairness  toward  him,  and  of  deciding 
the  case  only  upon  the  law  and  the  evidence.  They  could  not 
have  inferred  that  because  Czolgosz  was  guilty  the  defendant 
was  guilty  also. 

The  second  criticism  relating  to  the  charge  is  that  the  court 
stated  certain  facts  as  conceded,  whereas  the  record  does  not 
show  that  all  of  them  were  conceded,  although  it  does  show 
that  they  AVere  not  disputed,  and  that  they  were  duly  established 
by  convincing  evidence.  The  attention  of  the  trial  judge  was 
not  called  to  the  mistake  which  it  is  claimed  he  made.  The 
assertion  was  not  challenged  and  no  opportunity  was  given  to 
correct  it  Whether  the  defendant's  counsel  in  summing  up 
had  made  any  concession  does  not  appear.  No  claim  was  made 
during  the  trial,  and  none  is  made  now,  that  the  facts  referred 
to  as  conceded  were  not  conclusively  established.  They  were 
proved  by  persuasive  and  uncontradicted  evidence.  They  were 
not  denied  by  the  defendant  when  upon  the  stand,  and  indeed 
the  most,  if  not  all  of  them,  were  recognized  as  true  by  his 
testimony.  The  trial  judge  told  the  jury  that  they  were  the 
exclusive  judges  of  the  facts,  and  that  they  were  to  determine 
what  the  facts  were  in  the  case  without  paying  any  attention 
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to  what  he  had  said  in  that  regard.  After  stating  that  he 
understood  certain  facts  were  conceded,  he  finally  referred  to 
tliem  as  actually  conceded,  but,  under  the  circumstances,  we 
think  no  harm  resulted  to  the  defendant,  and  that  the  mis- 
statement should  have  been  pointed  out,  and,  if  not  corrected, 
excepted  to.  In  dealing  with  the  facts  during  an  extempo- 
raneous address  slight  errors  are  liable  to  creep  into  the  charge, 
but  it  is  the  duty  of  counsel  to  call  attention  to  them  and  have 
them  corrected.  In  the  absence  of  an  exception  we  do  not 
think  an  error  of  this  kind  would  authorize  us  to  set  aside  a 
verdict  rendered  upon  such  conclusive  evidence  as  there  was 
in  this  case.  (People  v.  Hall,  169  K  Y.  184,  198 ;  People  v. 
Constantino,  153  N.  Y.  24,  36;  Code  Cr.  Pro.,  sec.  542.) 

The  defendant's  counsel  asked  the  court  to  charge,  in  sub- 
stance, that  the  jury  could  not  convict  of  murder  in  the  first 
degree  unless  they  found  deliberation  and  premeditation,  be- 
cause homicide  committed  while  perpetrating  a  felony  was 
not  specifically  pleaded  in  the  indictment.  We  have  recently 
held  otherwise  and  the  law  was  well  settled  before.  "  Under 
an  indictment  for  murder  in  the  first  degree  the  prosecution 
may  prove  facts  to  bring  the  case  within  any  of  the  provisions 
of  the  statute  defining  the  crime."  (People  v.  Sullivan,  173 
N.  Y.  122,  137,  141 ;  People  v.  Giblin,  115  K  Y.  196.) 

We  have  endeavored  with  patience  and  fairness  to  review 
all  the  questions  involved  in  this  case,  even  if  not  raised  by 
exceptions  or  argued  by  counsel,  but  we  find  no  just  ground 
upon  which  a  new  trial  can  be  granted.  The  order  amend- 
ing the  return  and  the  judgment  of  conviction  should  be 
affirmed. 

Parkeb,  Qi.  J.,  Gray,  (yBiiiEN,  Babtlett,  Haight  and 
Martin,  JJ.,  concur. 

Order  and  judgment  affirmed. 
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Court  of  General  Sessions—New  York  Conntj. 

April,  1003. 
THE  PEOPLE  V.  CHAUNCEY  W.  WALKER 

(40  Um.  521.) 

Nkw  Tbiait— Nbwlt  Discovkbed  Evidence. 

Newly  discovered  evidence  as  to  the  good  character  of  the  defendant 
ifl  not  a  Buflicient  ground  for  granting  a  new  trial. 

Defendant  claimed  to  be  the  agent  for  an  Illinois  company 
engaged  in  the  business  of  examining  insurance  policieB  and 
reporting  to  clients  on  the  standing  of  insurance  companies 
and  as  to  the  form*  and  sufficiency  of  policies  issued.  He 
claimed  also  to  have  exclusive  territorial  rights  in  New  Yoil 
and  New  England  as  such  agent  He  sold  to  the  complainant 
a  territorial  right  for  the  State  of  New  York  upon  assurances 
thait  it  was  '^  virgin  territory  "  and  had  not  been  sold  to  other 
parties,  but  should  be  the  exclusive  territory  of  the  complain- 
ant. It  was  maintained  upon  the  trial  and  found  by  the  juiy 
that  these  representations  were  false  and  fraudulent,  inasmndi 
as  the  territorial  right  for  the  State  of  New  York  had  been 
sold  to  other  parties  prior  to  the  sale  to  the  oomplainant  A 
motion  for  a  new  trial  and  to  set  aside  the  verdict  was  denied. 

Eeargument  and  reconsideration  was  asked  for  on  the  groand 
of  newly-discovered  evidence,  consisting  diiefly  of  testimony 
as  to  the  character  of  the  defendant  and  the  company  employ- 
ing him. 

William  Travers  Jerome,  District  Attorney  (Kobeit  0.  Tay- 
lor, Assistant  District  Attorney,  of  counsel),  for  Peopla 

•  Oh-arles  E.  LeBarbier,  for  deifendant. 
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McMahon^  J.:  This  is  a  motion  ''for  a  reargoment  and 
reconsideration  of  the  motions  heretofore  made  by  the  defend- 
ant for  a  new  trial  and  in  arrest  of  judgment,  and  to  set  aside 
the  verdict  of  the  jury,  and  for  a  new  trial  npon  the  ground  of 
newly-discovered  evidence/' 

The  defendant  wus  convicted  of  grand  larceny  in  the  second 
degree  for  obtaining  a  certain  sum  of  money  from  the  oom- 
plaining  witness  on  the  false  and  fraudulent  represeivtation. 
that  certain  territorial  rights  which  he,  as  agent  of  a  company 
known  as  the  Policy  Holders'  National  Union  of  Chicago,  was 
authorized  to  sell  and  dispose  of,  represented  "virgin  terri- 
tory "  and  had  not  been  sold  and  would  not  be  sold  to  any  other 
parties,  but  that  the  complainant  should  have  the  exclusive 
privilege  of  representing  and  acting  for  said  company  in  said 
territory  under  the  conditions  of  a  contract  mutually  signed. 
It  was  contended  by  the  People  and  found  by  the  jury  that 
these  representations  were  false  and  fraudulent,  inasmudi  as 
the  said  territory  had  been  previously  disposed  of,  not  onoe, 
but  several  times. 

The  motion  being  made  after  judgment^  it  is  only  necessary 
to  consider  the  last  clause  of  the  defendant's  request  (Code 
Or.  Pro.,  sees.  448,  446.) 

After  the  trial  application  was  made  to  the  Supreme  Oourt 
in  another  department  for  a  certificate  of  reasonable  doubt, 
which  was  denied  by  Mabdoz,  J.  This  vras  done  presumably 
after  full  consideration  of  the  case  and  the  evidence  presented, 
and  after  hearing  argument  of  counsel  hereon.  If,  therefore, 
it  were  proper  on  this  motion  to  go  into  the  case  itself  either  to 
discover  error  in  law  or  insufficiency  of  evidence,  this  decision 
of  Justice  Maddoz  on  the  question  of  reasonable  doubt  would 
seem  to  make  it  unnecessary. 

The  bulk  of  the  moving  papers  consists  of  affidavits  as  to  the 
good  character,  not  only  of  the  defendant,  but  of  the  company 
whose  agent  he  professed  to  be.  Much  of  this  would  have  been 
excluded  if  offered  at  the  trial,  because  it  relates  to  specific  acts 
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of  honesty  and  ia  no  sufficient  or  competent  proof  of  general 
reputation. 

The  two  principal  affidavits,  aside  from  that  of  the  defend? 
ant  himself,  are  made  by  parties  who  were  witnesses  on  the 
trial  (by  commission),  and  who  were  officers  of  the  company 
for  which  the  defendant  claimed  to  act.  It  appears  from  the 
papers  submitted  by  the  People  against  this  motion  that  these 
two  witnesses,  one  being  a  brother  of  the  defendant,  are  both 
under  indictments  for  similar  offenses  in  Chicago.  While  evi- 
dence of  this  fact  would  not  have  been  admissible  upon  the 
trial,  it  may  fairly  be  considered  in  the  decision  of  the  pending 
motion. 

A  large  portion  of  the  papers  submitted  by  the  defendant 
relates  to  the  good  character  of  the  company  itself.  This  was 
never  an  issue  in  the  case,  and  if  evidence  of  this  kind  had  been 
offered  at  the  trial  it  would  have  been  excluded.  In  fact,  if 
the  company  had  been  engaged  in  a  legitimate  business,  with 
valuable  rights  to  sell,  and  if  the  defendant  had  sold  these 
rights  fraudulently  and  by  false  pretenses,  it  is  no  extenua- 
tion of  his  guilt,  but  rather  an  aggravation,  because  it  gave 
him  the  better  basis  for  deceiving  his  victim. 

In  the  case  of  Kring  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  45  App. 
Div.  378,  the  court  says : 

"  The  rule  which  should  govern  in  considering  a  motion  of 
this  kind  is  well  settled.  It  must  appear  that  the  evidence  ha^ 
been  discovered  since  the  trial;  that  it  could  not  have  been 
obtained  upon  the  former  trial  by  the  exercise  of  reasonable 
diligence ;  that  it  is  material  to  the  issue  and  goes  to  the  merits 
of  the  case ;  that  it  is  not  merely  cumulative,  and  that  its  char- 
acter is  such  that  it  would  probably  have  changed  the  result." 

The  defendant  in  bis  moving  papers  does  not  meet  any  single 
one  of  these  conditions. 

Good  character  is  not  an  excuse  for  crime,  nor  a  license  to 
commit  it;  and  proof  thereof  is  only  useful  and  competent  as 
enabling  a  jury  to  come  to  a  just  conclusion  as  to  whether  the 
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defendant  committed  the  act  which  constitutes  the  crime,  and 
with  guilty  intent.  There  may  be  cases  where  such  proof 
would,  of  itself,  create  such  reasonable  doubt  as  would  call  for 
an  acquittal. 

The  motion  is  denied. 

Motion  denied. 


Supreme  Court— New  York  City. 

April,  1003. 

THE  PEOPLE  V.  PATEICK  SUMMEES. 

(40  Misc.  384.) 

1.  Opfhesion — ^Penai.  Code,  Section  eef — ^Pouce. 

Where  a  police  captain  accompanied  by  three  patrolmen  enters  a 
retail  cigar  and  tobacco  store  and  remain  in  possession  all  one  daj, 
and  then  continuously  for  eleven  days,  and  refused  to  go  out  on 
demand  and  protest  of  the  proprietor,  saying  that  they  were  officers, 
and  by  their  presence  gave  the  store  a  bad  name,  injuring  com- 
plainant's good  name  and  business,  the  acts  fully  make  out  the  crime 
of  oppression  under  section  556  of  the  Penal  Code. 

2.  Same. 

The  suspicion  of  the  captain  that  the  floor  above  the  cigar  store 
was  occupied  by  a  club  of  men  for  gambling  purposes  gave  no  right 
to  the  police  to  enter  or  stay  in  complainant's  store. 

3.  Same — N.  Y.  City  Chabteb,  Section  316. 

Section  315  of  the  charter  of  the  city  of  New  York  only  authorizes 
the  police  to  enter  and  inspect  licensed  places  to  a  reasonable  ex- 
tent, but  they  have  no  such  right  in  private  houses  and  places.  It 
only  means  that  they  must  observe  and  inspect  them  from  the 
outside. 

Before  Mr.  Justice  Gatnob  as  a  magistrate, 
Voi.  XVII— 21 
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Thb  defendants,  vAio  are  a  captain  of  police  and  three 
patrolmen  under  him,  were  arrested  under  a  warrant  issued  by 
a  justice  of  the  Supreme  Court  acting  as  a  magistrate.  The 
charge  against  them  was  the  crime  of  oppression  under  section 
556  of  the  Penal  Code.  The  defendants,  after  being  arraigned 
before  the  said  magistrate,  moved  to  dismiss  the  case  on  the 
ground  that  the  facts  charged  in  the  deposition  did  not  show 
a  criminal  offense. 

Morgan  &  Conran,  for  prosecution. 
P.  K  Callahan,  for  defense. 

Gaynob,  J. :  The  motion  to  dismiss  must  be  denied ;  and  it 
seems  best  to  state  the  law  of  the  case  now  for  guidance  on  the 
preliminary  hearing.  This  captain  of  police,  and  the  three 
patrolmen  who  acted  under  his  orders,  are  chai^d  with  the 
serious  crime  of  of&cial  oppression.  The  last  indictment  and 
conviction  for  this  crime  in  this  part  of  the  State  were,  I  think, 
of  Sutherland,  who  was  a  party  to  the  lawlessness  of  the 
McKane  police,  who  entered  houses  without  warrants,  and 
arrested  people  without  warrants  for  alleged  misdemeanors  not 
committed  in  their  presence,  and  generally  trampled  on  indi- 
vidual rights  in  defiance  of  the  law  until  the  community  could 
suffer  it  no  longer. 

These  defendants  now  claim  that  the  acts  with  which  they 
are  charged  in  the  complainant's  deposition  do  not  make  out 
the  crime  of  oppression.  On  the  decision  of  this  motion  it 
has  to  be  taken  as  true  that  they  did  the  acts  alleged  in  such 
deposition,  and  what  is  hereafter  said  will  be  on  that  theory. 

Section  656  of  the  Penal  Code,  which  defines  the  said  crime, 
is  as  follows: 

"A  public  officer,  or  a  person  pretending  to  be  such,  who, 
unlawfully  and  maliciously,  under  pretense  or  color  of  official 
authority. 
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'^  1.  Arrests  another,  or  detains  him  against  his  will ;  or, 
"  2.  Seizes  or  levies  upon  another's  property ;  or, 
"  3.  Dispossesses  another  of  any  lands  or  tenements;  or, 
"  4.  Does  any  other  act  whereby  another  person  is  injured 
in  his  person,  property  or  rights ; 
"  Commits  oppression,  and  is  guilty  of  a  misdemeanor." 
The  deposition  states  that  the  complainant  keeps  a  ifetail 
cigar  and  tobacco  store;  that  this  police  captain,  accompanied 
by  these  three  patrolmen,  came  into  his  store  on  March  12th, 
and  that  they  remained  there  in  possession  all  of  that  day, 
and  then  continuously  all  of  the  following  eleven  days,  some 
of  them  being  there  all  the  time  from  nine  o'clock  in  the  f ore- 
nooa  until  six  o'clock  in  the  afternoon ;  that  they  refused  to 
go  out  on  the  demand  and  protest  of  the  complainant;  that  they 
said  they  were  officers  and  would  remain;  that  their  presence 
in  the  complainant's  store  gave  him  and  his  store  a  bad  name, 
and  deterred  people  from  coming  in  and  trading  with  him, 
thereby  injuring  him  in  his  good  name  and  business. 

These  acts  fully  make  out  the  crime  of  oppression  charged. 
By  section  556  of  the  Penal  Code,  which  has  been  quoted 
above,  unlawful  arrests  and  detentions  by  the  police,  unlawful 
seizures  by  them  of  another's  property,  and  generally  any  unlaw- 
ful acts  by  them,  "whereby  another  person  is  injured  in  his 
person,  property  or  rights,"  constitute  the  crime  of  oppression. 
It  is  difficult  to  conceive  how  any  one  so  ignorant  as  to 
suppose  that  the  police  have  the  right  to  do  what  these  defend- 
ants are  charged  with  could  ever  be  made  a  captain  of  police 
in  any  community  of  enlightened  American  citizens.  It  does 
not  seem  to  be  explainable  at  all,  except  on  what  might  well  be 
deemed  the  incredible  theory  that  not  only  ordinary  policemen 
but  even  police  captains  are  appointed  to  the  police  force  in 
the  City  of  New  York  without  any  instruction  or  examination 
whatever  in  respect  of  the  rights  of  individuals,  and  the  limi- 
tations on  the  power  of  the  police  to  make  arrests,  or  enter 
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houses  or  private  places,  or  meddle  in  any  way  with  others; 
or  else  on  »till  another  theory,  namely,  that  in  the  past  those 
in  official  control  of  the  police  force  have  not  only  sanctioned 
«uch  acts  of  police  lawlessness,  but  often  required  them  to  be 
committed,  until  they  grew  to  be  deemed  lawful. 

The  principal  duty  of  the  police  is  to  be  in  the  streets  and 
public  places,  and  there  preserve  the  public  peace,  and  keep  out- 
ward order  and  decency.  When  they  are  allowed  or  required  to 
depart  from  this,  and  obtrude  into  houses  at  will,  they  are 
thereby  enabled  to  levy  extortion  and  blackmail  on  the  com- 
munity. It  is  difficult  to  conceive  how  any  one  who  sincerely 
wants  to  prevent  such  extortion  and  blackmail,  and  break  up 
all  association  between  the  police  and  certain  social  oflFenders, 
should  favor  the  entry  of  houses  by  the  police  without  war- 
rants. The  law  knows  of  no  greater  folly  than  the  notion  that 
the  police  are  the  custodians  or  conservers  of  the  private  morals 
of  the  community,  or  could  be  made  such  with  any  safety  whatr 
ever,  or  with  any  possibility  of  uplifting  morals  instead  of 
debasing  them.  The  moral  growth  of  a  community  depends 
on  its  churches,  schools  and  teachers,  and  the  influence  of  a 
healthy  and  comfortable  home  life,  and  not  on  the  polica 

If  these  defendants  had  a  warrant  for  the  arrest  of  the  ecfor 
plainant,  it  was  their  duty  to  arrest  him  and  take  him  before 
the  magistrate.  If  they  had  a  search  warrant,  it  was  their  duty 
to  make  the  search  expeditiously  and  go.  If  they  had  no  war- 
rant, then  their  entry  into  and  possession  of  his  place  was  law- 
less, and  calculated  to  lead  to  disorder,  for  he  had  a  right  to 
resist  them  with  all  the  force  necessary. 

It  was  said  on  the  argument  that  the  floor  above  the  plain- 
tiff's store  is  occupied  by  a  club  of  men,  and  that  this  captain 
suspects  they  play  cards  for  money,  or  do  some  kind  of  gaming, 
there,  and  wants  to  stop  them.  But  that  gives  no  right  to  the 
police  to  enter  or  stay  in  the  complainant's  store.  If  they  had 
any  warrant,  whether  to  arrest  any  one,  or  search  the  dub 
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prcmises,  it  was  their  duty  to  execute  it  and  go  away.  If  they 
had  no  warranty  then  their  presence  was  unlawful,  whether  in 
the  complainant's  store  or  in  the  club  rooms. 

The  learned  counsel  for  the  defendant  cites  a  part  of  sec- 
tion 315  of  the  city  charter  as  authorizing  the  defendants  to 
enter  private  houses  and  places  without  warrants.  It  purports 
to  make  it  the  duty  of  the  police  ''  at  all  times  of  the  day  and 
night "  to  "  carefully  observe  and  inspect  all  places  of  public 
amusement,  all  places  of  business  having  excise  or  other  licenses 
to  carry  on  any  business ;  all  houses  of  ill-fame  or  prostitution, 
and  houses  where  common  prostitutes  resort  or  reside;  all  lot- 
tery offices,  policy  shops,  and  places  where  lottery  tickets  or 
lottery  policies  are  sold  or  oflfered  for  sale ;  all  gambling  houses, 
cockpits,  rat  pits,  and  public  common  dauce  houses,  and  to  re- 
press and  restrain  all  unlawful  and  disorderly  conduct  therein." 
But  this  provision  is  not  open  to  the  construction  contended  for, 
as  the  police  have  been  heretofore  fully  informed.  The  police 
may  enter  and  inspect  licensed  places  to  a  reasonable  extent, 
but  they  have  no  such  right  in  respect  of  private  houses  and 
places.  They  cannot  enter  the  latter  at  will,  or  on  suspicion, 
or  on  what  they  may  choose  to  call  their  suspicion.  This  char- 
ter provision  only  means  that  they  must  observe  and  inspect 
them  from  the  outside.  If  it  meant  more  than  this  it  would 
be  void.  It  is  a  constitutional  principle  of  government,  here 
and  in  England,  and  of  free  government  generally,  that  one's 
house  may  not  be  entered  by  the  police  or  by  government  ex- 
eept  under  a  warranto  The  exceptions  in  the  case  of  pursuing 
fleeing  felons,  or  persons  escaping  from  arrest,  and  the  like,  do 
not  need  to  be  stated  here.  The  trouble  with  this  charter  pro- 
vision is' that  it  is  crude  and  bungling.  It  mingles  lawful  and 
unlawful  places  together  in  one  common  class,  and  requires  the 
police  to  inspect  them  and  preserve  order  in  them ;  whereas  there 
is  no  such  thing  as  the  police  standing  about  and  preserving 
order  in  the  latter  places,  as  in  the  former,  for  they  cannot  be 
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sanctioned  or  suffered  to  exist  at  all.  While  its  true  interpre- 
tation is  plain  enough,  it  is  nevertheless  open  to  a  false  con- 
struction which  enables  the  police  to  claim  the  right  of  visita- 
tion over  houses  of  ill-fame  and  gambling  houses,  for  instance 
This  would  enable  the  police  to  take  such  places  under  their 
protection  and  practically  license  them,  and  derive  a  vast  fund 
from  them.  It  seems  strange  that  a  provision  liable  to  be  used 
for  such  a  purpose  should  be  permitted  to  remain  in  the  city 
charter.  The  District  Attorney  of  New  York  county,  and  also 
of  Kings  county,  have  called  attention  to  its  loose  and  danger- 
ous character. 

The  motion  is  denied. 


Court  of  Appeals. 

April,  1903. 

THE  PEOPLE  V.  LEON  STEDEKER* 

(176  N.  Y.  67.) 

.  BETTmo  Ain>  GAvmo — ^Pool  Room — ^Penal  Code,  Section  351— In- 
dictment Must  Allege  Presence  of  Books  and  Papers. 

A  count  in  an  indictment  under  section  361,  Penal  Code,  for  keep- 
ing and  occupying  a  room  for  recording  bets  and  selling  pools  on 
horse  races  is  defective  where  it  fails  to  allege  that  defendants  kept 
and  occupied  a  room  with  books,  papers,  apparatus  or  paraphernalia 
for  the  purpose  of  recording  bets  or  wagers. ' 

.  Same. 

The  indictment  need  not  specify  the  particular  house  or  building 
in  which  the  defendants  are  charged  with  keeping  and  occupying  a 
room  for  the  purposes  forbidden.  It  is  sufficient  that  the  indictment 
charged  the  facta  constituting  the  offense  and  the  place  where  it  was 
committed  as  within  the  jurisdiction  of  the  court. 

» Reversing  76  App.  Div.  449,  17  N.  Y.  Crim.  Rep.  127. 
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3.  Baicb— Where  Another  Penaltt  is  Provided  bt  Law. 

Such  an  indictment  is  fatally  defective  in  failing  to  aver  that  the 
rooms  kept  and  occupied  by  the  defendants  were  not  on  a  race  course 
authorized  by  statute,  since  the  Iceeping  of  an  establishment  for 
gambling  constitutes  a  felony  under  section  351,  "except  when 
another,  penalty  is  provided  by  law,"  no  other  penalty  therefor  is 
prescribed  by  the  Hevised  Statutes  nor  by  section  343,  that  section 
embracing  only  cases  not  specifically  provided  for  by  section  351 ;  but 
under  the  Racing  Law,  1805,  ch.  570,  in  the  absence  of  an  allegation 
that  vouchers  for  bets  or  pools  were  ever  delivered  or  intended  to  be 
delivered,  or  that  defendants  occupied  and  kept  tlie  room  for  that 
purpose,  another  penalty  is  prescribed  by  law  which  is  both  civil 
and  exclusive,  and,  therefore,  both  the  indictment  and  the  proofs 
should  negative  the  fact  that  the  case  comes  within  the  exception. 

Appeal  from  an  order  of  the  Appellate  Division,  of  the 
Supreme  Court  in  the  First  Judicial  Department,  made  No- 
vember 7,  1902,  which  reversed  an  order  of  the  Court  of  Gen- 
eral Sessions  of  the  county  of  New  York  sustaining  a  demurrer 
to  an  indictment  and  overruled  such  demurrer. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  R.  Dos  Passes  and  Benjamin  Steinhardt,  for  appel- 
lants. 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Qana  and  Joseph  S.  Auerbach,  of  counsel),  for  respondent 

Joseph  S.  Auerbach  and  Herbert  Barry,  for  the  State  Racing 
Commission  et  al.,  intervening. 

OuLLEN,  J. :  The  appellants  were  indicted  for  violating  the 
provisions  of  section  351  of  the  Penal  Code.  The  indictment 
contains  three  counts.  The  first  charges  the  appellant  with 
the  crime  of  keeping  and  occupying  a  room  for  the  purpose 
of  recording  and  registering  bets  and  wagers  and  of  selling 
pools  upon  the  result  of  horse  races  and  other  contingent  events ; 
the  second  with  the  crime  of  keeping,  exhibiting  and  employ- 
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ing  devices  and  apparatus  for  the  purpose  of  recording  and 
registering  such  bets  and  wagers  and  of  selling  pools;  the 
third  with  the  crime  of  keeping  and  occupying  a  room  with 
books,  papers,  apparatus  and  paraphernalia  for  the  purpose 
of  recording  and  registering  such  bets  and  wagers  and  of  sell- 
ing pools.  To  this  indictment  the  appellants  demurred  on 
the  ground  that  it  failed  to  state  facts  sufficient  to  constitute 
a  crime.  The  principal  objection  urged  by  the  appellants  is 
that  the  section  of  the  Penal  Code  referred  to  is  unconstitu- 
tional and  void  because  of  the  great  difference  between  the 
punishment  of  offenses  by  that  article  when  committed  with- 
out the  grounds  of  any  racing  association  and  that  imposed 
by  the  Racing  Law  on  the  same  acts  when  committed  on  the 
racing  grounds.  But  the  constitutionality  of  the  Eacing  Law 
and  of  the  provisions  of  section  351  of  the  Penal  Code  has 
been  so  recently  affirmed  by  this  court,  the  former  in  the  case 
of  People  ex  rel.  Sturgis  v.  Fallon  (152  N.  Y.  1)  and  the  latter 
in  People  ex  rel.  Weaver  v.  Van  Do  Carr  (150  K  Y.  439), 
that  we  deem  it  not  necessary  nor  wise  to  reopen  the  discus- 
sion and  shall  confine  ourselves  to  an  examination  of  the  objec- 
tions to  the  form  of  the  indictment. 

It  is  contended  that  the  first  count  is  defective  in  failing  to 
allege  that  defendants  kept  and  occupied  a  room  with  books, 
papers,  apparatus  or  paraphernalia  for  the  purpose  of  record- 
ing bets  or  wagers.  The  objection  is  well  taken.  The  statute 
makes  the  presence  of  the  books  or  apparatus  an  essential 
ingredient  of  the  felony  defined  by  it.  It  is  urged  against 
all  the  counts  that  they  are  not  sufficiently  definite  in  that 
they  fail  to  specify  the  particular  house  or  building  in  the  city 
of  New  York  in  which  the  defendants  are  charged  with  keep- 
ing and  occupying  a  room  for  the  purposes  forbidden  by  the 
ftatuta  This  objection  was  not  well  taken.  It  is  sufficient 
that  the  indictment  charged  the  facts  constituting  the  offense 
and  the  place  where  it  was  committed  as  within  the  juris- 
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diction  of  tie  court.  (People  v.  Buddensieck,  103  N.  Y.  487.) 
If  tliere  were  any  question  as  to  the  particular  place  where  it 
is  charged  that  the  ofFense  had  been  committed  by  which  the 
appellants  could  be  in  any  way  misled  or  prejudiced  in  their 
defense,  the  remedy  was  by  motion,  for  a  bill  of  particulars. 
(Tilton  V.  Beecher,  59  N.  Y.  176.) 

We  axe  now  brought  to  the  serious  question  presented  as  to 
the  form  and  suflSciency  of  tlie  indictment.  By  section  351 
it  is  enacted  that  any  one  who  commits  any  one  of  the  acts 
which  are  thereby  forbidden  "  is  guilty  of  a  felony,  except 
when  another  penalty  is  provided  by  law,  and  upon  conviction 
is  punishable  by  imprisonment  in  the  State  prison  for  a  period 
not  less  than  one  year,  nor  more  than  two  years  or  by  such 
imprisonment,  together  with  a  fine  not  exceeding  two  thou- 
sand dollars."  It  will  thus  be  seen  that  the  forbidden  acts  do 
not  constitute  a  felony  in  all  cases,  nor,  in.  fact,  in  any  case, 
unless  there  is  no  other  penalty  provided  by  law  for  their  com- 
mission. The  appellants  contend  tliat  the  acts  charged  against 
them  are  subject  by  other  statutes  to  specific  penalties. 

The  first  claim  is  that  the  provisions  of  the  Kevised  Statutes 
"which  authorize  the  recovery  of  money  lost  on.  a  wager  thereby 
create  a  penalty  for  the  offense  of  gambling.  The  decisions 
of  this  court  are  to  the  contrary.  In  Meech  v.  Stoner  (19  N. 
Y.  26),  it  ^vas  held  that  the  claim  for  money  so  lost  was  assign- 
able, and  in  Ruckman  v.  Pitcher  (20  N.  Y.  11),  that  the  claim 
bore  interest.  Both  decisions  proceeded  on  the  ground  that  the 
statute  was  remedial,  not  penal ;  that  the  statute  having  made 
wagers  void  the  loser  never  parted  with  tlie  title  to  his  money 
and  that  his  suit  was  to  recover  only  his  own.  It  is  also  to 
be  observed  that  these  provisions  relate  to  the  subject  of  betting 
or  losing  money  at  play  or  on  a  wager,  not  to  the  maintenance 
of  a  house  or  establishment  for  gambling,  which,  substantially, 
is  the  offense  with  which  the  defendants  are  charged.  There 
has  always  been   observed   a  distinction  between  betting  or 
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gambling  and  maintaining  a  gambling  house  or  a  place  to  which 
people  resorted  to  gambla  While  at  common  law  wagers  on 
indifferent  subjects  were  legal  and  might  be  enforced,  a  gam- 
bling house  or  a  rebort  for  gamblers  was  a  public  nuisance,  for 
which  its  keeper  might  be  indicted.  (Wharton  Crim.  Law, 
sec.  2446.)  The  same  distinction  has  obtained  in.  this  State 
where  ordinary  betting  has  never  been  made  a  crime,  though 
in  some  cases  subject  to  small  pecuniary  mulcts,  while  the 
keeping  of  a  gambling  house,  selling  lottery  tickets  and  the 
profession  of  a  common  gambler  have  been  subjected  to  severe 
punishment. 

It  is  next  contended  that  section  343  of  the  Penal  Code  pre- 
scribes a  penalty  for  the  appellant's  offense  by  enacting  "  that 
any  one  who  shall  keep  a  room,  shed,"  etc.,  "  to  use  for  gam- 
bling, or  for  making  wagers  made  to  depend  upon  any  lot, 
chance,"  etc.,  "shall  be  guilty  of  a  crime."  Doubtless  book- 
making,  poolselling  and  like  acts  enumerated  in  section  351 
are  merely  species  of  gambling,  and  the  terms  of  section  343, 
if  the  section  stood  alone,  would  comprehend  these  offenses. 
But  it  must  be  borne  in  mind  that  the  three  statutes  were  passed 
on  -the  same  day.  May  9,  1895.  The  first  of  these  (Chap.  570) 
enacted  the  Racing  Law;  the  second  (Chap.  571)  amended 
section  343  of  the  Penal  Code  so  as  to  present  it  in  its  present 
form,  and  the  third  (Chap.  572)  similarly  modified  section 
351  of  the  Penal  Code.  These  two  sections  of  the  Penal  Code 
must  be  construed  in  harmony;  otherwise  the  latter  section 
would  be  rendered  substantially  ineffective.  Thus  interpret- 
ing the  sections,  we  think  that  section  343  must  be  held  to 
embrace  only  cases  not  specifically  provided  for  by  section  351. 
So  construed,  section  343  does  not  prescribe  any  penalty  for 
those  offenses. 

We  are  now  brought  to  a  consideration  of  the  effect  of  the 
Racing  Law  upon  the  provisions  of  section  351.  While,  as 
was  said  in  People  ex  rel.  Sturgis  v.  Fallon  (supra),  we  can- 
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not  presume  that  this  law  was  enacted  to  evade  or  defeat  the 
provisions  of  the  Constitution,  that  no  poolselling,  bookmaking 
or  other  kind  of  gambling  shall  be  authorized  or  allowed  within 
the  State,  still  the  provisions  of  that  law  must  be  most  care- 
fully examined,  since,  though  they  do  not  authorize  certain 
kinds  of  gambling  on  the  race  course  (the  Constitution  would 
forbid  that),  they  punish  it  with  merely  a  civil  liability,  while 
the  same  gambling  under  other  circumstances  or  at  other  places 
than  the  race  track  is  made  a  felony.     It  is  a  matter  of  the 
greatest  concern  to  the  offender  whether  he  is  merely  liable 
to  be  sued  for  the  amount  of  the  bet  or  wager,  or  may  be  im- 
prisoned in  the  State's  prison  and  rendered  infamous  as  a  felon. 
This  great  difference  in  punishment  is  based  upon  but  slight 
distinction  in  the  offense,   and,  therefore,  it  is  necessary  to 
ascertain  with  exactitude  what  elements  constitute  one  offense 
and  what  the  other,  in  order  to  determine  whether  the  acts 
charged  against  the  appellants  are,  or  under  certain  circum- 
stances may  be,  under  the  terms  of  the  Bacing  Law  subject 
to  the  exclusive  penalty  provided  by  that  act,  to  wit,  a  loss  of 
the  amount  of  the  wager,  or  not.     The  subject  of  betting  on 
racing  grounds  is  dealt  with  by  sections  17  and  18  of  the  act 
mentioned.     By  section  17  any  person  who,  on  an  authorized 
race  course,  makes  or  records  any  bet  or  wager  on  a  contest 
taking  place  on  such  course  forfeits  the  amount  wagered  or 
received  by  him,  to  be  reqovered  in   a  civil  action  by  the 
person  with  whom  the  wager  is  made.     The  penalty  is  made 
exclusive  of  all  others  prescribed  by  law,  except  in  case  of 
"the  exchange,   delivery  or  transfer  of  a  record,   registry, 
memorandum,  token,  paper,  or  document  of  any  kind  what- 
ever as  evidence  of  any  such  bet  or  wager  or  the  subscribing 
by  name,  initials  or  otherwise,  of  any  record,  registry  or  memo- 
randum in  the  possession  of  another  person  of  a  bet  or  wager, 
intended  to  be  retained  by  such   other  person  or  any  other 
person  as  evidence  of  such  bet  or  wager."     By  section  18  a 
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similar  provision  for  an  exclusive  penalty  is  imposed  upon 
any  one  who  makes  or  records  any  sale  or  purchase  of  anjr 
pool  or  interest  therein  on  any  contest  taking  place  on  the 
course.  It  will  thus  be  seen  that  the  effect  of  these  two  sec- 
tions is  to  relieve  any  person  who  either  makes  or  records  a 
bet,  wager  or  pool  upon  the  racecourse  from  any  liability  to 
punishment  except  the  recovery  by  the  other  party  of  the  money 
bet  or  deposited.  There  is  but  one  qualification  on  this  ex- 
emption,  that  no  record  or  registry  of  the  bet  shall  be  deliv- 
ered to  the  other  party  or  to  some  third  person  for  him.  In 
other  words,  the  question  whetlier  the  offender  is  a  felon  or 
not  depends  upon  whether  he  delivers,  what  I  may  term,  a 
voucher  or  evidence  of  the  bet  to  the  otlier  party.  If  he  ab- 
stains from  this  he  may  bet,  wager  and  sell  pools  on  the  races 
and  record  and  roister  the  same  free  from  other  liability  than 
the  civil  penalty. 

The  learned  counsel  for  the  racing  commission,  who  has 
filed  an  intervening  brief,  claims  that  the  Racing  Law  does 
not  cover  or  include  the  acts  charged  against  the  defendants  in 
two  respects.  First,  he  urges  that  this  law  does  not  authorixe 
the  keeping  and  employment  of  apparatus  for  recording  bets 
and  wagers.  I  am  at  a  loss  to  see  on  what  ground  this  propo- 
sition can  stand.  The  statute  in  express  terms  includes  the 
recording  of  bets,  wagers  and  pools.  How  is  it  possible  for 
one  to  record  a  bet  without  apparatus  for  recording  the  samel 
Is  he  to  be  a  felon  for  having  his  book  or  papers  prepared 
for  the  entry  of  his  bets  and  to  be  subject  only  to  tlie  loss  of 
the  wagers  when  he  actually  enters  them)  If  authority  is 
wanted,  the  question  would  seem  to  be  decided  in  the  Fallon 
case.  There  it  appeared  that  the  defendant,  with  his  clerk, 
attended  the  race  track,  making  bets  which  his  clerk  entered 
in  books  or  on  papers  conveniently  ruled  for  the  purpose,  yet 
it  was  held  that  he  liad  not  committed  an  offense,  since  he 
had  not  delivered  any  voucher  of  his  bets. 
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The  learned  counsel  next  argues  that  the  Racing  Law  does 
not  cover  the  case  of  one  who,  even  on  the  racecourse,  main- 
tains a  room  or  stand  for  the  purpose  of  making  and  record- 
ing wagers  or  selling  pools,  though  the  penalties  of  the  crim- 
inal law  are  relaxed  in  favor  of  the  itinerant  or  ambulatory 
gambler.     This  distinction  rests  on  a  more  substantial  basis 
than  at  first  thought  might  be  accorded  it.     The  difference  is, 
to  some  extent,  analogous  to  that  which  obtains  between  bet- 
ting or  gambling  and  keeping  a  gambling  house.     So  in  Eng- 
land (Powell  V.  Kempton  Park  Kace  Course  Co.,  Law  Rep. 
App.  1899,  p.  143)  it  has  been  held  that  what  the  court  was 
pleased  to  designate  as  "peripatetic"  betting  did  not  consti- 
tute an  offense  under  a  statute  which  was  aimed  against  keep- 
ing places  for  betting.     It  was  there  said  that  while  it  was 
unnecessary  to  fall  within  tlie  statute  that  the  place  should  be 
covered  in  or  form  part  of  a  building,  still  that  it  must  be 
localized,  though  under  a  tent  or  even   under  an  umbrella 
might  be  suflScient.     "  It  is  only  the  opening,  keeping  or  using 
of  a  place  for  the  carrying  on  of  a  betting  business  that  is 
illegal."     But  this  doctrine  has  no  application  to  the  present 
case.     While  under  the  English  act  the  "  opening,  keeping  or 
using  of  a  place  for  the  carrying  of  a  betting  business  is 
illegal,"  that  is  the  very  thing  that  under  our  statute  a  racing 
association  is  authorized  to  allow.     The  concluding  sentence 
of  sectioni  17  is  as  follows:    "A  corporation  or  association  au- 
thorized by  or  entitled  to  the  benefits  of  this  act  conduct- 
ing a  running  or  trotting  or  steeplechase  meeting  shall  have 
the  right  to  charge  increased  or  additional  entrance  fees  for 
admission  to  any  special  portion  or  portions  of  the  grounds  of 
such   corporation    or    association,    unless    such    poolselling  or 
bookmaking  as  is  punishable  by  fine  or  .imprisonment  or  other 
acts  so  punishable  be  thereon   authorized  or  knowingly  per- 
mitted."    Expressio   unius   est   exclusto   alterius.     The   asso- 
ciation is,  therefore,  directly  authorized  to  charge  an  addi- 
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liotial  entrance  fee  for  admission  to  a  special  part  of  its  grounds 
set  aside  for  occupation  by  or  for  the  business  of  poolsellers 
and  bookmakers,  of  course,  always  provided  that  the  book- 
makers or  poolsellers  do  not  deliver  vouchers  of  their  transac- 
tions. This  is  exactly  the  localized  betting  which  the  English 
law  would  condemn  as  criminal.  It  needs  no  argument  to 
show  that  a  bookmaker  or  poolseller  cannot  be  a  felon  in  occu- 
pying or  keeping  the  place  which  the  association  is  authorized 
by  law  to  charge  for  furnishing  to  him,  or  that  "  any  special 
portion  or  portions  of  its  grounds  ^'  includes  portions  of  build- 
ings or  structures  thereon. 

There  is  no  allegation  in  the  indictment  that  vouchers  for 
the  bets  or  pools  were  ever  delivered  or  intended  to  be  deliv- 
ered, or  that  the  defendants  occupied  and  kept  the  room  for 
that  purpose.  It  will,  therefore,  be  seen  that  whether  under 
the  facts  alleged  in  the  indictment  the  defendants  were  guilty 
of  a  criminal  offense,  depends  entirely  on  whether  the  place 
where  the  acts  were  committed  was  on  the  grounds  of  a  race 
course  or  not,  as  to  which  the  indictment  is  silent. 

The  last  question  involved  in  the  case  is  whether  it  was 
necessary  for  the  indictment  to  negative  the  fact  that  the  de- 
fendants' acts  were  done  on  a  race  course.  As  already  quoted, 
the  section  enacts  that  the  offender  is  guilty  of  a  felony  "  ex- 
cept when  another  penalty  is  provided  by  law."  While  the 
rules  of  criminal  pleading  are  often  technical,  still,  neverthe- 
less, some  of  them  are  very  well  settled.  Mr.  Wharton  states 
the  rule  (Crim.  Law,  sec.  378) :  "  If  provisos  and  exceptions 
are  contained  in  distinct  clauses  it  is  not  neceesary  to  state  in 
the  indictment  that  the  defendant  does  not  oome  within  the 
exceptions  or  to  negative  the  proviso  it  contains.  .  .  . 
For  all  these  are  mat,ters  of  defense  which  the  prosecutor  need 
not  anticipate,  but  which  are  more  properly  to  oome  from  the 
prisoner.  .  .  .  If  the  exceptions  themselves  are  stated  in 
the  enacting  clause  it  will  be  necessary  to  negative  them  in 
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order  that  the  description  of  the  crime  may  in  all  respects  corr 
respond  with  the  statute."  Such  is  the  rule  in  this  State.  In 
Harris  v.  White  (81  N.  Y.  532),  Judge  Folgeb  said:  "And 
here  comes  in  a  thing  to  which  we  have  already  adverted,  that 
this  part  of  the  act  giving  effect  to  these  special  laws  is  em- 
bodied in  the  enacting  clause  of  the  act  itself;  it  is  an  excep- 
tion from  that  enacting  clause,  and  hot  a  proviso  following  it 
Now,  an  exception  in  a  statute  must  be  negatived  in  pleading, 
while  a  proviso  need  not.  Where  an  exception  is  incorporated 
in  the  body  of  the  clause  of  the  statute  he  who  pleads  the  clause 
ought  to  plead  the  exception."  In  Jefferson  v.  People  (101 
N.  Y.  19)  Judge  Danfobth  said:  "  It  is  well  settled  that  if 
exceptions  are  stated  in  the  enacting  caluse  it  would  be  neoesr 
saiy  to  negative  them  in  order  that  the  description  of  the  crime 
may  correspond  with  the  statute,  but  if  there  be  an  exception' 
in  a  subsequent  clause  or  subsequent  statute  that  is  a  matter  of 
defense  to  be  shown  by  the  defendant"  In  Rowell  v.  Janvrin 
(161  N.  Y.  60)  Judge  O^Beien  said:  "In  stating  a  cause 
of  action  arising  upon  a  statute  it  is  an  ancient  rule  that  where 
an  exception  is  incorporated  in  the  body  of  the  clause  of  a  stat- 
ute he  who  pleads  the  clause  ought  to  plead  the  exception.  But 
where  there  is  a  clause  for  the  benefit  of  the  pleader  and  after- 
wards follows  a  proviso  which  is  against  him,  he  may  plead 
the  clause  and  leave  it  to  his  adversary  to  show  the  provisa 
This  rule  of  pleading  has  been  followed  and  applied  in  a  great 
variety  of  cases  arising  upon  statutes  and  contracts  to  this  day. 
.  .  .  When  we  bear  in  mind  the  reason  of  the  rule  and  the 
necessity  for  pleading  the  negative,  it  is  not  very  important 
to  deal  with  the  somewhat  vague  and  shadowy  distinctions 
which  are  to  be  found  in  the  books  between  an  exception  and 
a  proviso.  But  the  distinction,  however  difficult  to  state,  has 
always  been  recognized."  The  theory  on  which  the  decision 
in  Fleming  v.  People  (27  N.  Y.  329)  proceeded  is  not  in  con- 
flict wifli  the  rule  stated.     In  that  case  the  defendant  was 
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indicted  for  bigamy  under  a  statute  which  declared  that  every 
person  having  a  husband  or  wife  living  who  should  marry 
another  person,  "  except  in  the  cases  specified  in  the  next  sec- 
tion, shall  be  guilty  of  bigamy."  (2  R  S.  677,  sec.  8.)  The 
next  section  provided  for  cases  where  the  former  husband  or 
wife  was  absent  for  five  years  without  being  known  to  be  liv- 
ing; where  the  former  husband  and  wife  had  been  divorced 
or  the  marriage  annulled,  or  where  either  husband  or  wife  had 
been  sentenced  to  imprisonment  for  life.  The  indictment  did 
not  negative  these  exceptions.  Judge  Denio  thought  the  in- 
dictment defective  but  cured  after  trial  and  conviction  of  the 
defendant  by  the  Statute  of  Jeofails.  Judge  Emmott,  with 
wbom-  a  majority  of  the  court  agreed,  thought  the  indictment 
goody  but  placed  his  decision  on  the  ground  that  the  clause  in 
the  section  referred  to  was  in  the  nature  of  a  proviso  instead 
of  an  exception,  for  the  reason  that  the  defendant  was  bound 
to  prove  the  circumstances  which  took  his  case  without  the 
statute. 

In  the  present  case  not  only  is  the  exception  in  the  heart  of 
the  enacting  clause,  but  the  case  is  a  stronger  one  for  tiie 
defendants  than  any  I  have  been  able  to  find  in  the  books. 
The  exception  is  not  one  which  relieves  the  act  charged  from 
being  an  offense  if  committed  under  particular  circumstances 
or  by  particular  persons.  If  the  defendants  kept  a  pool- 
room or  recorded  bets  they  are  offenders  whether  those  acts 
were  committed  on  the  race  track  or  elsewhere,  for  we  have 
held  that  it  must  be  presumed  to  have  been  intended  by  the 
Kacing  Law  to  punish  the  offense,  not  to  condone  it.  In  the 
case  of  a  proviso  a  defendant  may  be  required  to  prove  the 
particular  facts  which  relieve  him  from  the  penalty  of  flie 
statute,  but  I  know  of  no  principle  by  which  a  defendant  can 
be  indicted  for  crime  and  the  burden  cast  on  him  of  proving 
the  particular  offense  of  which  he  is  really  guilty.  I  imagine 
that  where  an  act  may  fall  under  several  penal  statutes  depeni- 
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ing  on  afttendant  circumstances  whick  determine  whether  it  is 
included  in  one  or  the  <^her,  it  is  necessary  for  the  prosecur 
tioE  to  both  allege  and  prove  facta  which  bring  it  within  a 
particular  statute.  In  People  ex  rel.  Weaver  v.  Van  De  Carr 
(supra),  referring  to  section  351,  Judge  Martin  said:  "  The 
provisions  of  that  section  are  to  the  effect  that  it  shall  apply 
only  in  cases  where  no  other  penal  law  is  applicable.  The 
purpose  of  that  provision  was  not  to  make  existing  laws  ap- 
plicable in  the  cases  mentioned  therein,  but  to  exdude  from 
its  operation  such  cases  where  other  provision  had  been  made. 
No  other  existing  law  is  made  a  part  of  that  statuta  Its  pro- 
visions exclude  from  its  operation  all  acts  where  a  different 
penalty  has  been  provided."  If  this  be  the  true  construction 
of  the  section  it  seems  to  me  quite  plain  that  the  prosecution 
was  bound  to  negative  both  in  pleading  and  in  proof  any  facts 
and  circumstances  which  in  law  subjected  the  acts  done  to 
other  penalties.  The  indictment  is  fatally  defective  in  failing 
to  aver  that  the  rooms  kept  and  occupied  by  the  defendants 
were  not  on  a  race  course  authorized  by  statute. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  die  General  Sessions  affirmed,  and  the  appellants  dis- 
charged from  custody,  with  leave  to  the  district  attorney  to 
make  an  application  to  the  court  below  for  a  resubmission  of 
the  case  to  the  grand  jury. 

Paekeb,  Ch.  J.,  O'Brien,  Martin,  Vann,  Wbrner,  J  J. 
(and  Gray,  J.,  in  result),  concur. 

Order  reversed,  etc. 
Vol.  XVII— 22 
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Supreme  Court— Appellate  Dlyislon — Fourth  Departmeut. 

May,  1903. 
THE  PEOPLE  V.  GEORGE  W.  THOMAS. 

(83  App.  Div.  226.) 

Larceny — Failure  to  Repay  Margin  by  Broker — ^Penai.  Code,  Section 
628. 

Where  money  is  deposited  with  a  broker  for  margina,  which  when 
deposited  loses  its  identity  as  the  money  of  the  depositor,  and  which 
it  is  proper  for  the  broker  to  place  in  his  general  account  in  a  bank 
or  with  another  broker  to  be  used  the  same  as  he  uses  his  other 
money  employed  in  his  business,  the  right  of  the  depositor  to  the 
specific  money  is  lost,  and  he  cannot  claim  that  the  broker  has  re- 
ceived such  money  in  a  fiduciary  capacity,  and  said  broker  is  not 
guilty  of  larceny  under  section  528  of  the  Penal  Code. 

Appeal  by  the  defendant,  George  W.  Thomas,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  city  and  county  of  New  York,  in  favor  of  the  plaintiff, 
entered  on  the  31st  day  of  January,  1900,  convicting  the  de- 
fendant of  the  crime  of  grand  larceny  in  the  first  degree. 

The  count  of  the  indictment  upon  which  the  defendant  was 
oonvicted  charged  him  with  having  feloniously  appropriated 
to  his  own  use,  on  April  20,  1899,  while  bailee  and  trustee 
of  Victor  Von  Zeibel,  moneys  in  his  possession  belonging  to 
the  said  Von  Zeibel  amounting  «to  $686.32. 

At  the  trial  Von  Zeibel  testified  that  he  was  introduced  to 
the  defendant  as  the  manager  of  the  firm  of  J.  G.  Stewart  & 
Co.,  and  first  met  him  at  the  office  of  that  company,  and  on 
April  14  and  15,  1899,  gave  him  two  checks  for  $300  and  $250, 
respectively,  and  told  the  defendant  he  "  wanted  to  make  busi- 
ness in  the  firm  of  Stewart  &  Company,"  and  offered  to  put 
in  his  money  to  speculate,  to  be  used  as  margins  for  buying 
and  selling,  and  the  defendant  told  him  W.  B.  Smith  &  Co. 
were  brokors   through   whom    Stewart  &   Co.   worked   in  the 
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Consolidated  Exchange,  and  requested  the  checks  to  be  made 
to  the  order  of  Smith  &  Co.,  to  be  credited  to  his  axxxmnt; 
that  the  checks  were  so  drawn  and  deposited,  and  he  gave  to 
the  defendant  various  orders  for  the  purchase  and  sale  of  stock 
or  wheat  and  received  regular  reports  every  day  of  the  trans- 
actions, and  there  was  nothing  said  prior  to  April  19th  as  to 
how  the  account  stood,  except  that  he  and  the  defendant  figured 
profits,  and  he  made  the  profits  to  be  about  $500,  and  on  the 
19th  asked  the  defendant  for  $300,  as  he  wanted  to  take  out 
the  profits  as  soon  as  made ;  that  the  defendant  said  there  was 
no  objection,  and  sent  a  clerk  to  Smith  &  Co.  with  a  receipt 
for  $300,  and  the  clerk,  on  returning,  said  the  books  were  not 
yet  fixed,  and  the  defendant  said  it  was  all  right  and  that  was 
the  regular  way,  and  that  the  money  would  come  later,  as  soon 
as  they  had  fixed  up  his  (Von  Zeibel's)  account;  that  on  re- 
turning to  the  office  of  Stewart  &  Co.  later  in  the  day  he  found 
the  defendant  gone;  that  Smith  &  Co.  is  a  reputable  firm,  a 
member  of  the  exchange,  and  he  knew  that  it  had  received  his 
checks,  but  the  money  was  due  him  from  Stewart  &  Oo. ;  that 
he  went  to  see  the  defendant  again  on  the  morning  of  the  20th 
and  he  was  not  in  the  office,  and  Mr.  Eomer,  who  was  there, 
showed  him  a  bill  of  sale  of  the  furniture,  dated  April  19th, 
and  he  did  not  see  the  defendant  again  before  he  was  arrested, 
but  a  few  days  after  the  20th  found  the  office  unoccupied.  On 
cross-examination  the  complainant  testified  that  Mr.  Wester 
was  not  interested  with  him  and  did  not  speculate  with  him, 
but  gave  him  advice  and  used  his  account  and  gave  Stewart  & 
Co.  directions  with  reference  to  his  speculations;  that  he  told 
the  defendant  that  he  and  not  Mr.  Wester  was  to  give  direc- 
tions, and  that  when  one  of  the  bought  and  sold  notice®  re- 
ferred to  Mr.  Wester  he  objected ;  that  he  did  not  know  of  the 
bookkeeping  of  the  defendant  and  that  the  account  was  "  Wester 
and  Von  Zeibel;  "  that  he  had  been  told  that  neither  the  de- 
fendant nor  the  firm  of  Stewart  &  Co.  were  members  of  any 
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exchange.  The  witnees  was  shown  papers  which  he  identified 
as  ''all  the  orders."  he  gave  the  defendant,  adding  that  he 
received  no  money  in  return.  On  further  inquiry  he  denied 
withdrawing  on  April  18th  $76,  and  said  that  he  did  not  know 
whether  Mr.  Wester  had  obtained  that  amount,  but  the  latter 
had  no  right  to  receive  it;  that  he  had  bought  privileges,  but 
he  could  not "  tell  how  often,"  and  upon  looking  at  papers  shown 
him,  recognized  only  one  time  he  had  done  so;  and  he  ooald 
not  remember  whether  he  got  a  "  whole  account "  from  Stewart 
&  Co.  or  not,  but  it  was  not  true  that  only  $117.46  was  due  him. 
A  derk  of  Smith  &  Co.  testified  that  prior  to  April  14tli  the 
defendant  had  dealt  with  and  through  that  firm,  and  several 
statements  had  been  rendered  him,  and  there  was  not  a  new 
account  thereafter,  but  a  continuation  of  the  old  one,  and  it 
included  stock,  wheat  and  other  transactions,  and  from  April 
14th  to  April  20th  ordera  were  not  marked  any  other  way 
than  previously,  but  there  were  entries  April  14th,  15th,  17th 
and  18th;  that  the  account  showed  a  payment  on  April  20th 
of  $686.32  by  check  to  Stewart  &  Co.,  which,  was  given  to 
defendant's  clerk  and  came  back  indorsed  by  the  defendant 

This  ended  the  case  of  the  People,  and  motion  was  made  to 
direct  an  acquittal,  which  was  denied. 

The  defendant  then  'took  the  stand  in  his  own  defense  and 
testified  that  he  had  been  a  member  of  the  firm  of  Stewart  & 
Co.,  which  had  included  himself  and  J.  G.  Stewart,  and  as  such 
firm  he  was  individually  carrying  on  brokerage  in  the  spring 
of  1899  and  down  to  April  20th ;  that  he  was  not  a  member  of 
the  exchange  and  his  business  consisted  in  getting  clients  to 
purchase  stocks,  the  transactions  being  turned  over  to  a  firm 
on  the  exchange;  that  prior  to  April  14,  1899,  Mr.  Wester 
called  and  said  he  wished  to  handle  some  wheat  and  he  told  him 
he  intended  to  leave  May  1st,  and  advised  him  to  handle  it 
himself,  but  that  on  the  14th  of  April  Von  Zeibel  and  Wester 
came  into  open  an  account  and  he  told  them  to  go  to  Smith  & 
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Co.  and  deposit  the  money  there,  but,  as  they  desired  it,  he 
opened  an  acoounft  in  their  names  on  his  books  and  the  checks 
were  deposited  by  them  with  Smith  &  Co. ;  that  Wester  gave 
directions  as  to  the  purchases  and  that  subsequently  an  account 
was  made  up  as  the  result  of  the  transactions  showing  a  balance 
due  them  of  $117.46,  they  having  previously  received  $76  in 
cash;  that  on  the  19th  of  April  Von  Zeibel  asked  for  $200  or 
$300  and  the  clerk  referred  to  their  account  and  he  told  the 
complainant  that  he  could  not  pay  him  as  the  account  was  with 
Wester;  thait  by  the  books  there  was  then  due  them  less  than 
was  asked  for;  that  he  had  an  account  with  Smith  &  Co.  from 
February  or  March  and  it  included  three  or  four  accounts,  and 
this  account  with  Smith  &  Co.  was  closed  on  April  20th  by  a 
check  which  he  received  in  settlement  from  that  company  and 
cashed ;  that  on  April  19th  he  disposed  of  his  office  business  to 
Mr.  Eomer,  who  was  to  carry  on  the  place,  and  left  moneys 
with  him  to  pay  Von  Zeibel  and  Wester  and  thereafter  went 
to  Massachusetts  and  returned  to  New  York  May  1st,  and 
thought  everything  was  settled  until  the  latter  part  of  May. 
On  cross-examination  the  defendant  testified  that  he  sent  his 
clerk  around  to  get  the  $300  requested  and  believed  the  clerk 
could  not  get  it  that  morning,  but  was  not  positive ;  that  he  was 
at  his  office  till  one  o'clock  the  next  day,  and  the  day  before 
had  conversation  with  Mr.  Wester,  but  not  with  Von  Zeibel; 
that  the  letters  shovTn  him  bore  the  heading  and  stamp  of  his 
firm,  but  were  not  all  his,  and  he  did  not  receive  such  orders 
and  Von  Zeibel  did  not  get  those  letters  from  him. 

George  A.  Homer  testified  that  he  purchased  the  defendant's 
business  and  assumed  the  payment  of  certain  creditors — ^what- 
ever the  book  showed — and  was  prepared  to  repay  whatever  was 
presented,  and  the  account  of  Von  Zeibel  was  one  of  the  ac- 
counts; that  the  account  of  J.  Stewart  &  Co.  was  continued 
wi<th  Smith  &  Co. ;  that  Smith  &  Co.  had  two  accounts,  one  a 
ninning  speculative  account  and  one  a  commission  account,  and 
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the  latter  went  directly  to  Stewart  &  Co. ;  that  as  there  were 
threatening  law  suits  and  he  found  the  business  unprofitable, 
he  sold  out  the  furniture  the  following  day  after  the  20th,  pay- 
ing rent  up  to  May  Ist^  but  he  would  have  stayed  had  the  cus- 
tomers stayed.  The  complainant's  attorney  testified  that  he 
had  never  personally  demanded  of  defendant,  prior  to  his  arrest, 
the  moneys  in  queetion,  but  went  to  the  office  several  times  and 
found  it  closed;  that  the  defendant's  attorney,  Mr.  Johnson, 
offered  to  give  defendant's  notes  as  the  best  that  could  be  done, 
and  the  amount  claimed  was  $1,000;  that  the  orders  to  Smith 
&  Co.  were  not  duplicates  of  the  orders  of  Von  Zeibel,  but  the 
defendant  had  used  his  own  discretion,  and  part  of  the  claim 
was  based  upon  negligence  and  disobedience  of  orders.  A  clerk 
in  the  office  of  Stewart  &  Co.  testified  that  the  account  was  in 
the  name  of  Wester  &  Von  Zeibel  and  Wester  gave  directions 
for  transactions  made,  and  some  cash  was  received  by  them, 
$75,  which  was  handed  to  Wester,  and  the  balance  due  was 
$117.46 ;  that  on  April  19th  the  defendant  gave  him  a  letter— 
Von  Zeibel  being  then  present — to  go  to  Smith  &  Co.  for  some 
money  and  the  request  was  refused,  as  there  was  only  enough 
money  to  carry  along  the  margins ;  that  there  were  open  trades 
by  Von  Zeibel's  orders,  and  a  dozen  orders  were  given  by 
Wester  on  the  account;  that  Stewart  &  Co.  had  half  a  dozen 
customers,  and  Smith  &  Co.  did  not  know  Von  Zeibel  and 
Wester  in  the  transactions  with  defendant;  that  the  account 
between  the  two  firms  included  many  transactions,  some  of 
which  made  a  profit  and  some  a  loss,  and  "  the  whole  thing  left 
$685,  according  to  Smith's  statement,"  for  which  amount  a 
check  was  given  to  Stewart  &  Co. ;  that  "  all  these  (transactions) 
belonged  to  different  people,  ...  for  the  simple  reason 
that  there  were  two  or  three  accounts  carried  in  that  one  account 
kept  by  Smith  &  Company." 

The  jury  returned  a  verdict  convicting  the  defendant  of 
grand  larceny  in  the  first  degree,  "  with  a  recommendation  to 
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the  mercy  of  the  court,"  From  the  judgment  of  conviction 
thereupon  entered  sentencing  the  def&ndant  to  two  years  in 
Staite  prison  this  appeal  is  taken. 

Bartow  S.  Weeks,  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent. 

O'Bbibn,  J.:  The  defendant  was  indicted  and  convicted 
under  section  528  of  the  Penal  Code,  which  provides:  "A  per- 
son who,  with  intent  to  deprive  or  defraud  the  true  owner  of 
his  property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate 
the  same  to  the  use  of  the  taker,  or  of  any  other  person,  .  .  . 
having  in  his  possession,  custody  or  control,  as  a  bailee,  servant, 
attorney,  agent,  clerk,  trustee  or  officer  of  any  person,  associa- 
tion or  corporation,  or  as  a  public  officer,  or  as  a  person  author- 
ized by  agreement  or  by  competent  authority  to  hold  or  take 
such  possession,  custody  or  control,  any  money,  property,  evi- 
dence of  debt  or  contract,  article  of  value  of  any  nature  or 
thing  in  action  or  possession,  appropriates  the  same  to  his  own 
use,  or  that  of  any  other  person  other  than  the  true  owner  or 
person  entitled  to  the  benefit  thereof,  steals  such  property  and 
is  guilty  of  larceny." 

If  the  prosecution  made  out  a  prima  facte  case  of  felonious 
appropriation  of  the  money  of  the  plaintiff  while  acting  as 
"  bailee,"  "  agent "  or  "  trustee,"  we  would  not  be  justified  in 
interfering  with  this  verdict,  because  if  we  assume  that  a  favor- 
able inference  from  the  testimony  given  in  support  of  the  de- 
fense would  lead  to  a  different  conclusion,  there  would  be  a 
question  for  the  jury.  Leaving  out  of  consideration  the  evi- 
dence given  on  behalf  of  defendant,  we  must  take  alone  that 
given  on  behalf  of  the  prosecution  for  the  purpose  of  deter- 
mining whether  or  not  a  prima  facie  case  of  guilt  was  estab- 
lished.    Taking  the  story  of  the  complainant,  it  appears  that 
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he  wished  to  speculate  in  stocks  and  wheat  under  the  direction 
of  the  defendant,  who  was  in  business  and  trading  under  the 
name  of  J.  G.  Stewart  &  Co.  Not  being  a  member  of  an  ex- 
change, his  business  consisted  in  getting  customers,  and  when 
the  defendant  secured  the  account  of  Von  Zeibel,  he  directed 
him  to  make  the  checks,  which  were  intended  to  be  deposited 
as  margins,  to  the  order  of  W.  B.  Smith  &  Co.,  which  was  a 
reputable  firm  and  member  of  an  exchange,  and  with  whom 
the  defendant,  tinder  the  title  of  J.  G.  Stewart  &  Co.,  did  busi- 
ness. Von  Zeibel  deposited  two  checks,  one  for  $300  and  the 
other  for  $250,  with  Smith  &  Co.  to  the  credit  of  J.  G.  Stewart 
&  Co.  As  against  Smith  &  Co.,  Von  Zeibel  had  no  claim.  The 
checks  having  been  deposited  to  the  account  of  Stewart  &  Co., 
that  firm,  or  rather  the  defendant,  who,  on  the  retirement  of 
Stewart,  was  the  firm,  had  the  control  of  the  moneys  in  the 
account  with  Smith  &  Co.  The  attempt  was  made  to  show  that 
this  was  a  special  deposit  and  that  the  money  placed  with  Smith 
&  Co.  remained  the  money  of  Von  Zeibel,  and  there  was  some 
evidence  tending  to  show  that  during  the  six  days  this  account 
was  running  it  represented  only  Von  Zeibel's  transactions. 

We  think,  however,  that  the  prosecution  failed  to  establish 
any  agreement  or  arrangement  under  which  the  defendant  was 
to  deposit  the  money  in  a  special  account  as  the  money  of  Von 
Zeibel.  On  the  contrary,  we  think  the  evidence  shows  that 
the  deposit  with  Stewart  &  Co.  was  just  the  same,  no  other  or 
different  than  if  it  had  been  actually  made  with  the  defendant 
as  a  broker.  We  fail  to  find,  therefore,  that  the  property  men- 
tioned in  the  indictment  was  received  in  a  fiduciary  capacity 
or  under  directions  which  made  it  the  subject  of  embezzlement. 
The  transaction,  assuming  the  evidence  of  the  prosecution  to 
be  true,  was  that  the  complainant  was  to  deal  with  the  defend- 
ant's firm  as  his  brokers,  and  whether  the  defendant  mingled 
the  funds  of  Von  Zeibel  with  those  of  other  customers,  or,  hav- 
ing no  other  customers,  had  merely  this  money  deposited  to  his 
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credit  with  Smith  &  Co.,  it  does  appear  that  it  was  in  his 
general  as  distinguished  from  a  special  account,  and  thus  the 
elements  which  would  be  essential  to  preserve  the  ownerdiip 
of  Von  Zeibel  in  the  special  fund  or  money  are  wanting. 

This,  we  think,  becomes  clearer  if  we  eliminate  Smith  &  Go. 
and  assume  that  the  money  was  actually  deposited  with  the  de- 
fendant and  by  the  defendant  plaxied  in  his  general  account  in 
a  bank.  Or  assume  that  the  defendant  received  from  Von 
Zeibel,  instead  of  checks,  cash,  and  placed  it  within  his  money 
drawer,  and,  while  there,  it  was  stolen,  would  it  have  been  the 
money  of  Von  Zeibel  or  would  it  have  been  money  for  the  loss 
of  which  the  defendant  would  have  to  respond  ?  Or  suppose 
that  he  had  taken  the  money  to  his  bank  and  had  obtained  a 
certificate  of  deposit  for  the  amount  in  his  own  name,  and, 
while  holding  it,  the  bank  failed,  would  not  the  defendant,  and 
not  Von  Zeibel,  be  the  loser,  assuming  that  both  were  financially 
responsible  ? 

Quite  analogous,  we  think,  is  the  case  of  People  v.  Paine 
(35  Misc.  Eep.  763),  wherein  the  court,  in  discharging  the 
defendant  on  habeas  corpus,  said :  "  In  the  present  instance  the 
$167  placed  in  the  hands  of  the  defendant  by  the  complainant 
made  him  the  debtor  of  the  latter  to  that  amount  and  gave  the 
depositor  the  right  to  recover  by  civil  action  a  return  of  the 
deix)sit  or  to  call  upon  the  defendant  for  an  accounting.  .  .  . 
The  complaint  fails  to  set  forth  any  charge  of  which  a  criminal 
court  has  jurisdiction,  and  the  attempt  to  make  a  criminal 
offense  of  the  transaction  looks  like  an  effort  to  use  the  crim- 
inal courts  as  a  means  of  enforcing  an  obligation,  the  remedies 
respecting  which  belong  exclusively  to  the  civil  courts  estab- 
lished for  the  purpose."  And  in  People  v.  Howe  (2  T.  &  C. 
383,  387),  which  was  the  case  of  an  insurance  agent  who  had 
collected  from  policyholders  sums  of  money  and  who  wa^^ 
charged  with  embezzlement  for  failure  to  pay  a  balance  due, 
it  was  said :     "  It  has,  therefore,  been  held,  where  the  party 
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receiving  the  monej  has  a  right  to  mix  it  with  his  own,  being 
accountable  for  a  balance,  .  .  .  thait  an  indictment  for 
embezzlement  does  not  lie  upon  a  misappropriation.  However 
morally  wrong  it  may  be  for  a  party  to  use  money  for  his  own 
benefit^  which  he  is  bound  to  pay  over  to  another,  it  is  not  a 
criminal  offense  so  long  as  it  is  a  mere  debt,  no  matter  of  how 
sacred  a  nature." 

Whe  have  not  overlooked  the  fact  to  which  our  attention  has 
been  called,  that  the  scope  of  section  528  of  the  Penal  Code 
is  extremely  broad  and  that  the  crime  of  embezzlement,  which, 
prior  to  the  enactment  of  the  Penal  Oode,  extended  merely  to 
agents  and  servants  (see  2  R.  S.  678,  sec.  59),  has  been  made 
to  include  fraudulent  appropriation  by  bailees  and  trustees.  It 
was  not,  however,  the  intention  of  the  Legislature  to  change  the 
nature  of  the  transaction  itself  and  where  therefrom  it  appears 
that  the  relation  of  debtor  and  creditor  exists*,  the  crime  of 
larceny  or  embezzlement  cannot  arise  from  a  failure  of  the 
debtor  to  pay. 

The  indictment  here  charges  the  larceny  of  $685.32,  which 
was  the  exact  amount  of  the  check  received  by  the  defendant 
closing  the  account  between  Stewart  &  Co.  and  Smith  &  Oo. 
To  support  the  indictment  of  embezzlement  it  was  essential 
for  the  prosecution  to  establish  that  the  fund  came  into  the 
hands  of  the  defendant  as  the  agent,  bailee  or  trustee  of  Von 
Zeibel.  We  do  not  think,  however,  that  it  cau  be  said  fliat  the 
check  for  $685.32  was  the  property  of  the  complainant  It 
was  the  balance  due  from  the  firm  of  Smith  &  Co.  lo  Stewart 
&  Co. ;  and  were  it  not  for  the  suggestion  that  Stewart  &  Oa. 
had  no  other  customer  and  had  no  other  funds  in  that  account 
(which  is  not  made  clearly  to  appear)  there  would  be  nothing 
from  which  the  inference  could  be  drawn  that  this  money  was 
in  any  sense  the  property  of  the  complainant. 

Considering  the  nature  of  the  transaction  between  the  par- 
ties, we  fail  to  discover  any  relation  between,  them  other  than 
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the  ordinary  one  that  exists  between  a  broker  and  a  customer. 
Where,  as  here,  money  is  deposited  with  a  broker  for  margins, 
which,  when  deposited,  loses  its  identity  as  the  money  of  the 
depositor  and  which  it  is  proper  for  the  broker  to  place  in  his 
general  account  in  a  bank  or  with  another  broker  to  be  used  the 
same  as  he  uses  his  other  money  employed  in  his  business,  the 
right  of  the  depositor  to  the  specific  money  is  lost  and  he  cannot 
claim  that  the  broker  has  received  such  money  in  a  fiduciary 
capacity. 

We  think  that  it  would  be  going  further  than  any  adjudicated 
case  aad  further  than  any  construction  extending  the  scope  and 
purpose  of  section  628  of  the  Penal  Code  should  go,  to  conclude 
that  the  facts  proven  would  justify  a  conviction  for  larceny. 
Were  it  otherwise,  then  in  every  case  where  a  customer  deposits 
money  with  a  broker  to  be  used  by  him  generally  in  his  business, 
the  failure  of  such  broker  to  return  the  deposit,  together  with 
what  might  have  been  realized  in  the  shape  of  profits  upon  the 
speculation,  would  leave  him  open  to  the  charge  of  having  em- 
bezzled his  customer's  money.  We  do  not  think  it  was  the  in- 
tention of  the  Legislature,  nor  is  it  the  reading  of  the  provi- 
sions of  the  Penal  Code,  that  any  such  radical  departure  should 
be  made  so  as  to  change  a  transaction  that  has  always  been  re- 
garded as  establishing  the  relation  of  debtor  and  creditor  into 
one  which  would  place  the  broker  in  the  position  of  a  trustee 
who  receives  money  in  a  fiduciary  capacity  which  he  is  obliged 
at  all  times  to  keep  separate  and  apart  from  his  own  moneys 
and  on  demand  return  upon  pain  of  indictment  an.d  conviction 
for  embezzlement. 

Our  conclusion,  therefore,  is  that  this  judgment  must  be 
reversed  and  a  new  trial  ordered. 

Van  Brunt,  P.  J.,  Patterson,  Inqraham  and  McLauoh- 
i-iN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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Sapreme  Court— Appellate  Diyision— Fourth  Department 

May,   1903. 

THE  PEOPLE  V.  CHAELES  F.  FILKIN. 

(83  App.  DiT.  589.) 

1.  FoBGEBT — Penal  Ck>DE,  Section  509 — Cebtificatb  bt  Town  Glebe  as 

TO  Destbuction  of  Fish  Nets — ^Laws  1898,  Ch.  451. 

Defendant,  after  chapter  451  of  the  Laws  of  1898,  providing  for 
bounties  for  the  destiniction  of  nets,  had  been  repealed,  and  after  his 
term  as  town  clerk  had  expired,  and  without  the  destruction  in  fact  of 
any  nets  which  at  any  time  allowed  the  payment  of  a  bounty,  falsely 
made  and  delivered  a  purported  certificate,  under  the  title  of  his 
former  and  expired  official  character,  falsely  antedated,  that  S.  had 
destroyed  nets  and  was  entitled  to  a  certain  bounty.  Held,  that  the 
judgment  convicting  defendant  of  forgery  in  the  first  degree,  under 
section  509  of  the  Penal  Code,  was  justified. 

2.  Same. 

That  the  certificate  conformed  sufficiently  to  the  provisions  of  the 
act,  although  it  did  not  state  that  anybody  was  entitled  to  a  boimtj 
or  disclose  the  date  when  the  purported  destruction  of  the  nets  took 
place. 

3.  Same. 

That  it  was  the  subject  of  a  forgery  even  though  it  was  not  uttered 
until  the  statute  of  1898  had  been  repealed. 
3.  Same — Signing  One*s  Own  Name. 

That  the  instrument  was  a  forgery,  although  defendant  signed  his 
own  name,  as  he  had  signed  it  in  an  official  capacity  which  he  did 
not  possess. 

Appeal  by  the  defendant,  Charles  F.  Filkin,  from  a  judg^ 
ment  of  the  County  Court  of  Cayuga  county,  entered  in  the 
office  of  the  clerk  of  the  county  of  Cayuga  on  the  9th  day  of 
December,  1902,  upon  the  verdict  of  a  jury  convicting  the 
defendant  of  the  crime  of  forgery  in  the  first  degree. 

John  D.  Teller,  for  the  appellant. 

Harry  T.  Dayton,  for  the  respondent. 
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HiscoGK^  J.:  The  appellant  was  convicted  of  the  crime  of 
forgery  in  the  first  degree  because,  as  alleged,  he  falsely  made, 
forged  and  counterfeited  a  certain  certificate  that  one  Frank 
Spraker,  under  chapter  451  of  the  Laws  of  1898  (adding  sec. 
84  to  Laws  of  1892,  chap.  488),  had  seized  and  destroyed  cer- 
tain fish  nets  which  were  being  illegally  used,  and  thereby  had 
become  entitled  to  a  bounty  of  $285. 

The  evidence  taken  upon  the  trial  very  conclusively  demon- 
strated that  defendant  became  a  party  to  a  contemptible  and 
outrageous  scheme  to  swindle  the  State  by  falsely  making  and 
uttering  these  certificates.  Except  for  the  attack  upon  the 
character  of  one  of  its  witnesses,  there  was  no  contradiction  of 
the  evidence  offered  by  the  People  in  proof  of  his  guilty  trans- 
actions. The  only  consideration,  therefore,  addressed  to  us 
upon  this  appeal  is  whether  any  such  error  was  committed  in 
the  methods  employed  in  his  conviction  as  to  call  for  a  new 
trial.  We  do  not  think  that  there  was  any  such,  but  that  the 
judgment  should  be  affirmed  and  defendant  allowed  to  suffer 
that  just  punishment  for  his  iniquity  which  it  measures  out  to 
him. 

llie  legal  propositions  presented  to  us  by  the  learned  counsel 
for  the  appellant  deal  with  the  form  and  substance  of  the  crime 
charged  in  the  indictment,  it  being  urged  that  the  acts  of  which 
the  appellant  was  found  guilty  did  not  constitute  the  crime  of 
forgery  in  the  first  degree.  As  an  introduction  to  the  discus- 
sion of  such  questions  it  becomes  proper  to  review  briefly  some 
of  the  material  facts  developed  by  the  evidence  and  the  statute 
covering  the  subject  of  bounties  for  the  destruction  of  nets. 

Said  statute  provided,  in  substance,  that  certain  fish  nets, 
when  found  in  water  inhabited  by  fish,  or  on  ice  over  such  water, 
might  be  seized  and  removed  by  any  person  and  taken  before 
a  town  clerk,  amongst  other  officials,  in  the  county  where  seized, 
and  upon  the  affidavits  of  two  persons  that  said  net  or  nets  were 
illegal  or  not  licensed  as  provided  by  law,  and  that  they  were 
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taken  from  water  or  from  ice  as  aforesaid  specified,  such  officer 
should  order  such  net  or  nets  to  be  destroyed  by  the  person  seiz- 
ing the  same  in  his  presence,  and  upon  payment  of  his  fee  should 
"  deliver  to  the  person  seizing  and  destroying  a  net  or  netsy  as 
herein  provided,  a  certificate  to  the  county  treasurer  that  the 
person  named  therein  has  seized  and  destroyed,  according  to 
law,  a  net  or  nets,  as  the  fact  may  be,  and  that  he  is  entitled 
to  a  bounty  on  the  same  as  follows:  "  (Then  follow  the  speci- 
fied bounties  for  the  various  kinds  of  nets.)  It  was  further 
provided  that  before  granting  such  certificate  the  official  should 
make  an  examination  of  the  nets  to  see  that  they  were  not  rotten 
or  worthless,  in  which  case  no  certificate  should  be  issued.  The 
county  treasurer  to  whom  such  certificate  was  directed  was 
required  to  pay  the  amount  of  the  bounty  specified  therein,  and 
the  same  was  subsequently  payable  back  by  the  Oomptroller 
of  the  State.  This  law  was  repealed  February  10,  1899  (Laws 
of  1899,  chap.  5). 

The  defendant  was  town  clerk  of  the  town  of  Montezuma  in 
'  Cayuga  county  for  some  time  prior  to  February,  1901,  at  which 
date  his  term  of  office  expired.  In  the  fall  of  1901,  and  subse- 
quently, therefore,  both  to  the  repeal  of  the  statute  in  question 
and  the  termination  of  his  term  of  office,  he  made  the  boontv 
cerdficate  in  question,  and  for  the  making  and  issuing  of  which 
he  was  indicted  and  oonvioted.  This  certificate  was  dated 
November  3,  1898,  and  was  signed  by  him  with  his  foamer 
official  title  as  "  Town  Clerk  of  the  Town  of  Montezuma,  County 
of  Cayuga,  N.  Y."  It  was  directed  to  the  county  treasurer  of 
the  county  of  Cayuga.  It  was  regularly  numbered  and  headed 
"  Certificate  to  County  Treasurer,  Bounty  for  Nets  (CSiap. 
461,  Laws  of  1898),''  and  read:  ''1,  Ohas.  F.  Filkin,  being 
Town  Clerk  of  the  Town  of  Montezuma,  in  the  County  of  Cay- 
uga, do  hereby  certify  that  Frank  Spraker  has  seized  and 
destroyed  in  my  presence  and  according  to  law  (Cliap.  461, 
of  the  Laws  of  1898)  the  following  described  fish  nets  which 
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•were  being  illegally  used,  viz. :  (Then  follows  a  description  of 
the  nets.)  That  the  total  amount  due  for  bounty  on  the  above 
described  illegal  fish  nets  is  the  sum  of  $286,  and  I  do  further 
certify  that  said  nets  were  not  rottem  and  vsrorthless  for  fishing 
purposes. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  this  3d 
day  of  November,  1898." 

This  certificate  was  delivered  to  the  Frank  Spraker  therein 
named.  As  a  matter  of  fact^  no  nets  had  been  destroyed  as 
therein  stated.  Sprater  afterwards  transferred  it  to  some 
other  person.  Defendant  was  to  share  in  the  plunder  of  the 
public  treasury  which  it  was  expected  would  be  effected  upon 
this  certificata  As  matter  of  fact,  when  the  same  was  pre- 
sented some  time  thereafter  the  county  treasurer  refused  to 
honor  it. 

It  appeared  that  while  the  law  was  in  force  the  business  of 
destroying  fish  nets,  or  at  least  of  issuing  purported  certificates 
for  the  alleged  destruction  thereof,  assumed  -large  proportions 
in  the  county  of  Cayuga.  There  was  paid  by  the  treasurer  of 
said  county  thereupon  the  sum  of  $35,355,  part  of  it  after  the 
repeal  of  the  law.  About  $26,000  or  $27,000  of  this  amount 
was  paid  upon  certificates  signed  and  issued  by  this  defendant, 
and  of  this  amount  $15,300  was  paid  after  the  repeal  of  the 
law.  These  certificates,  including  the  one  involved  in  this 
conviction,  were  all  upon  the  same  form  and  in  accordance  witJi 
a  sample  furnished  by  the  Comptroller  of  the  State.  We,  there- 
fore, in  brief,  have  it  that  this  defendant,  after  the  law  pro- 
viding for  such  bounties  had  been  repealed,  and  after  his  terin 
as  town  clerk  had  expired,  and  without  the  destruction  in  fact 
of  any  nets  which  at  any  time  allowed  the  payment  of  a  bounty, 
falsely  made  and  delivered  a  purported  certificate  under  the 
title  of  his  former  and  expired  official  character,  which  was 
falsely  antedated  so  as  to  bring  it  within  the  term  of  office  and 


Digitized  by 


GoogI( 


352  NEW    TOBK    OBIMINAX.    HSFOBTS,    VOL.    XVII. 

within  the  life  of  the  statute  in  question,  in  effect  that  Spraker 
had  destroyed  nets  and  become  entitled  to  a  certain  bounty. 

We  shall  now  consider  the  various  reasons  assigned  by  the 
appellant  why  we  should  relieve  him-  from  his  conviction  and 
from  the  results  which  it  visits  upon  him. 

These  reasons  may  be  grouped  into  two  classes,  of  which  the 
first  to  be  considered  relate  to  the  form  and  apparent  legality 
of  the  certificate,  it  being  claimed  that  the  latter  upon  its  face 
was  so  invalid,  defective  and  insufficient  that  it  could  not  deceive 
anybody  and  be  the  subject  of  a  crime  such  as  is  alleged  in  this 
case. 

It  is  in  substance  urged : 

First  That  "  the  certificate  was  not  legally  valid  on  its  face 
and  no.forgery  of  it  could  be  committed,'^  the  specific  criticism 
in  this  respect  being  that  it  did  not  sufficiently  conform  to  the 
provisions  of  the  act  in  question  and  did  not  show  that  anybody 
was  entitled  to  a  bounty  on  the  nets  destroyed,  and  that  it  did 
not  disclose  the  date  when  the  purported  destruction  of  the  nets 
took  place. 

Second.  That  the  certificate  was  not  in  fact  uttered  until 
after  the  law  allowing  bounties  had  been  repealed;  that  this 
repeal  destroyed  the  validity  and  obligation  of  outstanding 
valid  certificates  issued  even  while  the  law  was  in  effect,  and 
that,  therefore,  the  certificate  in  question,  althou^^  antedated, 
did  not  create  even  an  apparent  liability. 

We  think  that  the  certificate  in  question  very  substantially 
and  fairly  complied  with  the  provisions  of  the  statute  and 
showed  that  the  person  named  therein  was  entitled  to  the  bounty 
specified  because  of  the  acts  performed  by  him.  We  think 
that  when  it  stated  in  the  language  employed  that  in  accordance 
^ath  the  provisions  of  the  statute  which  was  expressly  men- 
tioned Spraker  had  destroyed  certain  fish  nets  upon  which  lie 
bounty  was  $285,  and  then  further  stated  "  that  the  total  amount 
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due  for  bounty  on  the  above  described  illegal  fish  nets  is  the 
sum  of  $285,"  every  reasonable  implication  and  inference  was 
that  the  bounty  was  due  to  Spraker,  the  only  person  mentioned 
in  the  certificate  and  the  one  who  was  stated  to  have  destroyed 
the  nets  from  the  destruction  of  which  the  bounty  fiowed,  and 
that  it  was  unnecessary  to  state,  as  contended,  more  specifically 
that  the  bounty  was  due  to  Spraker.  Neither  do  we  think  that 
the  certificate  was  materially  defective  in  not  stating  more  ex- 
actly the  date  of  the  purported  destruction  of  the  nets.  By  its 
language  and  by  its  reference  to  the  statute  it  certified  in  effect 
that  the  alleged  destruction  of  the  nets  took  place  under  the 
law  while  it  was  in  force  and  before  the  certificate  was  issued. 
It  would  not  be  violent  to  construe  the  entire  language  used 
as  indicating  that  the  nets  were  destroyed  at  the  date  when 
the  certificate  was  made  and  issued,  and  we  think  no  more  was 
required  in  this  respect  than  was  stated. 

The  argument  that  the  obligation  of  a  valid  certificate  issued 
while  the  law  allowing  bounties  was  in  effect  would  have  been 
destroyed  by  the  repeal  of  the  law  and  that,  therefore,  this  cer- 
tificate, uttered  after  the  law  was  repealed,  could  not  deceive 
anybody  into  believing  it  to  be  a  legal  obligation  does  not  seem 
well  founded.  The  statute  in  question  allowed  bounties  as  a 
consideration  and  compensation  for  services  to  be  performed 
in  destroying  illegal  nets.  The  law  expressly  provided,  in 
substance,  that  said  bounties  were  to  be  in  lieu  of  all  charges 
for  expenses  incurred  in  such  destruction.  It  made  a  promise 
of  compensation  for  services  which,  when  the  latter  were  per^ 
formed,  ripened  into  a  contract  liability,  and  it  is  too  well  set- 
tled to  require  citation  of  authorities  that  such  a  liability,  when 
accrued  and  perfected,  cannot  be  destroyed  by  the  repeal  of  tlm 
act  under  which  it  arose. 

We  finally  pass  to  the  discussion  of  the  second  class  of  objec- 
tums  urs^ed  bv  the  learned  counsel  to  the  judgment  and  whidi 
Vol.  XVII— 23 
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present  the  proposition  that  the  acts  committed  by  defendant 
did  not  constitute  the  crime  of  forgery  in  the  first  degree  under 
se<?tion  509  of  the  Penal  Code. 

Tho  first  contention  is  to  the  effect  that  the  language  of  said 
section  does  not  cover  or  include  a  certificate  such  as  defendant 
made  and  uttered.     This  section  provides  that: 

"A  person  is  guilty  of  forgery  in  the  first  degree  who,  with 
intent  to  defraud,  forges, 

X*         •         •        • 

^.     ■     •     • 

"  3.  A  certificate,  bond,  paper  writing,  or  other  public  seca- 
rity,  issued  or  purporting  to  have  been  issued  by  or  under  the 
authority  of  this  State  ...  or  by  any  officer  thereof  in 
his  official  capacity,  by  which  the  payment  of  money  is  prom- 
ised absolutely,  or  upon  any  contingency,  or  the  receipt  of  any 
money  or  property  is  acknowledged,  or  being  or  purporting 
to  be  evidence  of  any  debt  or  liability,  either  absolute  or  con- 
tingent, issued  or  purporting  to  have  been  issued  by  lawful 
authority." 

When,  under  the  rules  of  a  reasonable  and  not  too  refined 
construction  of  language,  we  read  the  certificate  before  us  in 
the  light  of  the  statute  promising  bounties  for  the  destruction 
of  nets  and  of  the  section  from  the  Penal  Code  just  quoted,  we 
believe  that  it  might  fairly  be  said  to  come  within  the  meaning 
and  intent  of  two  clauses  of  subdivision.  3  of  said  section  509, 
and  that  beyond  any  question  it  comes  within  the  language  of 
one  of  them. 

This  paper  was  a  certificate.  It  purported  to  have  been 
issued  by  or  under  the  authority  of  this  State.  Its  form  and 
express  reference  to  the  statute  showed  this.  For  the  purpose 
of  issuing  certificates  under  the  act  in  question,  we  believe  that 
defendant  might  reasonably  be  said  to  have  been  an  agent  and 
officer  of  the  State,  and  by  him  in  his  official  capacity  this  ccr 
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tificate  certainly  purported  to  have  been  issued.  But  that  is 
immaterial.  Under  the  provisions  of  the  statute  it  amounted 
to  a  promise  for  the  payment  of  money  by  the  State. 

It  is  not  necessary,  however,  as  already  suggested,  to  find  the 
foundation  for  the  indictment  here  presented  in  the  language 
just  referred  to,  because  in  our  judgment  another  clause  of  said 
subdivision  amply  and  unquestionably  includes  within  its  grasp 
the  crime  and  wrongdoing  of  which  the  defendant  has  been 
guilty.  This  language  makes  the  subject  of  indictment  for 
forgery  in  the  first  degree  "  a  certificate  ...  or  other 
public  security  .  ,  .  being  or  purporting  to  be  evidence 
of  any  debt  or  liability,  either  a.bsolute  or  contingent,  issued  or 
purporting  to  have  been  issued  by  lawful  authority." 

We  do  not  think  that  tlie  words  in  the  first  clause  of  this 
subdivision,  "  issued  or  purporting  to  have  been  issued  by  or 
under  the  authority  of  this  State  ...  or  by  any  officer 
thereof  in  his  official  capacity,"  apply  to  and  qualify  this  last 
clause.  If  they  do,  it  would  be  superfluous,  having  referred  to 
a  certificate  issued  or  purporting  to  have  been  issued  by  or 
under  tJie  authority  of  the  State  or  an  officer  thereof,  to  then 
further  at  the  end  of  the  last  clause  describe  the  certificate  there 
defined  again  as  "  issued  or  purporting  to  have  been  issued  by 
lawful  authority."  It  would  be  superfluous  if  the  language, 
at  the  commencement  of  the  subdivision  defining  a  certificate 
issued  under  the  authority  of  the  State,  extended  forwafrd  in 
its  meaning  so  as  to  cover  the  certificate  described  in  the  last 
sentence  of  the  subdivision,  to  again  pr6vide  that  such  lastr 
mentioned  certificate  should  be  issued  or  purport  to  have  been 
issued  by  lawful  authority.  If,  however,  said  first-mentioned 
language  does  apply  to  a  certificate  described  in  the  last  sen- 
tence, we  are  unable  to  see  that,  taken  together,  it  fails  to  cover 
aiid  include  a  purported  certificate  such  as  defendant  uttered 
in  this  case,  and  which  plainly  did  purport  to  be  evidence  of  a 
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debt  or  liability,  and  did  purport  to  have  been  issued  by  or 
under  the  authority  of  the  State  and  by  lawful  authority. 

The  further  idea  is  suggested  in  appellant's  brief,  and  was 
amplified  upon  his  argument,  as  we  understand  it,  that  in  the 
crime  of  forgery  there  should  be  affixed  to  an  instrument  or 
paper  the  purported  signature  of  a  person  other  than,  the  one 
who  utters  the  forgery ;  that  an  instrument  cannot  be  made  the 
subject  of  forgery  which  becomes  effectively  deceptive  by  the 
use  of  the  signature  of  the  person  himself  who  utters  the  paper; 
that  a  person,  in  other  words,  cannot  commit  forgery  by  the 
use  of  his  own  name,  as  was  done  in  this  case. 

It  may,  of  course,  be  conceded  that  the  Legislature  may  see 
fit  to  so  define  a  crime  of  forgery  as  to  necessarily  involve  the 
use  by  one  person  of  tfie  purported  signature  of  another,  and 
this  has  been  done. 

The  case  of  People  v.  Mann  (75  N.  Y.  486),  relied  upon  by 
appellant,  presented  this  feature.  The  defendant  in  that  case 
was  convicted  of  forgery  in  the  third  degree  for  issuing  some 
certificates  which  were  signed  in  his  own  name  as  treasurer. 
The  statute  (2  R.  S.  673,  sec.  33,  subd.  2)  under  which  he  was 
convicted  described  the  crime  as  falsely  making  or  altering, 
with  intent  to  defraud,  any  instrument  or  writing  "  being  or 
purporting  to  be  the  act  of  another."  It  was  necessarily  held 
that  when  the  defendant  issued  instruments  over  his  own  signa- 
ture he  could  not  and  did  not  issue  those  which  purported  to  he 
the  acts  of  another. 

We  do  not  think,  however,  that  the  section,  of  the  Penal  Cbde 
under  review  in  this  case  is  subject  to  any  such  limit^ation  w 
restrictions  of  meaning,  or  that  the  word  "  forgery  "  as  used 
therein  necessarily  implies  any  such  element  as  is  suggested  by 
appellant  of  the  use  of  another  person's  signature. 

The  section  in  question  was  enacted  to  take  the  place  of  a 
eeotion  of  the  Revised  Statutes  (2  R  S.  670,  sec.  23),  which 
provided  that  "  every  person  who  shall  be  convicted  of  having 
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forged,  counterfeited  or  falsely  altered "  certain  certificates 
"with  the  intent  to  defraud  the  People  of  this  State  or  any 
public  officer  thereof  or  any  other  person,  shall  be  adjudged 
giiilty  of  forgery  in  the  first  degree."  The  language  in  such 
provision  conveys  to  our  minds  a  meaning  broad  enough  to 
cover  defendant's  act  in  this  case  and  it  is  not  to  be  inferred 
that  the  Legislature  in  substituting  for  it  the  present  section 
of  the  Penal  Code  intended  to  radically  cut  down  the  definition 
of  the  crime  then  being  provided  for. 

The  elementary  definition  of  the  word  "  forgery  "  is  opposed 
to  the  contention  now  being  discussed.  Bouvier's  Law  Dic- 
tionary (Rawle's  Revision)  defines  it  as  "  The  falsely  making 
or  materially  altering,  with  intent  to  defraud,  any  writing 
which,  if  genuine,  might  apparently  be  of  legal  efficacy  or  the 
foundation  of  a  legal  liability."  The  Century  Dictionary  de- 
scribes the  crime  of  forgery  as  "  The  act  of  fabricating  or  pro- 
ducing falsely;  the  making  of  a  thing  in  imitation  of  another 
thing  .  .  .  with  a  view  to  deceive,  mislead  or  defraud. 
...  In  criminal  law  it  denotes  (at  common  law)  a  false 
making  of  any  instrument  .  .  .  with  criminal  intent,  for 
purposes  of  fraud  and  deceit;  .  \  .  the  false  making  of 
an  instrument  which  purports  to  be  that  which  it  is  not,  as 
distinpniished  from  an  instrument  which  purports  to  be  what 
it  really  is,  but  contains  false  statements." 

Within  these  definitions  and  others  which  might  be  cited 
we  think  that  the  defendant  committed  forgery;  that  he  made 
and  uttered  a  false  instrument  which  was  an  imitation  and  not 
what  it  purported  to  be,  and  which,  if  genuine,  upon  its  face 
m>ated  a  legal  liability,  and  that  he  did  this  with  the  design  to 
cheat  and  defraud.  He  composed  a  certificate  which,  as  we 
have  already  held,  in  form  legally  satisfied  the  requirements 
of  the  statute  allowing  bounties.  He  stated  therein  what  was 
nntme  in  regard  to  the  destruction  of  nets  which  furnished 
the  foundation  for  the  allowance  of  a  bounty,  and  then  to  give 
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life  and  effect  to  the  statement  he  affixed  to  it  a  false  date  and 
a  false  ofScial  signature,  which  he  had  lost  the  right  to  nsa 
He  offended  against  the  spirit  at  least  of  the  nile  for  which 
appellant  contends.  Being  a  private  individual  he  made  his 
false  certificate  effective  by  afiixing  thereto  the  ofiicial  signature 
of  a  public  officer  which  he  was  not  The  official  character  of 
the  signature  was  the  important  element  of  the  certificate  in  this 
respect  and  in  employing  the  same  it  was  not  very  important 
whether  he  gave  to  such  official  his  own  name  or  that  of  another. 

These  views  upon  the  purely  legal  questions  involved  lead 
us  to  the  conclusion  that  the  judgment  should  be  affirmed.  As 
already  indicated,  we  have  no  disposition  whatever  to  inter- 
fere uix)n  the  facts  and  merits  with  defendant's  conviction.  It 
is  clrarly  proven  by  the  evidence  that  in  betrayal  of  his  trust 
he  sought  to  make  the  public  office  conferred  upon  him  the 
means  of  robbing  the  public  which  trusted  him.  His  trial  was 
so  correctly  and  impartially  conducted  by  the  learned  trial  judge 
that  no  exceptions  to  rulings  upon  evidence  are  urged.  Ilii' 
escape  from  punishment  would  be  a  miscarriage  of  justice. 

All  concurred,  except  Wiixiams,  J.,  dissenting. 

Judgment  of  conviction  of  County  Court  affirmed. 
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Court  of  Appeals. 

May,  1003. 

THE  PEOPLE  V.  WILLIS  VAN  WORMER 

(175  N.  Y.  188.) 

1.  MxTRDER — Evidence. 

The  evidence  upon  a  trial  for  homicide  reviewed  and  held  sufficient 
to  support  a  verdict  convicting  defendants  of  the  crime  of  murder 
in  the  first  degree. 

2.  Same — Co-defendant  as  a  Witness  for  Prosecution. 

A  co-defendant,  jointly  indicted  with  other  defendants  upon  trial 
for  murder,  is  a  competent  witness  for  the  prosecution  against  them, 
provided  he  himself  is  not  on  trial  at  the  time,  notwithstanding  the 
fact  that  the  indictment  against  him  is  still  pending,  having  been 
disposed  of  neither  by  acquittal  or  nolle  prosequi  nor  by  conviction 
or  plea  of  guilty. 

3.  Same — Evidence — Comparison   of   Shoes   with   Footprints — ^Not  a 

Violation  of  N.  Y.  Const.,  Art.  1,  Section  6. 

Where  the  shoes  of  defendants  were  taken  from  them  and  placed 
in  the  footmarks  leading  to  the  house  of  the  deceased  made  in  newly 
fallen  snow  on  the  night  of  the  murder  by  the  persons  who  went  to 
the  house,  and  the  shoes  corresponded  in  all  respects  with  the  foot^ 
prints,  evidence  of  this  fact  is  not  inadmissible  upon  the  ground  that 
the  seizure  of  the  shoes  and  their  comparison  with  the  footprints 
compelled  the  defendants  to  be  witnesses  against  themselves  and  was 
a  violation  of  their  constitutional  safeguard.      (Const,  art.  1,  see.  0.) 

Appeals  from  a  judgment  of  the  Supreme  Court,  rendered 
nt  a  Trial  Term  for  the  county  of  Columbia,  April  18,  1902, 
upon  a  verdict  convicting  defendants  of  the  crime  of  murder 
in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Rider  Cady,  Alonzo  H.  Farrar  and  Ezra  D.  De  Lamater, 
for  appellants. 

Alfred  B.  Chace,  District  Attorney  (A.  Frank  B.  Chace, 
of  counsel),  for  respondent 
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CuLLEN,  J. :  The  three  appellants,  with  one  Harvey  Bruce^ 
were  indicted  for  murder  in  the  first  degree  in  having  feloni- 
ously, willfully  and  with  malice  aforethought,  and  with  a  de- 
liberate and  premeditated  design  to  effect  his  death,  killed 
Peter  A.  Hallenbeck  on  the  24th  of  December,  1901.  The 
case  seems  to  have  been  tried  with  that  degree  of  care  which 
should  mark  every  capital  prosecution,  not  less  in  justice  to  a 
defendant  whose  life  is  at  stake  than  to  the  People,  who  are 
interested  that  in  case  of  the  guilt  of  the  accused  there  shall 
be  no  miscarriage  of  justice  on  account  of  failure  to  comply 
with  the  rules  of  law.  The  result  is  that  the  record  before 
us  is  quite  free  from  even  controvertible  questions,  the  rulings 
of  the  trial  court  which  have  been  challenged  on  this  appeal 
being  well  sustained  both  by  principle  and  by  authority.  As 
the  learned  counsel  for  the  appellants  contends  that  the  evi- 
evidence  was  insuflBcient  to  warrant  a  verdict  of  murder  in  the 
first  degree,  it  is  necessary  to  narrate  the  occurrence,  but  that 
narration  need  be  but  of  the  briefest  character,  since  one  or 
two  pivotal  facts  conclusively  prove  the  crime  and  its  degreot 

The  deceased  was  a  farmer,  aged  fifty-five  years,  who  resided 
on  his  farm,  some  three  miles  southeast  of  the  city  of  Hudson. 
The  appellants  were  the  nephews  of  his  wife,  and  aged  respec^ 
ively  twenty,  twenty-two  and  twenty-six  years.  Their  father 
was  dead,  and  at  the  time  of  the  commission  of  the  crime 
they  resided  with  their  stepmother  at  Kinderhook,  about  twelve 
miles  northeasterly  from  Hudson.  They  had  formerly  lived 
on  a  farm  in  the  vicinity  of  that  of  the  deceased.  On  this 
farm  the  deceased  held  a  mortgage,  which  he  foreclosed,  and 
nfter  the  sale,  and  in  the  September  before  the  murder,  the 
appellants,  with  their  stepmother,  had  moved  to  Kinderhook. 
One  of  the  appellants  expressed  hostility  to  the  deceased  on 
account  of  this  foreclosure  and  threatened  "  to  get  even  with 
him,"  and  to  one  witness  stated  he  would  kill  him.  The  co- 
defendant,  Harvey  Bruce,  was  their  cousin,  who  had  been 
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spending  some  time  in  the  home  of  the  appellants  at  Kinder- 
hook.  The  family  of  the  deceased  consisted  of  himself,  his 
wife,  his  mother,  a  brother,  Charles  Hallenbeck,  and  his  wife 
and  a  hired  man.  These  persons  resided  at  the  farm  house. 
On  Christmas  eve,  1901,  the  brother,  with  his  wife  and  the 
hired  man,  attended  some  festivities  in  ^the  church  about  a 
mile  distant,  leaving  the  deceased,  with  his  wife  and  mother, 
in  the  house.  About  half-past  seven  o'clock  the  deceased  and 
his  wife  were  in  the  sitting-room,  the  former  reading.  His 
mother,  a  woman  of  eighty,  had  just  gone  upstairs  to  her  room. 
A  knock  was  heard  at  the  kitchen  door  and  the  deceased 
arose,  went  into  the  kitchen  and  opened  the  door.  Accord- 
ing to  the  testimony  of  the  wife  four  men,  with  masks  on 
and  with  revolvers  in  their  hands,  entered  and  commenced  to 
shoot  at  her  husband.  She  went  into  the  kitchen  and,  being 
frightened,  rushed  away  through  her  bedroom  and  upstairs 
to  the  attic,  where  she  and  the  mother  of  the  deceased  barri- 
caded the  doors.  She  testified  that  the  men  shot  at  her  as  she 
ran  away.  Mr.  Elting,  a  farmer,  residing  about  three  hundred 
yards  away,  heard  the  noise  of  the  firing  and  saw  a  wagon 
driven  rapidly  down  the  road.  At  once  he  went  over  to  the 
Hallenbeck  house,  found  the  kitchen  door  open  and  a  light 
burning  brightly.  He  called  for  the  deceased,  but  got  no  reply. 
He  then  went  to  another  neighbor,  Mr.  Betts,  and  both  entered 
the  Hallenbeck  house.  They  found  Peter  A.  Hallenbeck  lying 
dead  on  the  kitchen  floor,  the  clothing  on  his  arm  burning. 
They  put  out  this  fire  and  called  to  the  mother  and  wife  of  the 
deceased,  who,  recognizing  their  voices,  came  downstairs.  Then 
word  of  the  tragedy  was  sent  to  the  people  at  the  church,  who, 
in  some  numbers,  shortly  appeared  upon  the  scene.  Word  was 
also  sent  to  the  sheriff  and  coroner  of  the  county  and  the  chief 
of  police  at  Hudson.  What  directed  suspicion  to  the  defend- 
ants and  what  circumstances  tended  to  identify  them  as  the 
persons  who  had  shot  the  deceased  it  is  unnecessary  to  narrate, 


Digitized  by 


GoogI( 


l^EW   YOKE   CRIMINAL   BEPOBTS^   VOL.   XVU. 

for  though  all  at  first  denied  any  complicity  in  the  transaction^ 
Bruce,  one  of  the  party,  turned  informer,  and  upon  the  trial 
was  a  witness  for  the  prosecution.  Each  of  the  appellants  went 
on  the  stand  in  his  own  behalf  and  admitted  that  he  was  one 
of  the  persons  who  shot  the  deceased.  Their  statements  are 
substantially  the  same.  It  is  that  they  drove  from  Kinderhook 
to  the  Hallenbeck  house,  a  distance  of  some  fifteen  miles,  "  to 
have  some  fun  with  him  (the  deceased) ;  to  scare  him;"  that 
solely  with  this  intent  and  without  any  design  to  injure  the 
deceased,  when  they  arrived  at  the  barn  they  put  on  the  masks^ 
they  turned  their  coats  inside  out,  and  each  with  a  revolver  in 
his  hand  went  to  the  kitchen  door;  that  when  the  deceased 
opened  the  door  he  seized  the  appellant  Burton  Van  Wormer 
by  the  throat,  struck  him  in  the  face ;  that  in  the  scuffle  Burton's 
revolver  was  discharged  and  then  a  general  fusilade  ensued; 
that  deceased  went  for  a  gun  which  lay  on  a  rack  in  the  kitr 
chen,  and  thereupon  they  ran  away.  Bruce,  the  informer, 
tes^tified  that  as  they  drove  home  two  of  them  boasted  of  how 
they  had  shot  the  deceased.  But  it  is  not  necessary  to  rely  on 
Bruce's  statements.  It  is  sufficient  to  say  that  there  were 
eight,  if  not  nine,  bullet  wounds  on  the  body  of  the  deceased; 
that  six  bullets  were  taken  from  the  body  and  two  left  in  it> 
not  being  removed  because  tliey  were  seated  deep  in  the  tissues. 
Bullets  or  bullet  marks  were  found  in  every  room  on  the  first 
floor,  the  kitchen,  the  sitting-room  and  the  bedroom  of  the  de- 
ceased and  his  wife.  Altogether  there  appears  to  have  been 
eighteen  bullets  or  bullet  marks  found  in  or  on  the  deceased 
or  in  the  walls  and  ceilings  of  the  house.  The  revolvers  were 
of  different  calibres  and  bullets  from  each  of  them  were  found 
in  the  body  of  the  deceased.  The  gun  belonging  to  the  deceased 
was  found  lying  across  his  chest,  but  neither  barrel  had  been 
discharged.  In  the  light  of  the  wounds  on  the  deceased  and 
the  number  of  shots  fired  it  seems  to  us  wholly  unnecessary  to 
discuss  the  suflSciency  of  the  evidence  to  warrant  the  jury  in 
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finding  that  the  murder  was  deliberate  and  premeditated.  In 
view  of  these  facts,  the  story  of  the  appellants,  that  their  expe- 
dition was  simply  a  boyish  prank  to  frighten  the  deceased, 
surpasses  human  credulity.  It  is  difiicult,  if  not  impossible, 
to  see  how  any  conscientious  jury  could  have  found  a  verdict 
other  than  that  rendered. 

It  is  necessary  to  notice  only  two  exceptions  taken  on  the 
trial.  The  appellants  objected  to  the  competency  of  their  co- 
defendant  Bruce  as  a  witness  for  the  prosecution  on  the  ground 
that  he  was  jointly  indicted  with  them,  and  that  the  indict- 
ment against  him  was  still  pending,  not  having  been  disposed 
of  either  by  acquittal  or  nolle  prosequi  or  by  conviction  or 
plea  of  guilty.  At  common  law  a  party  to  the  record  was  not 
a  competent  witness  either  on  his  own  behalf  or  on  behalf  of 
a  co-defendant.  But  the  weight  of  authority  is  to  the  effect 
that  he  is  a  competent  witness  for  the  prosecution  against  his 
co-defendants,  provided  he  himself  is  not  on  trial  at  the  time. 
Mr.  Greenleaf  (1  Evidence,  sec.  379)  states  the  rule  to  be: 
"  The  admission  of  accomplices,  as  witnesses  for  the  government, 
is  justified  by  the  necessity  of  the  case,  it  being  often  impos- 
sible to  bring  the  principal  offenders  to  justice  without  them. 
The  usual  course  is,  to  leave  out  of  the  indictment  those  who 
are  to  be  called  as  witnesses ;  but  it  makes  no  difference  as  to 
the  admissibility  of  an  accomplice,  whether  he  is  indicted  or 
not,  if  he  has  not  been  put  on  his  trial  at  the  same  time  with 
his  companions  in  crime."  Wharton  (Crim.  Ev.,  sec.  439) 
and  Starkie  (2  Ev.,  sec.  11)  maintain  the  same  doctrine,  while 
Mr.  Bishop  (Crim.  Proc.,  sec.  1020)  states  the  rule  to  the 
contrary.  An  exhaustive  review  of  the  question  is  found  in 
State  V.  Barrows  (76  Me.  401),  where  it  was  unanimously  held 
by  the  Supreme  Court  of  Maine  that  on  the  separate  trial  of 
one  defendant  a  co-defendant  jointly  indicted  with  him  was  a 
competent  witness  for  the  prosecution.  Tlie  question  again 
arose  in  Benson' v.  United  States  (146  TJ.  S.  325),  where  the 
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Supreme  Court  of  the  United  States  approved  and  followed  the 
decision  in  the  Maine  ease,  and  tiiis  though  the  court  had  pre- 
viously held  (U.  S.  V.  Reid,  12  How.  [U.  S.]  361)  that  a  de- 
fendant jointly  indicted  was  not  a  competent  witness  for  his 
eo-defendant  It  was  there  said :  "  The  precise  question  in  that 
case  was  as  to  the  right  of  tlie  defendant  to  call  his  co-defendant^ 
and  not  that  of  the  Government  to  call  the  co-defendant,  and 
a  distinction  has  been  recognized  between  the  two  cases."  The 
point  has  never  been  passed  upon  by  this  court,  for  in  Lindsay 
V.  People  (C3  N.  Y.  153),  relied  upon  by  the  appellants,  it  was 
in  no  way  presented  or  involved,  nor  does  the  discussion  of  the 
opinion  berir  on  it.  Tlie  current  of  the  decisions  in  the  other 
courts  of  this  State  is  in  support  of  the  rule  that  a  co-defendant 
in  a  joint  indictment  is  a  competent  witness  for  the  prosecu- 
tion. It  was  so  held  in  Wilson  v.  People  (5  Park.  Grim.  Rep. 
119),  in  People  v.  Satterlee  (5  Hun,  1C7),  and  in  Taylor  v. 
People  (12  Hun,  212).  The  only  decision  to  the  contrary  is 
that  of  People  v.  Donnelly  (2  Park.  Grim.  Rep.  182),  which 
was  expressly  overruled  in  the  later  cases.  If,  however,  the 
question  is  to  be  considered  an  open  one  in  this  court,  we  should 
unhesitatingly  adopt  tho  rule  declared  in  the  cases  cited  other 
than  that  of  People  v.  Donnelly.  The  argument  in  its  favor 
stated  by  Chief  Judge  Peters  in  State  v.  Barrows  seems  to 
us  conclusive.  It  is  unquestionable  under  all  the  decisions 
and  all  the  text  writers  that  if  one  of  several  persons  engaged 
in  the  commission  of  a  crime  be  indicted  for  that  crime  in  a 
separate  indictment,  he  is  a  competent  witness  for  the  prosecu- 
tion against  his  associates  when  tried  under  an  indictment  for 
the  same  offense.  The  distinction  sought  to  be  drawn,  tliere- 
fore,  is  merely  of  form  and  not  of  substance,  and  the  case  is 
not  one  of  those  where  form  is  necessary  or  justifiable  to  pro- 
tect the  substance  which  lies  behind  it. 

After  the  arrest  of  the  defendants  their  shoes  were  taken 
from  them  and  placed  in  the  footmarks  leading  to  the  house 
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of  the  deceased  made  in  the  newly  fallen  snow  on  the  night 
of  the  murder  by  the  parties  who  went  to  the  kitchen  door. 
The  shoes  corresponded  in  all  respects  with  tlie  footprints, 
and  evidence  of  this  fact,  against  objection  and  exception  of 
the  appellants,  was  admitted.  It  is  contended  that  the  seizure 
of  the  shoes  and  their  comparison  with  the  footprints  com- 
pelled the  defendants  to  be  witnesses  against  themselves  and 
violated  their  constitutional  safeguard.  This  claim  is  entirely 
disposed  of  by  the  decision  of  this  court  in  People  v.  Gardner 
(144  N.  Y.  119).  It  waa  there  held  that  the  constitutional 
protection  that  no  one  can  be  compelled  to  be  a  witness  against 
himself  (Const,  art.  1,  sec.  6)  prohibited  "  the  compulsory  oral 
examination  (doubtless  written  examination  also)  of  prisoners 
before  trial,  or  upon  trial,  for  the  purpose  of  extorting  unwill- 
ing confessions  or  declarations  implicating  them  in  crime," 
but  that  "  a  murderer  may  be  forcibly  taken  before  his  dying 
victim  for  identification ;"  "  a  thief  may  be  forcibly  examined 
and  the  stolen  property  may  be  taken  from  his  person,"  and 
"  a  prisoner  may  be  examined  for  marks  and  bruises  and  then 
they  may  be  proved  upon  his  trial  to  establish  his  guilt." 

The  judgment  of  conviction  should  be  affirmed. 

Parker,  Ch.  J.,  Qray,  O'Brien,  Vann  and  Werner,  JJ., 
concur;  Bartlett,  J.,  absents 

Judgment  of  conviction  affirmed. 
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Court  of  Appeals. 

May,  1003. 

THE  PEOPLE  V.  CHARLES  A.  DOTY/ 

(176   N.   Y.    164.) 

RECEnriNo  Stolen  Propebtt — ^Evidence  or  Defendant's  Receitino  Goods 
Stolen  bt  Same  Thieves  fbom  Anotueb  Owneb— Admibsiblb  to 
Show  Guilty  Knowledge. 

Upon  the  trial  of  a  defendant  indicted  for  the  crime  of  feloniously 
receiving  stolen  property,  known  to  him  to  have  been  stolen,  evidenoi 
that  the  defendant  had  received  property  stolen  by  the  same  thieves 
from  a  different  owner  is  admissible  to  establish  the  guilty  knowledge 
of  the  defendant  in  receiving  the  property  charged  in  the  indictment 
to  have  been  stolen. 

Appeax,  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Department,  entered 
June  4,  1902,  affirming  a  judgment  of  the  Cattaraugus  County 
Court  rendered  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  receiving  stolen  property  knowing  it  to  have  heen 
stolen. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

W.  G.  Laidlaw,  for  appellant 

Georgd  W.  Cole,  for  respondent. 

Werner,  J. :  The  defendant  was  convicted  of  the  crime  of 
feloniously  receiving  stolen  property,  under  an  indictment 
charging  him  with  having  bought  and  received  one  cow  hide 
of  the  value  of  $6  from  one  Louis  Torge,  Jr.,  on  the  6th  day 
of  December,  1900,  at  the  town  of  Salamanca,  Cattaraugus 
county,  which  hide  was  then  stolen  property  and  by  the  de- 
fendant known  to  have  been  stolen.     The  judgment  of  con- 


*  Affirming  73  App.  Div.  78,  16  N.  Y.  Crim.  Rep.  617. 
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viction  was  unanimously  affirmed  at  the  Appellate  Division. 
The  only  question  presented  on  this  appeal  arises  upon  de- 
fendant's exceptions  to  the  rulings  of  the  trial  court,  first  in 
receiving,  and  thereafter  in  refusing  to  strike  out,  evidence  of 
another  purchase  of  stolen  property  by  the  defendant  from 
ihe  same  persons  who  had  stolen  the  property  specified  in  the 
indictment.  The  hide  referred  to  in  the  indictment  had  been 
stolen  from  the  tannery  of  the  United  States  Leather  Company, 
in  Salamanca,  by  four  school  boys  named  Louis  Torge,  Jr., 
John  Neugart,  Clarence  Ostler  and  Leon  De  Long,  all  of  whom 
were  under  fifteen  years  of  age,  except  Torge,  who  had  just 
passed  that  age.  None  of  the  fathers  of  these  boys  were  en- 
gaged in  any  business  involving  traffic  in  hides.  The  defendant 
was  a  harness  maker  and  junk  dealer,  who  bought  and  sold 
hides.  These  boys  went  to  the  defendant  and  asked  him  if  he 
wanted  to  buy  any  hides.  He  replied  that  he  would  buy  all 
they  could  bring,  at  six  cents  a  pound.  Thereupon  the  boys 
went  to  the  tannery  of  the  Fisher  Tanning  Company  and  stole 
a  green  hide,  which  they  took  to  the  defendant,  who  weighed  it 
and  paid  them  six  cents  a  pound.  On  the  6th  day  of  Decem- 
ber, 1900,  which,  was  a  few  days  after  the  occurrence  just 
described,  the  same  boys  again  went  to  the  defendant's  shop 
and  asked  him  if  he  would  buy  more  hides.  Upon  receiving 
an  affirmative  reply  the  boys  repaired  to  the  tannery  of  the 
United  States  Leather  Company,  also  located  in  Salamanca, 
where  they  stole  a  Texas  hide,  which  they  took  to  the  defend- 
ant, who  received  the  same  and  paid  for  it  at  the  rate  of  six 
cents  per  pound,  although  the  market  price  of  Texas  hides  was 
then  eleven  cents  per  pound.  In  commercial  parlance  this 
Texas  hide  was  what  is  known  as  a  "  green  hide,"  but  it  had 
been  removed  from  the  animal  in  the  preceding  August  and 
was  readily  distinguishable  froni  a  fresh  local  hide,  because  it 
was  folded  with  the  flesh  side  out  and  was  free  from  moisture 
except  en  the  inside  of  the  package,  where  it  had  been  salted. 
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At  the  trial  the  four  boys  first  testified  to  the  theft  of  the 
Texas  hide  specified  in  the  indictment,  and  the  sale  thereof  to 
the  defendant.  Then  they  were  permitted  to  give  evidence 
of  their  theft  of  the  first  hide  from  the  Fisher  Tanning  Com- 
pany and  its  sale  to  tlie  defendant.  The  exceptions  taken  by 
the  defendant  to  the  rulings  of  the  trial  court  in  this  behalf 
form  the  basis  for  this  appeal. 

The  learned  counsel  for  the  defendant  admits  that  under 
a  charge  of  felonioxis  receiving  of  stolen  property,  the  guilty 
knowledge  of  a  defendant  may  be  established  by  evidence  of 
other  previouj^  transactions  of  a  similar  nature,  but  he  argues 
that  this  is  only  permissible  when  the  previous  thefts  were  of 
the  same  kind  of  property,  committed  by  the  same  persona, 
from  the  s^ame  owners  set  forth  in  the  indictment.  In  sujh 
port  of  this  argument  he  cites  Rex  v.  Dunn  &  Smith  (1 
Moody  C.  C.  146);  Coleman  v.  People  (55  N.  Y.  81);  Cojh 
perman  v.  People  (56  N.  Y.  591),  and  People  v.  Grossman 
(168  N.  Y.  51.) 

The  reason  for  the  rule  under  which  evidence  of  other  crimes 
18  admissible  to  prove  the  particular  crime  for  which  a  de- 
fendant is  on  trial,  is  founded  in  the  necessity  for  establish- 
ing criminal  intent  in  cases  where  such  intent  may  not  be 
inferred  from  the  commission  of  the  single  act  charged  in  the 
indictment.  Among  the  crimes  of  which  criminal  intent  is  an 
essential  ingredient  are  the  felonious  receiving  of  stolen  prop- 
erty, the  passing  of  counterfeit  money,  obtaining  money  or 
property  under  false  pretenses,  and  forgeries.  In  these  classes 
of  cases  criminal  intent  cannot  always  be  inferred  from  or 
proved  by  the  act  itself,  and,  therefore,  resort  must  be  had  t* 
other  similar  oifenses  to  prove  intent.  The  mere  statement  of 
this  mle  is  sufficient  to  show  that  criminal  intent  in  the  com- 
mission  of  one  act  may  not  be  predicated  upon  or  inferred 
from  the  commission  of  another  act  or  crime  unless  there  is 
giieh  a  relation  of  time,  place  and  circumstance  between  the 
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two  acts  that  the  proof  of  one  l(^ically  tends  to  prove  the 
intent  and  purpose  underlying  the  other.  When  such  a  rela- 
tion is  shown^  evidence  which  tends  to  prove  the  particular 
crime  for  which  a  defendant  is  on  trial,  is  not  inoompetent 
because  it  incidentally  proves  the  establishment  of  another 
crime.  There  is  an  infinite  variety  of  time,  place  and  circum- 
stance in  the  commission  of  crime.  A  general  rule  like  the 
one  under  consideration  must  he  applied  with  intelligent  cau- 
tion to  different  conditions  and  in  the  light  of  particular  facts. 
It  is  obvious  that  in  its  application  to  other  crimes  than  that  of 
receiving  stolen  property,  the  rule  cannot  be  hedged  about  by 
arbitrary  limitations  that  will  fit  all  cases,  and  no  such  impos- 
sibility has  ever  been  attempted  by  the  courts.  In  the  last 
analysis,  therefore,  the  question  here  presented  is  whether  the 
charge  of  receiving  stolen  property  is  one  with  reference  to 
which  the  courts  have  adopted,  or  can  adopt,  an  unvarying 
standard  of  proof.  We  do  not  think  the  cases  referred  to  by 
Ae  learned  counsel  for  the  defendant  subscribe  to  any  such 
nile,  although  it  must  be  admitted  that  there  is  such  similarity 
of  circumstance  in  them  all  as  to  furnish  plausible  ground  for 
the  argi^ment  that  the  elements  of  proof  therein  enumerated 
are  indispensable  in  every  case. 

In  Rex  V.  Dunn  &  Smith  (sttpra)  the  defendants  were  tried 
tosrethcr,  the  first  for  larceny  and  the  second  for  receiving 
stolen  property.  All  the  property  received  by  Smith  was  stolen 
by  Dunn  from  his  employers.  There  were  many  distinct  lar- 
cenies and  receivings,  which  extended  over  a  period  of  four 
or  five  months.  When  evidence  was  sought  to  be  given  against 
Smith  of  all  the  prior  receivings  by  her,  it  was  suggested  that 
some  of  them  were  quite  remote  from  the  receiving  upon  which 
the  prosecutor  had  elected  to  proceed,  but  the  court  remarked 
that  as  all  the  property  had  been  stolen  from  the  same  persons 
and  had  all  been  brought  to  Smith  by  Dunn,  it  was  proper  .to 
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submit  the  evidence  to  the  jury  upon  the  question  of  guilty 
knowledge.  The  Dunn  case  is  referred  to  as  a  leading  autho^ 
ity  in  Coleman  v.  People  (supra).  Coleman  was  tried  upon 
the  charge  of  having  feloniously  received  certain  pig  iron,  de- 
scribed in  the  indictment^  which  had  been  stolen  from  one 
Burke.  The  district  attorney  was  permitted  to  prove  by  one 
Briggs  that  he  had  lost  a  quantity  of  wrought  iron  bridge  rail- 
ing, which  he  afterwards  found  on  Coleman's  premises.  Briggs 
testified  to  a  conversation  with  Coleman  in  which  the  latter 
admitted  that  he  purchased  the  piece  of  bridge  railing  from 
some  boys.  This  was  held  error  because  "  the  Briggs  iron  had 
no  connection  with  the  pig  iron;  it  was  taken  from  another 
place,  belonged  to  another  person,  was  of  a  different  character, 
received  at  another  time,  and,  for  aught  that  appears,  some  of 
it  from  different  persons."  Judge  Allen,  who  wrote  for  this 
court  in  the  Coleman  case,  in  referring  to  the  circumstance  that 
in  Dunn's  case  all  the  property  had  been  stolen  by  him  and  all 
of  it  brought  by  him  to  his  co-defendant  Smith,  said:  "It  is 
unnecessary  to  say  that  all  these  qualifications  must  exist,  birt 
to  warrant  the  introduction,  of  such  evidence  there  must  he 
such  a  connection  of  circumstances  as  that  a  natural  inference 
may  be  drawn  that  if  the  prisoner  knew  one  article  was  stolen 
he  would  also  be  chargeable  with  knowledge  that  another  was." 
On  the  second  Coleman  appeal  (58  N.  Y.  555)  the  question 
was  again  presented  whether  it  was  proper  to  receive  evidence 
of  other  acts  of  a  like  character  to  prove  defendant's  guilty 
knowledge  of  the  act  charged  in  the  indictment,  and  there,  speak- 
ing for  the  court,  Judge  Allen  said,  "  in  both  cases  (Cbleroan 
and  Copporman  cases,  supra)  the  rule  is  recognized  as  well 
established  that  in  cases  like  the  present,  where  guilty  knowl- 
edge is  an  ingredient  of  the  offense,  the  same  may  be  proved 
as  other  facts  are  proved,  by  circumstantial  evidence,  and  that 
other  acts  of  a  like  character,  although  involving  substantive 
crimes,  may  be  given  in  evidence  to  prove  scienter.     The  prin- 
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cipal  limitation  of  the  rule  is,  that  the  criminal  act  which  is 
sought  to  be  given  in  evidence,  must  be  necessarily  connected 
with  that  which  is  the  subject  of  the  prosecution,  either  from 
some  connection  of  time  and  place,  or  as  furnishing  a  clue  to  tho 
motive  on  the  part  of  the  accused."  The  learned  author  of  that 
opinion  then  refers  to  the  circumstances  which  connected  the 
several  transactions  given  in  evidence  with  the  one  for  which 
Coleman  was  on  trial,  and,  among  others,  mentioned  the  fact 
that  the  iron  had  been  stolen  from  the  same  owners,  by  the 
same  thieves,  and  received  by  Coleman  within  a  short  time 
before  the  alleged  commission  of  the  crime  for  which  he  was 
then  on  trial.  In  Oopperman's  case  (supra)  ^  one  Kobinson 
had  systematically  stolen  dry  goods  from  his  employers  and 
sold  the  stolen  goods  to  the  defendant,  who  was  a  pawnbroker. 
The  indictment  charged  the  defendant  with  receiving  two  par- 
cels of  sewing  silk  knowing  it  to  have  been  stolen.  The  prose- 
cution was  permitted  to  show  the  theft  of  other  goods  by  Rob- 
inson from  his  employers,  and  the  sale  thereof  to  the  defendant. 
In  justifying  the  reception  of  such  evidence  Chief  Judge 
Chubch  said,  "  if  a  person  has  frequently  received  articles  of 
property  of  a  particular  kind  from  another,  knowing  that  such 
other  person  stole  them  from  a  particular  person  or  place,  and 
he  is  offered  on  a  subsequent  occasion  similar  articles  by  the 
same  person  and  under  like  circumstances,  it  does  directly 
tend  to  establish  that  the  articles  thus  offered  were  also  known 
to  be  stolen.  It  is  a  natural  and  necessary  inference,  and  one 
which  every  reasonable  man  would  draw.  It  is  an  inference 
derived  from  the  laws  of  human  action."  In  Grossman's  case 
(supra)  the  defendant  was  convicted  of  knowingly  receiving 
stolen  railroad  brass.  Evidence  of  previous  thefts  of  similar 
property  from  the  same  owners  by  the  same  thieves  and  the 
sale  thereof  to  the  defendant  was  held  competent  on  the  ques- 
tion of  scienter,  upon  the  authority  of  Coleman  v.  People 
(supra)   and  People  v;   McClure  (148  N.  Y.   95).     In  the 
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latter  case  McClure  was  convicted  of  feloniously  receiving 
fetoleta  goods,  consisting  of  cigars,  cigarettes  and  tobacco.  Tire 
proof  tended  to  show  that  these  goods  were  stolen  from  a  rail- 
toad  car  in  which  they  were  being  shipped  under  consignment 
to  certain  vendees.  The  same  car  contained  a  consignment  of 
'  dry  goods  from  other  vendors  to  other  vendees.  Both  clasJ^ 
of  goods  were  found  in  the  possession  of  McClure.  At  G^ft- 
crdl  Term  the  judgment  of  conviction  was  reversed  on  the 
ground  that  it  was  incompetent,  under  a  charge  of  feloniously 
teceiving  stolen  cigars  and  tobacco,  to  give  evidence  showing 
tJiat  McChire  also  received  the  stolen  dry  goods  from  some 
other  person  at  some  other  time,  knowing  them  to  be  stolen. 
I'his  court  reversed  the  judgment  of  the  General  Term  and 
affirmed  the  conviction  of  McClure  on  the  ground  that  it  wis 
difficult,  if  not  impossible,  to  separate  the  transaction;  that 
all  the  goods  had  been  taken  from  the  same  car  and  that  the 
evidence  gave  the  jury  the  right  to  infer  that  all  the  goods  had 
been  stolen  therefrom  by  the  same  person  and  received  from 
him  at  one  time  by  the  defendant.  In  People  v.  Dowling  (84 
N.  Y.  486)  the  prosecution  proved  tho  finding  of  other  goods 
in  defendant's  possession  than  those  named  in  the  indictment, 
and  there  was  testimony  tending  to  prove  that  these  other  goods 
had  also  been  stolen  and  received  with  guilty  knowledge. 
Dowling,  the  defendant,  offered  to  prove  that  he  had  purchased 
a  part  of  these  goods  in  Schenectady.  The  court  rejected  the 
offer  and  excluded  the  testimony.  In  discussing  the  question 
whether  that  ruling  was  erroneous,  Judge  Foi-oer  referred  to 
the  general  rule  that  on  a  trial  for  one  offense,  proof  is  not 
admissible  that  the  accused  has  committed  another,  though  it 
be  of  the  same  kind,  and  then,  by  way  of  illustration,  he  added: 
"  There  are  exceptions  when  guilty  knowledge  is  made  a  part 
of  the  crime,  as  where  all  the  property  made  the  subject  of  the 
proof  has  been  stolen  from  the  same  person  and  delivered  to 
the  receiver  by  the  same  thief,  though  at  different  times,  and 
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tliere  is  such  a  canneetion  of  circumstances  as  furnishes  a,, 
natural  inference  that^  if  he  knew  one  piece  of  it  was  atolcUi 
he  must  have  known  every  piece  was/* 

_  We  have  reviewed  thus  at  length  the  cases  decided  hy  this 
court  upon  the  subject  of  receiving  stolen  goods,  in  the  effort 
tp  ascertain  if  in  any  or  all  of  them  this  court  has  adopted 
the  i^rbitrary  limitation  that  evidence  of  other  receivings  of 
stolen  property  thanthoee  specified  in  the  indictment  can  only 
be  accepted  as  evidence  upon  the  question  of  guilty  knowledge, 
where  all  the  property  has  been  stolen  from  the  same  person. 
\!fe  do  not  think  it  has.  The  foregoing  extracts  from  the 
opinions  contain  many  remarks  that  seem,  at  first  glance,  to 
indicate  that  the  limitation  referred  to  is  a  necessary  part  of 
the  rule  under  which  proof  of  guilty  knowledge  may  be  made, 
by  evidence  of  other  transactions ;  but  when  the  cases  are  closely 
scrutinized  it  will  be  observed,  either  that  the  facts  of  a  ptjr^ 
tieular  case  have  justified  the  remarks  which  suggest  this  limi- 
tation, or  that  the  court,  by  way  of  illustration,  has  merely 
stated  a  combination  of  facts  which  are  always  clearly  com- 
petent as  evidence  of  guilty  knowledge  on  a  trial  for  receiving 
stolen  property.  The  Coleman  case  (55  N.  Y.  81)  is  now 
always  cited  as  an  authority  in  cases  of  this  character  and  upon 
this  very  question.  But  it  is  to  be  noted  that  Judge  Allen 
took  occasion  to  qualify  his  indorsement  of  Dunn's  case  (supra) 
by  adding,  "  it  is  unnecessary  to  say  that  all  these  qualifications 
must  exist;  but  to  warrant  the  introduction  of  such  evidence 
there  must  be  such  a  connection  of  circumstances  as  that  a 
natural  inference  may  be  drawn,  that  if  the  prisoner  knew  one 
article  was  stolen  he  would  also  be  chargeable  with  knowledge 
that  another  was."  What  were  the  qualifications  which  existed 
in  Dunn's  case  and  were  referred  to  in  Coleman's  case?  lat 
That  all  the  goods  had  been  stolen  from  the  same  owner.  2ni 
That  they  had  all  been  stolen  by  the  same  thief.  3rd.  That  the, 
thief  had  brought  them  all  to  the  same  receiver.     As  the  se<> 
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ond  and  third  qualifications  just  referred  to  must  exist  in 
every  case,  it  is  obvious  that  the  first  is  the  only  one  that  can 
ever  be  omitted,  and  that  is  probably  what  dictated  the  lan- 
guage above  quoted  from  Coleman's  case  to  the  effect  that  "  it 
is  unnecessary  to  say  that  all  these  qualifications  must  exist." 
We  think,  therefore,  that  we  are  not  bound  by  authority  to 
make  an  arbitrary  application  in  every  case  of  the  rule  as  it 
was  applied  in  Dunn's  case  and  followed  in  the  Coleman  and 
Copperman  cases.  In  all  of  those  cases  the  rule  as  stated 
fitted  the  facts  proved.  Nothing  was  said  in  any  of  them  that 
can  be  regarded  as  controlling  in  other  cases  except  that  upon 
a  similar  state  of  facts  such  evidence  as  was  there  received  is 
always  competent.  Ihc  above-quoted  remarks  of  Judge  Allex 
seem  clearly  to  indicate  the  purpose  of  this  court  to  leave  in  the 
rule  sufficient  flexibility  to  render  it  applicable  to  cases  where 
the  same  thief  brings  to  the  same  receiver  property  stolen  from 
different  owners ;  and  that  is  this  case. 

Assuming  that  we  are  not  concluded  by  authority,  it  still 
remains  to  be  ascertained  whether  there  is  anytliing  in  the 
principle  which  controls  evidence  of  this  character  to  forbid 
its  admission  when  the  same  receiver  has,  at  various  times, 
received  from  the  same  thief  property  stolen  from  different 
owners.  Guilty  knowledge  is  one  of  the  indispensable  elements 
of  the  crime  of  receiving  stolen  property.  Unless  guilty  knowl- 
edge can  be  predicated  of  the  transaction  itself,  or  established 
by  a  defendant's  admissions,  it  must  be  proved  by  other  acta 
of  a  like  character.  The  guilty  intent  to  be  proved  is  that 
which  attaches  to  the  transaction  named  in  the  indictment 
In  one  case  this  may  be  shown  by  the  similarity  of  numerous 
articles  all  apparently  coming  from  one  source ;  in  another  it 
may  be  quite  as  conclusively  inferred  from  the  pronounced 
dissimilarity  of  a  large  variety  of  articles  brought  by  the  thief 
to  the  receiver.  If  a  school  boy  should  bring  to  a  dealer  in 
dry  goods  numerous  installments  of  silks,  cloths  and  other  arti- 
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cles  peculiar  to  that  line  of  txade^  the  dealer,  if  an  honest  and 
prudent  man,  would  naturally  suspect,  not  only  that  the  goods 
had  been  stolen,  but  that  they  had  all  been  stolen  from  the 
same  owner.  That  would  be  guilty  knowledge.  If  another 
school  boy  should  bring  to  a  dealer  in  second-hand  goods  a  valu- 
able watch  on  one  day^  a  gun  on  another  day,  a  fur-lined  over- 
coat on  still  another  day,  and  so  continue  to  bring  various  arti- 
cles for  an  indefinite  number  of  days,  there  would  be  quite  as 
little  escape  from  the  conclusion  that  the  different  articles  had 
been  stolen  as  in  the  instance  first  cited,  but  not  necessarily 
that  they  had  all  been  stolen  from  the  same  person;  on  the 
contrary,  it  would  be  rather  convincing  evidence  that  they  had 
been  stolen  from  different  owners.  Would  the  inference  of 
receiver's  guilty  knowledge  be  any  the  less  cogent  because  the 
goods  had  not  all  been  taken  from  the  same  owner  ?  The  whole 
question  depends  upon  the  connection  between  the  transaction 
sought  to  be  proved  and  the  one  set  forth  in  the  indictment 
If  the  same  thief  brings  goods  to  the  same  receiver,  the  ques- 
tion whether  the  articles  were  all  alike  and  stolen  from  one 
owner,  or  whether  they  were  unlike  and  stolen  from  different 
persons,  may  be  important  as  bearing  upon  the  guilty  knowl- 
edge of  the  receiver,  but  we  can  see  no  reason  for  making  this 
naked  distinction  the  sole  factor  which  determines  whether  evi- 
dence of  this  character  is  admissible  or  not  If  the  distinction 
referred  to  were  alone  permitted  to  control,  then  a  professional 
receiver  of  stolen  goods  could  make  himself  absolutely  immune 
from  conviction  and  punishment  by  simply  insisting  that  the 
thieves  with  whom  he  deals  should  not  steal  more  than  once 
from  any  one  person. 

The  subject  is  one  that  is  capable  of  much  more  voluminous 
argument  and  illustrajtion,  but  enough  has  been  said  to  bring 
us  directly  to  the  practical  application  of  the  discussion  to  the 
case  at  bar.  The  thieves  in  this  case  were  young  boys  under 
fifteen  years  of  age.     The  defendant  was  a  man.  of  mature  year& 
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The  boys  were  going  to  school  and  the  defendant  was  oon- 
ducting  a  harness  and  junk  shop.  The  village  in  which  they 
all  resided  is  a  small  one,  where  almost  every  resident  is  prob^ 
iibly  known  to  every  other.  When  the  boys  went  to  the  de* 
fendant's  shop  to  ask  if  he  would  buy  a  hide,  instead  of  mak- 
ing such  inquiries  as  the  ages  of  these  boys,  coupled  with  the 
TArious  occupations  of  their  fathers,  would  have  suggested  to 
i  prudent  and  honest  tradesman,  the  defendant  told  the  boys 
that  he  would  buy  all  they  could  bring  at  six  cents  a  poaod* 
The  first  hide  brought  to  the  defendant  by  these  boys  was  the 
due  stolen  by  them  from  the  Fisher  tannery.  Even  if  we 
assume  that  there  was  nothing  in  the  appearance  of  that  hide 
tb  put  the  defendant  on  his  guard,  the  circumstances-  abofe 
deferred  to  were  such,  we  think,  as  would  have  put  an  honest 
man.  upon  inquiry.  There  was  enough,  to  say  the  least,  to 
warrant  the  jury  in  drawing  the  inference  that  the  defaidant 
was  chargeable  with  knowledge  that  the  boys  did  not  honestly 
obtain  possession  of  the  hide.  Within  a  few  days  thereafter 
the  same  boys  brought  to  the  defendant  the  hide  specified  in 
the  indictment  It  was  not  a  green,  domestic  hide  like  the 
first  one,  but  a  Texas  hide  that  was  comparatively  dry  and 
done  up  in  a  way  quite  familiar  to  dealers  in  hides.  While 
the  defendant  might  have  been  thrown  off  his  guard  in  the 
purchase  of  the  first  hide  by  the  remark  of  one  of  the  boys, 
"  that  his  father  had  killed  a  cow,"  the  second  hide,  for  receiv- 
ing which  the  defendant  was  tried  and  convicted,  was  of -such 
a  character  that  not  even  a  novice  in  the  business  could  have 
been  deceived.  The  first  thing  that  would  have  suggested 
itself  to  an  honest  dealer  would  have  been  to  ask  the  boys 
where  they  got  the  hide,  but  no  such  inquiry  was  made,  and 
the  only  excuse  presented  for  defendant's  failure  to  do  so  is 
that  he  bought  the  hide  without  opening  it  to  ascertain  its  con- 
dition. The  market  price  of  such  hides  was  eleven  cents  per 
pound,  while  the  defendant  paid  only  six  cents  per  poundl 
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Was  there  not  such  a  cannection  of  time^  place  and  cireom- 
fftance  between  the  two  transactions  that  proof  of  the.  former 
was  cogent  evidence  of  defendant's  guilty  knowledge  in  the 
latter  ?  Would  the  proof  upon  the  subject  of  defendant's  guilty 
Iteowledge  be  any  more  convincing  or  pertinent  if  the  first  hide 
had  been  stolen  from  the  same  owner  as  the  hide  set  forth  in 
the  indictment?  These  questions  seem  to  us  to  carry  their  own 
answers.  Our  conclusion,  therefore,  is  that  neither  authori^ 
nor  principle  require  us  to  hold  that  in  prosecutions  for  re- 
eeiving  stolen  property,  evidence  of  other  receivings  by  the 
same  defendant  from  the  same  thief,  can  be  admitted  upon 
the  question  of  a  defendant's  guilty  knowledge  only  in  oases 
where  the  different  thefts  have  been  made  from  the  same  owner; 
but  on  the  contrary  we  think  there  are  cases,  of  which  the 
one  at  bar  is  a  fair  example,  in  which  the  guilty  knowledge 
of  a  defendant  in  the  receiving  of  stolen  property  charged  in 
the  indictment  to  have  been  stolen,  may  be  established  by  evi- 
dence of  other  receivings  from  the  same  thief,  although  in  each 
case  the  property  may  have  been  taken  from  a  different  owner. 

This  conclusion  requires  the  aflSrmance  of  the  judgment 
herein. 

Pakkek,  Ch.  J.,  Gray,  Vann  and  Cullen,  J  J.,  concur; 
O'Bhien  and  Baktlett,  JJ.,  dissenl 

Judgment  of  conviction  affirmed. 
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Sapreme  Court— Special  Term— New  Fork. 

June,  1003. 

THE  PEOPLE  EX  EEL.  LACINA  v.  PATRICK  LAVIK 

ET  AL. 

(41   Misc.   53.) 
L4BCENT — Penal  Code,  Section  628,  Subdivision  2 — Citt  Piitsigian 

ClIABGING  FOB  FkEE  ANTITOXIN. 

A  New  York  physician  ia  guilty  of  larceny,  under  section  628  of 
the  Penal  Code,  where  he  administers  to  the  child  of  a  woman,  know- 
ing that  she  was  able  to  pay  for  it,  antitoxin  delivered  to  him  free 
of  charge  by  the  city,  but  only  for  treatment  of  a  poor  patient  for 
whom  payment  of  the  same  would  be  a  hardship,  and  then  charges, 
the  mother  for  the  antitoxin  and  accepts  payment  for  it  from  her. 

Habeas  conrus  and  certiorari  proceedings. 
Facts  suflSciently  appear  in  tlie  opinion. 

House,  Grossman  &  Vorhaus,  for  relator. 

William  Travers  Jerome,  District  Attorney,  for  respondents. 

TnuAx,  J.:  On  the  15th  day  of  June,  1903,  writs  of  habeas 
corpus  and  certiorari  were  issued  by  this  court  directing  the 
warden  of  the  city  prison  to  produce  the  body  of  A.  M.  Lacina, 
and  to  show  by  what  authority  he  detained  the  said  Lacina,  and 
also  directing  the  above-named  Julius  M.  Mayer,  a  justice  of 
the  Court  of  Special  Sessions  of  the  city  of  New  York,  to  make 
full  return  to  the  said  writ  of  certiorari,  certifying  to  this  court 
all  proceedings  had  before  him  in  reference  to  the  detainer  of 
the  said  Anton  M.  Lacina.  The  Hon.  Julius  M.  Mayer  has 
made  his  return,  which  shows  that  on  the  13th  day  of  June, 
1903,  the  defendant  Lacina  was  brought  before  him,  sitting  as 
a  magistrate,  charged  with  the  crime  of  petit  larceny,  and  that 
after  reading  the  complaint  and  after  hearing  the  witnesses 
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produced  on  behalf  of  the  People  to  support  the  said  charge^ 
and  believing  that  a  crime  had  been  committed  by  the  said 
Lacina,  he  has  held  the  said  Lacina  for  trial  in  the  Court  of 
Special  Sessions,  and  has  admitted  him  to  bail  in  the  sum  of 
$500,  and,  in  default  of  the  said  bail,  has  committed  him  to  the 
care  of  the  warden  of  the  city  prison.  The  city  of  New  York, 
through  its  department  of  health,  for  several  years  has  been 
and  still  is  distributing  free  of  charge  to  poor  people  a  drug 
known  as  antitoxin,  which  dmg  is  used  both  as  a  preventive 
against  and  a  cure  for  the  disease  of  diphtheria.  The  depart- 
ment of  health  consigns  tliis  antitoxin,  which  is  put  up  in  small 
pliials,  to  certain  druggists  in  the  city,  and  authorizes  the 
said  druggists,  upon  the  presentation  of  the  certific-ate  herein- 
after mentioned  by  any  physician  of  the  city,  to  deliver  to  the 
said  physician,  free  of  charge,  for  the  use  of  a  poor  patient, 
one  or  more  phials  of  tlie  said  antitoxin,  One  of  these  dmg- 
gists  to  whom  such  a  consignment  was  made  by  the  depart- 
ment of  health,  acting  for  the  city,  is  Charles  F.  Zinckgraf,  at 
the  comer  of  Sixty-seventh  street  and  Tliird  avenue,  city  and 
county  of  New  York.  On  the  9th  day  of  June,  1902,  the 
defendant  Lacina,  who  is  a  practicing  physician  in  this  city, 
was  called  in  to  attend  a  child  of  one  Emma  Horner,  of  this 
city.  The  defendant  diagnosed  the  case  as  one  of  diphtheria. 
He  informed  Mrs.  Horner  that  it  would  be  necessary  to  inject 
antitoxin  into  the  child;  that  he  would  have  to  purchase  the 
antitoxin;  that  it  would  cost  $3,  and  Mrs.  Horner  agreed  to 
pay  the  sum  of  $3  for  the  antitoxin.  It  is  admitted  that  the 
defendant  then  went  to  the  said  Zinckgraf,  the  dniggist  afore- 
mentioned, and  obtained  from  him  three  phials  of  antitoxin, 
which  was  at  that  time  the  property  of  the  city  of  New  York, 
and  which  three  phials  are  the  phials  of  antitoxin  which  was 
injected  into  the  body  of  the  child  of  the  said  Emma  Homer. 
The  evidence  shows  that  for  this  antitoxin  the  defendant  re- 
ceived the  sum  of  $9.     This  antitoxin  was  obtained  by  the  docr 
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tpr  without  charge,  upou  the  presentation  of*  a;  certificate  in  ^ 


fpUowing  f onn,  vi>s. 


Druggist  to  Retain  this  StuK 
I  hereby  certify  that  this 
antitoxin,  delivered  to  ipe 
free  of  charge,  ia  for  th^^ 
treatment  of  a  poor  patient, 
to.  whom  payment  for  the 
same  would  be  a  hardship. 
A,  M.  Lagina,  M.  D., 

Att  Phys. 
Address^  346  East  72d  St. 


No, 


Department  of  Health, 
City  of  New  York. 


Druggist: 
Date.  ...June  0,  1002. 
Zinckgraf, 
Aiddreaa,  67th  St.  and  3d  Ave. 

Physician : 
Name. .  .A.  M.  Lacina, 

Address 346  East  72d  3t 

Patient: 
Name. .  .Martha  Horner, 

Address 404  East  72d  SU 

Antitoxin  delivered. 

No.  of  Vials.     Grade.     Opus. 

one  6a  2-5 

one        ,         6  33 

one  6  42 


The  defendant  was  the  agent  of  the  city  to  administer  the 
antitoxin  to  Martha  Homer  free  of  charge  if  she  was  unable 
to  pay  for  it^  and  he  was  the  agent  of  the  city  to  administer 
that  antitoxin  only  in  that  event;  but  he  administered  it  to  her 
knowing  that  she  was  able  to  pay  for  it,  and,  therefore,  in  so 
administering  the  antitoxin  contrary  to  the  conditions  upoa 
which  it  was  delivered  to  him  and  contrary  to  the  conditions 
under  which  he  was  authorized  to  administer  it,  he  deviated 
from  the  terms  of  his  agency  and  did  so,  to  his  own  pecuniary 
advantage.  In  other  words,  the  defendant,  by  administering 
this  antitoxin,  delivered  to  him  for  the  purpose  of  being  used 
on  a  patient  unable  to  pay  for  the  same,  when  he  knew  that  the 
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patient  Was  able  to  pay  for  the  aame,  and  by  accepting  pay- 
ment for  the  same  appropriated  the  antitoxin  to  his  own  u^ 
tmd  rendered  himself  amenable  to  subdivision  2^  sectioa  S2S, 
of  the  Penal  Code  of  the  State  of  Nefiv  York. 

The  ivrits  are  dismissed. 

Writs  dismissed. 


Bopreme  Court— Appellate  DlTl8lon— First  Department. 

June,  1003. 

MATTER  OF  PHILIP  WALDHEIMER 

(84  App.  Div.  366.) 

Attobnet — Allowance  for  Expense  in  Defendino  Pebson  Accxjsed  or 
Murder — Code  Crim.  Prog.,  Section  308. 

The  employment  of  ftdditional  counsel,  by  a  lawyer  assigned  to  tile 
defense  of  a  person  accused  of  murder,  for  the  purpose  of  investigating 
witnesses,  is  not  within  the  meaning  of  the  words  "  personal  and 
incidental "  expenses  as  used  in  section  308,  Code  Criminal  Procedure. 

Lauguun,  J.,  dissenting. 

Appeal  by  fidward  M.  Grant,  as  comptroller  of  the  city  of 
New  York,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  oflSce  of  the  clerk 
of  the  county  of  New  York  on  the  18th  day  of  March,  1903, 
directing  that  a  peremptory  writ  of  mandamus  issue  directing 
said  appellant  to  pay  to  the  respondents  herein  a  certain  sum 
for  incidental  expenses  incurred  by  them  in  defending  a  pris- 
oner charged  with  murder  in  the  first  degree. 

Theodore  Oonnoly,  for  the  appellant 

Charles  Simon,  for  the  respondents. 
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Hatch,  J.:  It  appears  by  the  petition  in'  this  proceeding 
'  that  the  relators  were  appointed  and  assigned  to  def end,  in  the 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  Now  York,  oije  George  Slater,  who  was  under  indictment 
charged  with  the  crime  of  murder  in  the  first  degree,  pursuant 
to  the  provisions  of  section  308  of  the  Code  of  Criminal  Pro- 
cedure; that  the  counsel,  so  appointed  and  assigned,  incurred 
incidental  expenses  for  services  in  the  sum  of  $90.  After  ren- 
dition of  the  service  under  the  assignment  and  the  incurring 
of  the  expenses,  the  relators  applied  to  a  judge  of  the  Court 
of  General  Sessions  of  the  Peace  for  an  allowance,  pursuant 
to  the  provisions  of  section  308  of  the  Code  of  Criminal  Pro- 
cedure; that  the  judge  so  presiding  fixed  the  sum  of  $500  as 
reasonable  compensation  for  the  service  and  directed  an  order 
to  be  entered  to  that  effect.  The  court  also  granted  its  certifi- 
cate that  the  sum  of  $90  was  reasonable  compensation  for  per- 
sonal and  incidental  expenses  of  counsel.  The  relators  pre- 
sented the  order  and  the  certificate  to  the  comptroller  of  the 
city  of  New  York  and  demanded  payment  thereof.  The  comp- 
'  troUer  paid  the  allowance  of  $500  as  compensation,  but  refused 
to  pay  the  allowance  of  $90  for  personal  and  incidental  ex- 
penses. Upon  such  refusal  the  relators  made  application  for 
a  writ  of  mandamus,  which  was  granted,  and  from  the  order 
entered  thereon  granting  the  same  the  defendant  appeals. 

The  bill  for  incidental  services  and  expenses  is  set  out  in  the 
petition  and  made  a  part  thereof.  It  appears  therefrom  that 
services  were  performed  by  one  Charles  Simon,  an  attorney  and 
counselor  at  law,  under  employment  by  the  relators  to  investi- 
gate and  confer  with  various  persons,  who  are  referred  to  in 
detail  in  the  account,  and  take  their  statements  concerning  the 
transaction,  the  subject  of  investigation  upon  the  trial.  From 
the  bill  it  appears  that  under  specified  dates  for  each  specified 
act  Simon  made  a  uniform  charge  of  $5.  There  are  eighteen 
items  in  all,  amounting  in  the  aggregate  to  the  sum  of  $90. 
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Each  item  is  for  conference  with  persons  therein  named,  tak- 
ing statement,  etc.,  except  one,  which  is  a  charge  for  preparing 
.a  diagram  of  the  premises  where  the  alleged  crime  was  com- 
mitted. The  charge  for  this  item  is  the  same  as  for  the  others. 
This  service  constitutes  the  incidental  expense  incurred  hy  the 
:relators  and  for  which  the  judge  has  granted  his  certificate. 
It  is  evident  from  the  bill  that  Simon  was  employed  to  look 
up  witnesses  and  see  to  the  marshalling  of  evidence  for  use  upoii 
the  trial.  A  case  is,  therefore,  presented  where  lawyers  asr 
signed  to  the  defense  have  employed  another  lawyer  to  aid  them 
in  gathering  testimony  for  use  upon  the  trial,  and  it  is  sought 
.  to  bring  this  service  within  the  meaning  of  "  personal  and  in- 
cidental expenses,^'  provided  for  in  section  308  of  the  Code  qf 
Criminal  Procedure.  It  is  evident  that  such  expenses  are  not 
within  the  Code  provisions.  This  question  was  authoritatively 
determined  in  People  ex  rel.  Cantwell  v.  Coler  (61  App.  Div. 
598 ;  aiFd.  on  appeal  on  opinion  below,  168  N.  Y.  643.)  Therein 
the  application  was  for  a  writ  of  mandamus  requiring  the 
comptroller  to  allow  counsel  compensation  for  expert  witnesses 
as  to  handwriting,  who  were  sworn  upon  the  trial  of  an  indict- 
ment charging  murder  in  the  first  degree.  The  court  below 
having  granted  a  mandamus  directing  the  payment  of  the  ex- 
penses so  incurred,  this  court,  in  reversing  that  order,  through 
Mr.  Justice  Patterson,  said:  "The  relators  seek  to  sustain 
the  allowance  for  witness  charges  upon  the  ground  that  they 
are  incidental  expenses.  They  were  undoubtedly  expenses  of 
a  trial,  such  as  would  ordinarily  be  borne  by  a  party  to  an 
action.  The  personal  and  incidental  expenses  for  the  payment 
of  which  provision  is  made  are  such  as  relate  to  those  incurred 
by  counsel  on  his  personal  account.  The  word  *  incidental,' 
as  used  in  the  statute,  is  associated  with  the  word  *  personal,' 
and  is  used  conjunctively.  It  does  not  confer  authority  upon 
the  counsel  to  make  contracts  of  a  special  character  involving 
a  large  liability  to  be  cast  upon  the  county,  for  by  the  section 
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of  the  Code  cited  the  compensation  and  the  personal  and  iftci- 
dental  expenses  of  counsel  are  made  a  county  charge.  Tie 
word  '  incidental/  as  used  in  the  statute^  must  be  construed  m 
accordance  with  its  ordinary  meaning,  which  is:  'Of  miiMr 
importance,  occasional,  casual,  as  incidental  expenses;'  'ssine- 
thing  subordinate  or  casual;  often  used  in  the  plural  to  men 
tninor  expenses'  (Century  Diet)  We  cannot  ccmstnie  tUs 
section  of  the  Code  as  so  enlarging  the  tneaning  of  the  woid 
*  incidental '  ss  to  give  authority  for  the  allowanoe  as  a  county 
charge  of  such  items  of  expenditure  as  those  now  claimed  by 
the  relators.^' 

This  language  is  decisive  of  the  present  case  and  condemas 
the  allowance  which  has  been  made.  The  employment  of  addi- 
tional counsel  for  the  purpose  of  investigating  witnesses  is  not 
within  the  meaning  of  the  words  '^  personal  and  incidental  ex- 
penses," as  used  in  the  Code.  It  may  be  that  the  relators  were 
necessarily  obliged,  in  the  proper  conduct  of  the  case,  to  employ 
an  attorney  to  consult  with  persons  in  order  to  learn  whether 
their  knowledge  would  be  beneficial  to  the  prisoner  upon  the 
trial.  So,  also,  it  was  essential  and  necessary  for  the  counsel 
in  the  case  which  we  have  cited  to  obtain  the  attendance  of 
expert  witnesses,  which  he  could  only  procure  by  making  com- 
pensation, yet  the  court  held  such  expense  was  not  embraced 
within  the  Code  provisions  and  could  not  be  allowed.  These 
expenses  fall  in  the  same  category  and,  therefore,  the  result 
must  be  the  same. 

It  follows  that  the  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  application  dismissed. 

Pattkhson,  CBriett  and  Ingraiiam,  J  J.,  concurred; 
Laugiiltn,  «t.,  dissented. 

Order  reversed,  with  $10  costs  and  disbursements,  and  appK- 
cation  dismissed. 
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Supreme  Court— Appellate  DiTision— First  Department. 

June,  1003. 

THE  PEOPLE  V.  JOSEPH  ROMANO. 

(84  App.  Div.  318.) 

Tkuzi — EvnYENCE — Proof  of  Prior  Commission  of  Like  Crime  at  Sams 
Place  by  Use  of  Same  Meaks. 

Where,  upon  the  trial  of  a  charge  of  robbery  committed  by  throwing 
snuff  in  the  victim's  eyes,  the  defense  was  an  alibi,  proof  that  three 
weeks  prior  to  the  commission  of  the  offense  defendant  committed 
another  robbery  at  the  same  place  upon  another  person  by  the  use  of 
the  same  means  is  not  admissible. 

Appeal  by  the  defendant,  Joseph  Romano,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  entered  on  the  7th  day  of  March,  1902, 
convicting  the  defendant  of  the  crime  of  robbery  in  the  second 
degree. 

Amos  n.  Evans,  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent. 

Hatch,  J. :  The  indictment  under  which  the  defendant  has 
been  convicted  contained  three  counts:  Robbery  in  the  second 
degree,  grand  larceny  in  the  first  degree,  and  assault  in  the 
third  degree.  We  should  not  disturb  the  conviction  were  it 
not  for  the  fact  that  a  fatal  error  was  committed  in  the  admis- 
sion of  testimony  of  such  a  character  as  to  be  distinctly  pre- 
judicial to  the  defendant. 

It  appeared  that  the  crime  of  which  the  defendant  was  con- 
victed was  committed  by  throwing  snuff  in  the  eyes  of  the 
camplainajit  at  the  time  of  the  robbery.  The  prosecution,  for 
Vol.  XVII— 25 
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the  purpose,  as  it  now  claims,  of  establishing  the  iden-tity  of 
the  defendant,  offered  proof  to  show  that  about  three  weeks 
prior  to  the  commission  of  the  offense  for  which  the  defendant 
was  on  trial,  he  committed  another  robbery  at  the  same  place 
upon  another  person  by  the  use  of  the  same  means.  This  testi- 
mony was  objected  to,  the  court  overruled  the  objection  and 
admitted  the  evidence  upon  the  ground,  as  stated  by  the  court, 
^^  as  showing  a  similar  offense  done  in  a  similar  manner  within 
a  reasonable  time."  It  is  clear  that  the  testimony  which  was 
given  under  this  ruling  sliovved  a  distinct,  independent  crime 
committed  upon  another  individual  at  another  time.  It  is  an 
elementary  principle  of  law  that  the  commission  of  a  distinct 
and  independent  crime  cannot  be  used  as  evidence  for  the  pur- 
pose of  convicting  the  defendant  of  another  crime,  unless  such 
proof  tends  to  establish  certain  facts  essential  to  a  conviction 
which  are  recognized  as  furnishing  exceptions  to  the  general 
rule.  Cases  in  which  such  proof  is  admissible  are  specified  in 
People  V.  Molineux  (168  N.  Y.  293  et  seq.).  It  is  not  essen- 
tial that  we  now  restate  them.  The  prosecution  does  not  claim 
that  it  can  support  the  ruling  in  the  present  case  unless  it  be 
upon  the  ground  that  the  prior  crime  tended  to  establish  the 
identity  of  the  defendant.  Two  facts  are  advanced  in  this 
regard  in  support  of  the  tlieory  that  the  testimony  was  admis- 
sible upon  such  question,  t.  e.,  that  the  prior  crime  was  com- 
mitted at  the  same  place  and  in  a  similar  manner.  The  defense 
was  an  alibi;  consequently  evidence  tending  to  identify  the 
defendant  was  vital  to  the  case,  as  that  was  the  issue  litigated. 
It  is  persuasive  to  say  that  a  robbery  committed  a  short  time 
l>efore,  at  the  same  place,  by  similar  means  and  by  the  same 
person,  tends  to  identify  the  defendant  as  the  person  who  com- 
mitted the  crime  at  the  same  place  and  by  the  same  means  for 
which  he  is  lx?ing  tried.  If  the  first  crime  be  satisfactorily 
established,  the  mind  is  easily  convinced  of  the  guilt  of  the 
defendant  as  to  the  second,  and  yet  it  is  common  knowledge 
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that  numerous  crimes  of  tlie  same  character  have  been  com- 
mitted by  other  individuals  and  by  the  use  of  the  same  means. 
There  is  always  more  or  less  of  similarity  between  the  com- 
mission of  independent  crimes  of  this  class,  and  in  many  in- 
stances features  that  are  common  to  one  are  found  in  the  other, 
and  yet  it  has  never  been  supposed  that,  where  there  was  sepa- 
ration as  to  time  and  no  connection  established,  beyond  that  of 
place  and  similarity,  the  first  crime  was  admissible  to  estab- 
lish any  of  the  elements  which  constituted  the  other.  Such 
facts  seem  to  fall  in  the  category  considered  in  People  v.  Flani- 
gan  (42  App.  Div.  318),  where  prior  assaults  were  shown  as 
bearing  upon  the  motive  and  intent  of  the  defendant  in  making 
the  assault  for  which  he  was  being  tried,  and  it  was  held  to  be 
error,  based  upon  the  ground  that  the  crime  charged  in  the 
indictment  was  unequivocal  in  its  nature  and  the  acts  proven 
spoke  for  themselves,  and  that  evidence  of  motive  and  intent 
to  be  derived  from  other  acts  in  many  respects  similar,  although 
between  the  same  persons,  was  inadmissible.  In  Shaffner  v. 
Commonwealth  (72  Penn.  St.  65)  it  was  said:  "To  make 
one  criminal  act  evidence  of  another,  a  connection  between 
them  must  have  existed  in  the  mind  of  the  actor,  linking  them 
together  for  some  purpose  he  intended  to  accomplish,  or  it  must 
be  necessary  to  identify  the  person  of  the  actor  by  a  connection 
which  shows  that  he  who  committed  the  one  must  have  done 
the  other.  .  .  .  If  the  evidence  be  so  dubious  that  the  judge 
does  not  clearly  perceive  the  connection,  the  benefit  of  the 
doubt  should  be  given  to  the  prisoner  instead  of  suffering  the 
minds  of  the  jurors  to  be  prejudiced  by  an  independent  fact 
carrying  with  it  no  proper  evidence  of  the  particular  guilt." 

The  discussion  which  was  had  of  this  subject  in  People  v. 
Molineux  (supra)  was  exhaustive.  The  views  of  a  majority 
of  the  court  in  that  case,  as  found  expressed  in  the  opinions 
which  were  delivered,  lead  us  to  the  conclusion  that  the  evi- 
dence in  this  case  was  not  admissible  for  the  purpose  for  which 
it  was  offered,  or  for  any  other  as  applied  to  this  case. 
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The  judgraeiit  of  conviction  should,  therefore,  be  revened 
and  a  new  trial  granted. 

Patterson,  O'Ukien,  McLaughi-in  and  Laughlin,  J  J., 
concurred. 

Judgment  reversed  and  new  trial  granted. 


Conrt  of  Appeals. 

June  24,  1903. 

THE  PEOPLE  V.  CLARENCE  EGNOR 

(175  N.  Y.  419.) 

1.  Murder — Evidence. 

The  evidence  upon  the  trial  of  an  indictment  for  murder  examined 
and  held  sufficient  to  warrant  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degi-ee. 

2.  Insanity — When  Question  of  Fact. 

Where  a  person  charged  with  murder,  and  to  ordinary  appearances 
sane,  defends  upon  the  ground  that  he  was  legally  irresponsible  at 
the  time  because  yielding  to  an  ungovernable  impulse,  as  the  expres- 
sion of  a  form  of  epileptic  disease,  the  determination  whether  such 
was  the  fact  depends  upon  the  inferences  to  be  drawn  from  the  evi- 
dence, and  must  be  made  by  the  jury,  not  by  the  Court  of  Appeals. 

3.  When  Sanity  must  be  Pkoved  Beyond  a  Reasonable  Doubt. 

Where  the  defendant  has  given  evidence  tending  to  show  that  at 
the  time  he  committed  the  homicide  he  was  insane,  the  prosecution 
must  prove  his  sanity  at  that  time,  not  only  by  a  preponderance  of 
evidence,  but  his  sanity  must  be  proved  beyond  a  reasonable  doabt, 
and  a  charge  that  as  a  whole  instructs  the  jury  to  that  effect  does 
not  present  reversible  error. 

4.  When  Admission  in  Evidence  of  Confession  is  not  Erroneous. 

Reversible  error  cannot  be  predicated  upon  the  admission  in  evi- 
dence of  a  confession  made  to  a  prison  keeper  by  the  defendant,  who 
while  confined  in  State  prison  killed  an  official,  to  the  effect  that  be 
had  killed  him,  where  the  jurors  are  instructed  that  the  confession 
should  be  disregarded  if  they  determined  that  it  was  involuntary. 
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Appeal  from  a  judgment  of  tbe  Supreme  Court,  rendered 
at  a  Trial  Term  for  the  county  of  Cayuga  February  23,  1901, 
upon  a  verdict  convicting  tbe  defendant  of  tbe  crime  of  murder 
in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  tbe  opinion. 

George  W.  Nellis  and  Amasa  J.  Parker,  for  appellant 

Henry  T.  Dayton,  for  respondent. 

Gray,  J.:  The  defendant  was  charged  in  the  indictment 
with  the  crime  of  murder  in  the  first  degree,  for  having  killed 
Archibald  W.  Benedict,  a  keeper  in  tbe  State  prison  at  Auburn, 
on  January  9th,  1901,  by  a  blow  with  an  iron  bar  and  with  a 
pistol  shot.  Being  tried  upon  the  indictment,  be  was  found 
guilty  of  the  crime  charged,  upon  tbe  verdict  of  a  jury,  and 
was  sentenced  to  be  put  to  death.  That  the  defendant  killed 
Benedict  is  not  disputed ;  nor  is  it  in  doubt  upon  the  evidence. 
The  defense  relied  upon  is  that  of  insanity  and  much  evidence 
was  admitted  to  show  that  the  defendant,  then  in  the  twenty- 
third  year  of  his  age,  was,  and  had  l)een  since  his  childhood, 
an  epileptic.  It  is  claimed  that  the  killing  of  Benedict  was 
the  result  of  an  attack  of  epileptic  furor,  or  mania,  and  that 
the  defendant  was  insane  therefrom  and,  hence,  irresponsible. 
He  was  a  convict  in  the  State  prison  and,  on  the  day  in  ques- 
tion, was  in  the  workshop  of  tbe  prison  and  engaged  with  other 
convicts  in  the  tasks  assigned  them.  Benedict,  at  the  time, 
was  in  command  of  the  ^an^  employed  in  the  shop.  The  de- 
fendant's attack  upon  him  was  described  by  two  witnesses  of 
the  occurrence.  Whether  there  bad  been  any  altercation,  or 
conversation,  prior  thereto,  does  not  appear.  Each  witness, 
in  substance,  stated  tliat,  when  bis  attention  was  called  to  the 
disturbance  in  tbe  shop,  he  saw  the  defendant  standing  behind 
the  deceased,  who  appeared  to  be  in  a  helpless  condition,  with 
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his  head  drooping  and  with  his  liands  down  by  his  side,  and 
that  the  defendant  was  drawing  from  the  hip  pocket  of  the 
deceased  a  revolver,  which  he  discharged  at  a  point  in  the  back 
of  his  neck.  One  of  the  witnesses  states  that,  as  he  turned  to 
see  what  was  occurring,  he  heard  something  drop  on  the  floor, 
like  a  yard  stick,  and,  subsequently,  an  iron  bar  was  found 
upon  the  floor,  near  to  where  the  deceased  lay.  After  the  de- 
fendant had  discharged  the  revolver,  he  placed  it  in  his  pocket, 
put  on  his  coat  and  hat,  and  walked  out  oi  the  shop.  An  au- 
topsy performed  wipon  the  deceased  disclosed  a  wound  upon  the 
forehead  and  a  fracture  of  the  skull,  as  from  a  blow  by  a  blunt 
and  heavy  instrument,  and  a  pistol-shot  wound  in  the  back  of 
the  neck,  at  about  the  base  of  the  brain,  either  of  wbich  might 
have  caused  death.  Upon  leaving  the  shop,  after  his  assault 
upon  the  deceased,  the  defendant,  seeing  Martin,  another  of 
the  prison  keepers,  approaching  the  shop,  called  him  by  name 
and  said:  *•  I  have  killed  Benedict,"  Upon  Martin's  asking 
him  how  he  had  done  it,  he  replied,  '*  I  hit  him  on  the  head 
and  shot  him."  Martin,  seeing  him  put  his  hand  in  his  pocket, 
asked  him  what  he  had  there,  to  which  he  replied :  "  I  have 
got  his  gun,"  and  he  gave  it  up.  A  few  minutes  later,  when 
in  the  office  of  the  prison  jail,  the  defendant  further  said  to 
Martin  that  he  was  sorry  and  did  not  mean  to  kill  Benedict, 
and  again:  "I  shot  him;  I  don't  whether  I  killed  him  or  not." 
Tlie  evidence  showed,  or  tended  to  show,  that  the  deceased 
had  been  severe  and  harsh  in  his  treatment  of  the  convicts 
under  him;  that  the  defendant  was  angered  by  his  confine- 
ment in  the  prison  jail,  for  'some  breach  of  discipline,  a  few 
days  previously,  and  that  he  had  expressed  himself  to  various 
persons,  upon  prior  occasions,  in  violent  terms  and  had  mani- 
fested a  vindictive  and  threatening  demeanor  towards  the  de- 
ceased. I'he  evidence  was  sufficient  to  establish  that  the  de- 
fendant killed  the  deceased  by  the  blow  from  the  bar  or  by  the 
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pistol  shot;  that  there  was  a  motive  and  that  the  killing  was 
with  premeditation  and  deliberation. 

The  defendant  was  not  sworn  in  his  own  behalf,  but  friends 
and  members  of  his  family  testified  to  insanity  in  relatives, 
and  they  and  a  physician  gave  evidence  that,  when  a  lad,  the 
defendant  was  subject  to  seizures  of  an  epileptic  character. 
Some  of  them  testified  that  up  to  the  seventeenth  or  eighteenth 
year  of  his  age  he  would  act  in  a  foolish  and  irrational  manner. 
Opinions  of  acquaintances  and  of  associates  were  given  that, 
in  his  conduct,  he  impressed  them  as  being  irrational.  From 
the  evidence  it  was  possible  to  infer  that  the  disease  had  as- 
sumed in  the  defendant  tlie  form  of  masked,  or  minor,  epilepsy. 
The  evidence  revealed  conditions  of  birth  and  of  environment 
which  might  affect  a  normal  or  healthful  physical  develop- 
ment, for  he  was  conceived  of  an  inebriate  father  and  was, 
as  a  child,  subjected  to  brutal  treatment  and  physical  injury 
at  the  hands  of  a  stepfather. 

It  appears  that  a  person  who  has  suffered  from  epilepsy  in 
the  major  form,  or  grand  mal,  as  it  is  technically  termed,  in 
which  the  expression  is  usually  through  convulsions,  may,  later, 
pass  into  the  stage  of  minor  epilei^y,  or  petit  mal,  which  is 
the  more  dangerous  form,  because  of  liability  to  sudden  attacks 
of  maniacal  paroxysms,  or  of  epileptic  furor.  The  victim 
of  such  attacks  is  unconscious  of  his  conduct  and  usually,  but 
not  universally,  will  not  remember  what  has  occurred. 

During  the  four  or  five  years  prior  to  the  homicide,  the  evi- 
dence does  not  disclose  tliat  the  defendant  exhibited  any  mani- 
festations of  epilepsy,  in  seizures,  or  in  characteristic  attacks. 
Physicians,  who  examined  him  in  the  prison,  testified  in  his 
defense  and  stated,  as  the  result  of  their  examinations  and  in 
answer  to  hypothetical  questions,  which  resumed  all  the  facts 
in  evidence  concerning  him,  that  it  was  their  opinion  that  the 
defendant  was  suffering  from  epilepsy  and  that,  when  the  homi- 


Digitized  by 


GoogI( 


892  NEW  TOBK  GBIlCIirAI*  BEFOBTS^   VOL.   ZVH. 

cide  Avas  committed,  he  was  irresponsible,  because  the  victim 
of  an  epileptic  mania.  They  considered,  npon  the  history  of 
the  case,  that  he  had,  as  a  child,  suffered  from  epileptic  con- 
vulsions and  that  the  disease  had  changed  in  him  to  the  masked 
form,  or  petit  nial. 

On  the  part  of  the  People  witnesses  were  sworn,  who  had 
observed  his  conduct  during  several  years,  before  he  was  sent 
to  the  State  prison  and  while  there,  and  they  testified,  all, 
that  he  impressed  them  as  perfectly  rational  and,  some,  that 
he  was  i)leasant  and  reasonable  and  a  good  workman.  Physi- 
cians examined  him,  at  the  request  of  the  district  attorney, 
and  they  testified,  as  the  result  of  their  examination,  that  they 
found  no  evidence  of  epilepsy,  or  of  epileptic  furor;  that,  in 
their  opinion,  the  defendant  had  had  no  epileptic  seizure  and 
that  he  was  capable  of  knowing  the  nature  and  quality  of 
the  act  he  had  committed.  One  of  them  admitted  the  defend- 
ant's mental  condition  to  he  imperfect  and  that  he  may  have 
been  an  epileptic;  but  he  said  that  he  found  no  evidence  of 
it  at  the  time  of  tlie  examination.  Upon  the  defendant's  phy- 
sical examination,  it  was  their  opinion  that  he  appeared  to  be 
controlling  his  muscles  and  stated  that,  upon  his  attention  being 
diverted,  responses  were  exhibited  which  would  be  expected  in 
a  more  or  less  normal  condition  of  health.  In  addition  to  this 
medical  expert  evidence,  the  testimony  of  the  two  witnesses  to 
the  homicide  and  of  other  persons,  who  saw  him  immediately 
before  and  after,  as  to  his  appearance  and  demeanor,  tended  to 
show  an  utter  absence  of  any  indications  of  epileptic  disease, 
or  of  a  maniacal  condition.  Whether,  upon  a  consideration 
of  all  of  the  evidence  adduced,  the  defendant  was  laboring 
under  a  defect  of  reason,  at  the  time  of  his  attack  upon  the 
deceased,  as  the  subject  of  epileptic  mania,  was  a  question  for 
the  determination  of  the  jury.  It  was  a  disputed  question  of 
fact.  The  defense  of  insanity  is  perfectly  proper  to  be  urged, 
but  when  a  person,  charged  with  the  commission  of  a  criminal 
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get,  and  to  ordinary  appearances  sane,  defends  upon  the  ground 
tbat  be  was  legally  irresi^onsible  at  the  time,  because  yielding 
to  an  ungovernable  impulse,  as  tiie  expression  of  a  form  of 
epileptic  disease,  it  is  clear  tliat  to  determine  whetlier  such 
was  the  fact  must  depend  upon  the  inferences  to  be  drawn 
from  the  evidence.  Such  a  determination,  under  our  laws,  is 
for  the  jury  to  make,  not  for  this  court.  We  may  assume  that 
the  defendant  had,  in  his  earlier  years,  been  an  epileptic  and 
tbat  he  had  suffered  from  the  disease  in  an  aggravated  form, 
but  that  thet  subsequent  stage  developed  which  rendered  him 
a  dangerous  and  irresponsible  being,  is  not  at  all  certain. 
Indeed,  aside  from  the  opinion  evidence  of  the  physicians  who 
examined  him,  that  is  not  at  all  clear  by  evidence  of  acts  or  of 
demeanor,  and  it  seems  to  me  that,  in  such  a  situation,  the 
jurora  were  well  warranted  in  not  believing  that  the  mind  of 
the  defendant  was  in  an  imsound  state,  to  such  a  degree  that 
reason  and  judgment  were  overwhelmed  and  that  he  acted  from 
an  uncontrollable  impulse  and  as  an  involuntary  agent.  The 
jurors  had  the  witnesses  before  them  and,  in  listening  to  their 
testimony,  could  observe  the  manner  in  which  they  gave  it 
They  could  determine  not  only  the  credibility  of  the  witnesses, 
but  also  the  reliance  to  be  placed  upon  the  teetimony,  in  the 
light  of  the  opportunities  and  of  the  facts  which  formed  the 
basis  for  the  opinions  expressed.  The  issue  was  for  them  to 
decide  and  this  court  should  not  invade  their  province  and 
interfere  with  their  decision,  l)ecause  of  doubts  entertained 
upon  the  evidence.  (People  v.  Rice,  159  N.  Y.  400.)  If 
the  evidence  may  justify  the  verdict,  then  the  jurisdiction  of 
this  court  to  review  the  judgment  of  conviction  must  be  con- 
fined to  the  examination  of  the  record,  that  it  may  see  whether 
the  conviction  was  reached  upon  a  fair  trial,  or  whether  such 
errors  or  mistakes  were  committed  therein  as  to  make  it  prob- 
able, or  possible,  that  the  defendant  was  prejudiced  and,  there- 
fore, in  the  interests  of  justice,  that  he  should  have  a  new  trial. 
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(People  V.  Hoch,  150  N.  Y.  291.)  In  tliis  case,  it  cannot, 
reasonably,  be  said  that  the  defendant  was  conclusively  proved 
tc  have  been  acting  under  an  attack  of  epileptic  mania,  or  to 
have  been  unaware  of  what  he  was  doing.  The  evidence  to  tbe 
contrary  might  well  have  convinced  the  jurors.  The  general 
rule  is  that  every  person  is  to  be  presumed  to  be  of  sound  mind 
until  the  contrary  appears  and  no  person  is  excused  from 
criminal  liability  on  account  of  insanity,  except  upon  proof 
satisfying  the  jury  that,  at  the  time  of  doing  the  criminal  act, 
he  was  laboring  under  such  a  defect  of  reason  as  either  not 
to  know  the  nature  of  the  act  he  was  doing,  or  that  it  was 
wrong.  (Penal  Code,  sec.  21;  3  Greenleaf  on  Evidence, 
sec.  5.) 

There  are  but  two  errors  assigned  by  the  appellant,  which 
require  any  discussion  by  us.  The  trial  judge,  in  a  charge 
which  was  not  actually  excepted  to  and  which  fairly  and  dis- 
passionately instructed  the  jurors  upon  the  law  applicable  to 
the  facts  of  the  case,  presented  the  question  of  the  defendant's 
insanity  as  follows:  "Was  the  defendant  insane  upon  this 
occasion  ?  The  law  presumes  that  a  man  is  sane  and  respon- 
sible for  his  acts.  The  presumption  of  the  law  is  that  on  the 
9th  day  of  January,  1901,  at  the  time  of  the  killing  of  Archi- 
bald Benedict,  the  defendant  was  sane  and  responsible  for  his 
acts.  The  defendant  is  not  bound  to  satisfy  you  that  he  was 
insane  at  the  time  beyond  a  reasonable  doubt,  but  he  must  ove^ 
come  the  legal  presumption  of  his  sanity.  After  he  has  given 
evidence  tending  to  show  that  he  was  insane,  tlien  that  pre- 
sumption is  rebutted  and  the  prosecution  must  prove  his  sanity 
at  the  time  by  a  fair  preponderance  of  credible  evidence  in  the 
case."  Proceeding  then  to  discuss  tlie  legal  responsibility  of 
lunatic,  or  insane  person,  for  crimes  committed  by  him  and 
the  evidence  adduced  to  show  that  the  defendant  was  subject 
to  epileptic  seizures  and  that  he  was  an  irrational  being,  the 
trial  judge  further  instructed  tho  jury  to  take  the  evidence 
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into  consideration  and  said :  "  If  you  are  not  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  was  sane  and  responsi- 
ble for  his  acts  at  the  time,  then  your  verdict  will  be  one  of 
acquittal  on  the  ground  of  insanity."  Having  concluded  his 
charge,  he  was  specifically  requested  to  charge  "  that  the  de- 
fense, having  given  evidence  of  insanity,  that  the  burden  is  on 
the  people  to  prove  sanity  beyond  a  reasonable  doubt."  To 
this  the  court  replied:  "I  charge  you  that  the  duty  is  upon 
the  people  to  satisfy  you  as  to  the  sanity  of  the  defendant  by  a 
preponderance  of  the  evidence,  but,  in  considering  that  evi- 
dence, if  you  have  any  reasonable  doubt  as  to  the  defendant's 
ajanity  at  that  time,  he  should  be  acquitted  upon  the  ground 
of  insanity."  The  defendant's  counsel  then  excepted.  It  is 
arfinipd  in  his  behalf  that  not  only  did  the  trial  judge  com- 
mit an  error  in  his  charge,  when  saying  tliat,  after  the  defend- 
ant had  rebutted,  by  evidence,  the  legal  presumption  of  his 
sanit^',  "  the  prosecution  must  prove  his  sanity  at  the  time  by 
a  fair  preponderance  of  the  credible  evidence  in  the  case;" 
but  that  the  further  instruction,  given  upon  the  request,  was 
erroneous.  If  what  was  charged  was  subject  to  the  objection 
that  it  dispensed  with  the  necessity  on  the  part  of  the  prose- 
cution to  prove  defendant's  sanity  beyond  a  reasonable  doubt, 
it  was  erroneous.  The  defendant  was  entitled  to  have  the  jury 
so  instructed.  It  was  said  upon  the  argument,  that  the  case 
of  People  V.  Nino  (149  N.  Y.  317)  was  authority  for  the 
proposition  that  the  prosecution  was  only  bound  to  prove  the 
defendant's  sanity  by  a  fair  preponderance  of  the  evidence, 
and  the  opinion  in  that  case  (at  page  328)  might  seem,  upon 
a  casual  reading,  to  lend  support  to  that  view.  But  the  ques- 
tion in  its  present  shape  was  not  presented,  nor  under  consid- 
eration, there.  The  trial  judge  in  People  v.  Nino  had  in- 
structed the  jurors  that  the  defendant's  defense  of  insanity 
"  must  be  clearly  proven  "  and  that  was  condemned.  The  gen- 
eral observation  of  the  learned  judge,  who  spoke  for  this  court, 
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uid  which  was  referred  ta  upon  this  ai-gument,  waa  inadveri- 
ently  made,  while  discussing  the  error  committed  upon  the 
trial  of  Nino,  and  no  inference  must  be  drawn  therefrom  that 
a  defendant,  relying  upon  the  defense  of  insanity,  is  not  en- 
titled to  the  instruction  tliat  the  prosecution,  when  he  has  given 
evidence  in  rebuttal  of  the  presumption  of  his  sanity,  must 
satisfy  the  jurors  beyond  a  i*easonable  doubt  as  to  his  sanity. 
.  The  request  which  was  made  to  that  effect  upon  this  trial  was, 
in  fact,  charged.  The  correctness  of  tlie  proposition  of  law 
was  conceded  by  the  trial  judge  in  his  ruling  upon  the  request 
as  it  had  been  in  the  body  of  his  charge;  and  the  jurors  could 
not  have  failed  to  understand  it  and  to  carry  with  them,  in 
their  deliberations  upon  the  issue,  the  enipliatic  final  words  of 
the  judge  to  them  upon  the  subject.  The  criticism  upon  the 
observation  in  the  main  charge  is  not  fair  nor  reasonable,  for 
it  isolates  a  portion  aDd  claims  error,  instead  of  considering 
together  all  that  was  said  by  the  judge  as  to  the  burden  of 
proof.  I  think  the  jurors  were  clearly  instructed  upon  the  law 
that  a  verdict  of  guilt  must  be  reached  without  entertaining  any 
reasonable  doubt  upon  the  evidence  as  to  the  defendant's  sanity. 
The  otlier  error  assigned  is  the  admission  of  Keeper  Martin's 
evidence  as  to  what  the  defendant  said  to  him  after  the  com- 
mission of  the  criminal  act.  It  is  argued  that  his  confession 
was  necessarily  involuntary,  l)ecause  the  prison  discipline 
obliged  him  to  answer  the  questions  of  the  officers,  under  the 
penalty  of  punishment  for  a  refusal  to  do  so.  With  respect 
to  what  the  defendant  said  to  Martin  uix)n  leaving  the  work- 
shop, it  was  clearly  voluntary  ujxjn  his  part,  and  as  to  what 
he  further  said  when  placed  under  arrest  in  the  jail  office,  that 
was  equally,  in  my  opinion,  a  voluntary  statement,  made  with- 
out the  slightest  compulsion,  inducement  or  intimidation.  Of 
course,  his  confession  was  not  essential  to  prove  the  commis- 
sion of  the  crime,  for  that  was  establis^hed  by  witnesses.  Its 
importance  is  solely  as  evidence  establishing  ihe  defendant's 
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rationality  and  his  perfect  consciousness  of  the  nature  of  the 
act  he  had  just  committed.  The  rule,  which  excludes  con- 
fessions extorted  by  fear,  induced  hy  hope,  or  which  a  defend- 
ant may  be  entrapped  into  making,  by  officers  of  justice,  can 
have  no  application  to  such  a  case  as  this,  where  the  defend- 
ant admits  his  criminality  in  conversation  with  his  prison 
keeper.  But  the  trial  judge  was  so  cautious,  in  behalf  of  the 
defendant's  rights  in  this  particular,  that^  when  commenting 
upon  that  part  of  the  evidence,  he  instructed  the  jurors  that 
they  should  disregard  it  if  tliey  determined  the  defendant's 
statements  to  the  prison  keepers  to  have  been  involuntary. 

No  error,  in  my  opinion,  calls  for  a  new  trial  upon  the  in- 
dictment, and  I  advise  the  offirmance  of  the  judgment  of  con- 
viction. 

Vann,  J.  (dissenting)  :  The  sanity  of  the  defendant  was  an 
essential  element  of  the  crime  with  which  he  was  chai^d, 
and  the  law  required  it  to  be  established  on  the  trial  as  a  part 
of  the  ease  for  the  prosecution,  for  there  can  be  no  criminal 
intent  when,  from  defect  of  reason,  the  accused  cannot  tell 
right  from  wrons:.  (People  v.  MeCann,  10  N.  Y.  58,  66; 
Brotherton  v.  People,  T 5  K  T.  169,  162;  Walker  v.  People, 
S8  N.  Y.  81,  89.) 

In  the  absence  of  any  proof  upon  the  subject^  sanity  is 
established  by  the  legal  presumption  that  every  man  is  sane 
until  the  contrary  appears,  and  hence  no  evidence  was  required 
from  the  People,  in  the  first  instance,  in  relation  to  that  issue. 
(Penal  Code,  sec.  17.)  The  burden  of  overthrowing  this  pre- 
sumption and  of  showing  insanity  was  upon  the  defendant, 
who  allefi^ed  it  as  a  defense.  (Brotherton  v.  People,  75  N.  Y. 
15D,  163.) 

When,  however,  much  evidence  had  been  given  in  behalf 
of  the  defendant  tending  to  show  that  he  was  insane  at  the 
time  of  the  homicide,  the  burden  was  shifted  to  the  prosecu- 
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lion  of  establishing  his  sanity  beyond  a  reasonable  doubt,  the 
same  as  the  burden  of  proving  the  fact  of  killing  with  the 
statutory  intent,  for  "  an  act  done  by  a  person  who  is  .  .  . 
insane  is  not  a  crime."  (Penal  Code,  sec.  20;  Criminal  Code, 
sec.  389.)  While  the  rules  governing  the  admission  of  evi- 
dence are  the  same  in  civil  and  criminal  cases,  those  governing 
the  weight  and  effect  of  evidence,  after  it  has  been  admitted, 
are  radically  different.  The  rule  that  a  preponderance  of  evi- 
dence is  sufficient  to  establish  an  essential  fact  is  confined  sub- 
stxmtially  to  civil  cases  and,  except  in  a  few  instances  not  now 
important,  has  no  place  in  the  criminal  law,  which  is  governed, 
so  far  as  the  prosecution  is  concerned,  by  the  more  exacting 
rule  of  proof  beyond  a  reasonable  doubt. 

The  difference  between  the  two  rules  consists  in  the  amount 
of  evidence  necessary  to  establish  a  material  fact  and  is  founded 
upon  the  humane  presumption  of  innocence  which  attends  every 
person  accused  of  crime  until  a  verdict  of  guilty  is  rendered 
against  him.  The  trial  of  a  civil  action  starts  with  no  pre- 
sumption in  favor  of  either  party  and  the  verdict  follows  the 
preponderance  of  evidence,  however  slight.  On  the  other  hand, 
every  criminal  trial  starts  with  the  affirmative  presumption  of 
innocence  and  a  mere  preponderance  is  not  enough  to  ove^ 
come  that  presumption,  for  the  law  requires  that  every  fact 
essential  to  guilt,  except  in  this  case  the  simple  death  of  the 
victim,  shall  be  proved  to  the  satisfaction  of  the  jury  beyond  a 
reasonable  doubt  (Penal  Code,  sec  181.)  The  distinction 
is  so  substantial  as  not  infrequently  to  control  the  verdict  and 
it  was  the  legal  right  of  the  defendant  to  have  the  jury  in- 
structed as  to  the  amount  or  weight  of  evidence  required  to 
convict  him,  in  such  clear  and  unmistakable  terms  that  no 
confusion  upon  the  subject  could  arise  in  the  mind  of  any  juror. 

When,  therefore,  in  the  body  of  his  charge  the  learned  trial 
judge  told  the  jury  that  after  the  defendant  had  given  evi- 
dence tending  to  show  that  he  was  insane,  the  legal  presump- 
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tion  of  sanity  was  rebutted  and  the  prosecution  was  required 
to  prove  his  sanity  by  a  fair  preponderance  of  the  credible 
evidence,  he  laid  down  an  improper  rule  and  deprived  the 
defendant  of  a  substantial  right.  It  is  true  that  later  on  in 
the  charge  the  jury  were  told  that  if  they  were  not  satisfied 
beyond  a  reasonable  doubt  that  the  defendant  was  sane  and 
responsible  for  his  acts  at  the  time  their  verdict  should  be  one 
of  acquittal  on  the  ground  of  insanity,  but  the  previous  instruc- 
tion was  not  withdrawn,  and  it  still  stood  as  a  rule  which 
they  might  follow.  After  an  incorrect  rule  had  been  laid 
down,  followed  by  the  correct  rule,  but  without  explanation, 
the  attention  of  the  court  was  called  to  the  subject  by  the 
counsel  for  the  defendant,  who  said:  "I  think  your  honor 
stated  in  substance  that  after  the  defense  had  given  evidence 
of  insanity,  then  the  burden  is  upon  the  People  to  prove  sanity 
by  a  fair  preponderance  of  the  evidence.  I  request  your  honor 
to  charge  that  the  defense  having  given  evidence  of  insanity, 
the  burden  is  upon  the  People  to  prove  sanity  beyond  a  rea- 
sonable doubt."  The  object  of  this  request  was  to  clear  up 
the  confusion  caused  by  laying  down  two  discordant  rules  in 
relation  to  the  amount  of  evidence  required  upon  the  only 
issue  that  was  seriously  contested,  and  the  defendant  was  enti- 
tled to  have  the  proposition  charged  either  literally  or  in  sub- 
stance. The  court,  however,  did  not  so  charge,  but  in  reply 
to  the  request  said :  "  I  charge  you  that  the  duty  is  upon  the 
People  to  satisfy  you  as  to  the  sanity  of  the  defendant  by  a 
preponderance  of  the  evidence,  but  in  considering  that  evi- 
dence, if  you  have  any  reasonable  doubt  as  to  the  defendant's 
sanity  at  the  time,  he  should  be  acquitted  upon  the  ground  of 
insanity."  The  defendant  excepted  and  thus  raised  an  error, 
which,  as  I  think,  requires  a  new  trial. 

The  same  confusion  as  to  what  rule  of  evidence  applied, 
which  had  been  created  by  the  body  of  the  charge,  was  con- 
tinued by  til  is  response  to  the  request  to  lay  down  the  true 
legal  proposition.  The  existing  doubt  was  not  removed  but 
was  confirmed,  under  circumstances  which  were  calculated  to 
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fasten  the  attention  of  the  jury  upon  it,  for  no  other  requcrt 
was  made  by  either  party.  They  could  not  tell  which  rule 
was  to  guide  them,  nor  whether  there  was  any  difference  be- 
tween a  preponderance  of  evidence  and  proof  beyond  a  ret- 
sonable  doubt.  They  may  have  concluded  that  if  the  People 
had  furnished  a  preponderance  of  evidence  as  to  sanity,  they 
had  no  right  to  entertain  a  reasonable  doubt  upon  the  subject 
They  were  told  on  the  one  hand  that  if  the  prosecution  satisfied 
them  as  to  the  defendant's  sanity  by  a  preponderance  of  evi- 
dence, it  was  suflBcient;  and  on  the  other,  that  if  they  had  any 
reasonable  doubt  upon  the  subject,  they  should  acquit.  In  the 
fiame  sentence  they  were  given  a  wrong  rule  and  the  right  rule 
and  they  were  free  to  follow  either.  If  they  followed  the  for- 
mer, they  did  the  defendant  an  injustice  and  how  can  we  tell 
which  they  followed?  They  could  not  follow  the  entire  in- 
struction because  a  preponderance  is  not  enough,  although  the 
ccurt  told  them  it  was.  They  could  only  follow  the  correct 
part  of  the  propcsition  by  disregarding  the  incorrect  part,  and 
this  they  were  not  at  liberty  to  do.  The  natural  result  of  the 
entire  charge,  both  the  body,  and  in  response  to  the  request, 
was  to  confound  the  two  rules  and  lead  the  jury  to  believe  there 
was  no  difference  between  them.  The  original  error  was  not 
cured,  but  was  perpetuated  and  confirmed  by  the  last  utterance 
of  the  court  to  the  jury.  As,  in  my  judgment,  an  improper 
instruction  was  given  and  the  proper  instruction  was  refused 
in  violation  of  the  defendant's  lawful  right,  I  am  compelled 
to  vote  for  reversal  and  a  new  trial. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht  and  Maetw, 
JJ.,  concur  with  Gray,  J. ;  Vann,  J.,  dissents. 

Judgment  of  conviction  aflSrmed. 
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Court  of  Appeals. 

June,  1903. 

THE  PEOPLE  V.  KOBERT  L.  MARTIN. 

(176  N.  Y.) 
Pebjttbt — Penal  Code,  Sec.  96 — Oaths  Taken  in  this  State  in  Com- 
PUANCE  WITH  Laws  of  Foreign  States. 

Section  96  of  the  Penal  Code,  relating  to  perjury,  includes  not  only 
any  and  every  false  and  corrupt  oath  and  affidavit  taken  or  made  in 
this  State  which  is  permitted  or  required  by  our  statutes,  but  also  in- 
cludes any  and  every  oath  or  affidavit  so  taken  or  made  if  permitted  or 
required  by  the  laws  of  any  other  State  of  the  Union,  whenever  under 
the  general  law  of  comity,  which  exists  between  the  States,  they  would 
be  considered  and  given  effect  in  this  State;  and  hence  an  officer  of  a 
foreign  corporation,  who  is  required  by  a  statute  of  the  State  where 
it  was  created  to  take  an  oath  as  to  the  amount  of  capital  stock  paid 
in,  who  swears  falsely  to  such  amount  before  a  notary  public  in  this 
State,  is  guilty  of  the  crime  of  perjury. 

Affirming  77  App.  Div.  396,  17  N.  Y.  Crim.  Rep.  150. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department,  entered  Decem- 
ber 26,  1902,  reversing  a  judgment  of  the  New  York  Court  of 
General  Sessions,  which  allowed  a  demurrer  to  the  indictment, 
and  directing  the  defendants  to  plead  thereto. 

The  defendants  demurred  upon  various  grounds,  but  princi- 
pally upon  the  ground  that  the  facts  stated  did  not  constitute 
a  crime,  and  that  is  practically  the  only  ground  relied  upon. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frederic  R.  Kellogg  and  Franklin  Bien,  for  appellants. 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Gans,  of  counsel),  for  respondent. 

Martin,  J. :    We  have  reached  the  conclusion  that  the  judg- 
ment of  the  Appellate  Division  should  be  aflSrmed.      We  also 
Vol.  XVII— 26 
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concur  in  the  able  opinion  of  that  court,  and  should  rest  our 
decision  thereon  but  for  the  intimation  therein  that  the  words 
"  required  by  law,"  contained  in  the  statute  defining  the  crime 
of  perjury,  are  to  be  limited  to  affidavits  and  oaths  required  by 
the  laws  of  this  State.  With  that  suggestion  we  do  not  agree. 
Hence,  the  only  question  we  deem  it  necessary  to  consider  is 
whether,  under  our  statute,  a  person  taking  a  false  and  corrupt 
oath  in  this  State,  required  or  permitted  by  the  laws  of  a  sister 
State,  is  guilty  of  the  crime  of  perjury. 

Section  96  of  the  Penal  Code,  so  far  as  material  to  the  ques- 
tion involved,  declares :  "  A  person  who  swears  .  .  .  that 
any  .  .  .  affidavit  or  other  writing  by  him  subscribed,  is 
true,  ...  on  any  occasion  in  which  an  oath  is  required 
by  law,  or  is  necessary  for  the  prosecution  or  defense  of  a  private 
right,  or  for  the  ends  of  public  justice,  or  may  lawfully  be  ad- 
ministered, and  who  ...  on  such  .  .  .  occasion, 
wilfully  and  knowii^gly  .  .  .  deposes  .  .  .  falsely, 
in  any  material  matter,  or  states  in  his  .  .  .  affidavit, 
.  .  .  any  material  matter  to  be  true  which  he  knows  to  be 
false,  is  guilty  of  perjury."  The  indictment  in  this  case 
charges  that  the  defendants  were  respectively  president  and 
secretary  of  the  Delaware  Surety  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  that  State ;  that  by  the 
general  corporation  law  thereof  the  president,  with  the  secretary 
or  treasurer  of  every  such  corporation,  is  required,  on  the  pay- 
ment of  the  capital  stock  thereof,  to  make  a  certificate  stating 
whether  it  has  been  paid  in  cash  or  by  the  purchase  of  property, 
and  stating  also  the  total  amount  of  the  capital  stock  paid  in, 
which  certificate  must  be  signed  and  sworn  to  by  the  president 
and  secretary  or  treasurer,  and  when  so  verified  to  be  filed  in  the 
office  of  the  Secretary  of  State;  that  on  the  15th  of  May,  1901, 
in  the  city  of  New  York,  the  defendants  appeared  before  a 
notary  public,  duly  appointed,  sworn  and  qualified  in  and  for 
the  county  of  New  York,  and  thereby  duly  authorized  and  em- 
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powered  to  administer  oaths  and  take  affidavits,  and  falsely, 
corruptly  and  knowingly  made  oath  to  a  certificate  that  the 
entire  capital  stock  of  said  surety  company  of  $1,000,000  had 
been  paid  in  cash,  which  they  uttered  and  published  as  true, 
and  the  same  was  filed  in  the  office  of  the  Secretary  of  State  of 
the  State  of  Delaware. 

The  important  question  is  whether  the  indictment  shows  that 
the  officer  before  whom  the  affidavits  of  the  defendants  were 
taken  had  jurisdiction  to  take  their  oaths  thereto.  That  he  had 
general  authority  to  take  affidavits  there  can  be  no  doubt.  (Exe- 
cutive Law,  sec.  85;  Laws  of  Delaware,  vol.  17,  ch.  212.) 
But  the  more  difficult  question  is  whether  the  defendants'  affi- 
davits were  taken  and  sworn  to  upon  an  occasion  in  which  an 
oath  was  required  by  law,  was  necessary  for  the  prosecution  or 
defense  of  a  private  right,  was  for  the  ends  of  public  justice,  or 
was  one  in  which  oaths  might  be  lawfully  administered,  within 
the  spirit  and  meaning  of  section  96.  The  strenuous  conten- 
tion of  the  appellants  is  that  the  occasion  mentioned  in  the 
statute  must  be  one  established,  required  or  permitted  by  the 
laws  of  this  State,  and  that  the  fact  that  such  affidavits  were 
required  or  permitted  by  the  laws  of  a  sister  State,  or  they  were 
necessary  for  the  prosecution  or  defense  of  a  private  right  or 
for  the  ends  of  public  justice  in  such  other  State,  does  not  con- 
stitute such  an  occasion  as  is  contemplated  by  the  statute.  This 
seems  a  very  narrow,  technical  and  restricted  construction  of 
the  broad  language  of  that  statute,  one  that  can  hardly  be  con- 
sidered as  within  the  purpose  of  the  Legislature,  and  should  not 
be  adopted  unless  required  by  that  statute  or  some  other  con- 
trolling principle  of  law. 

It  is  to  be  observed  that  the  statute  has  essentially  enlarged 
the  rule  which  existed  at  common  law  in  relation  to  the  crime 
of  perjury.  The  evident  purpose  of  the  Legislature  was  to 
adopt  a  statute  which  would  include  and  provide  for  the  pun- 
ishment of  the  act  of  taking  a  false  and  corrupt  oath  in  this 


Digitized  by 


GoogI( 


404       NEW  YOBK  CBIMINAL  SEPOBTS^  VOL.  XVII. 

State  whenever  it  was  required  or  permitted  by  our  laws  or 
by  the  laws  of  any  other  State  or  Commeonwealth  that  might  be 
regarded  or  treated  as  valid  here.  In  other  words,  the  purpose 
of  this  statute  was  to  include  within  the  definition  of  the  crime 
of  perjury  the  taking  of  any  and  every  false  and  corrupt  oath, 
unless  it  was  purely  voluntary  and  extra-judicial,  in  not  being 
required,  authorized  or  permitted  by  any  law  that  might  be  en- 
forced or  carried  into  effect  .in  our  jurisdiction  or  elsewhere, 
or  in  not  being  necessary  for  the  prosecution  or  defense  of  a 
private  right,  or  for  the  ends  of  public  justice  wherever  sought 
to  be  a.dministered.  That  this  was  the  broad  purpose  of  that 
statute  is  not  only  plainly  indicated  by  the  language  employed, 
but  when  we  examine  it  in  the  light  of  the  history  of  its  adop- 
tion, in  connection  with  the  other  provisions  of  the  Penal  Code 
relating  to  the  subject  of  perjury,  and  construe  it  in  accord- 
ance with  the  provisions  of  section  11  of  that  Code,  it  becomes 
obvious  that  such  was  its  intent  and  purpose. 

While  the  statutes  of  one  State  which  derive  their  force  from 
the  authority  of  the  Legislature  that  enacts  them  have  no  ab- 
solute or  exclusive  force  or  vigor  beyond  the  boundaries  of  the 
State,  but  must  be  regarded  as  foreign  laws,  of  which  courts  do 
not  take  judicial  notice,  still  they  may  be  proved  and  taken  into 
consideration  in  proper  cases,  subject  to  the  provisions  of 
domestic  statutes  and  of  the  Constitution.  This  principle  is 
based  upon  the  common  and  international  law  originating  in 
the  comity  which  exists  between  civilized  nations  and  States,  to 
which,  as  between  the  States  of  the  Union,  is  added  the  force 
of  the  Federal  Constitution  It  is  true  there  has  been  some 
difference  of  opinion  as  to  the  effect  of  the  provisions  of  the 
Constitution,  which  declares  that  "  full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State,"  it  being  claimed,  upon  the 
one  hand,  that  this  provision  is  unlimited  and  requires  each 
State  to  give  full  and  absolute  faith  and  credit  to  the  acts  of 
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another  State,  and,  on  the  other  hand,  that  it  imports  no  more 
than  that  such  credit  should  be  given  by  one  State  to  the  public 
acts  of  another  as  by  the  rules  of  comity  between  the  States  is 
ordinarily  conceded  to  the  laws  of  another  State.  The  latter 
view  is  sustained  by  the  general  weight  of  authority  and  especi- 
ally by  the  decisions  of  the  courts  of  this  State.  The  observance 
or  recognition  of  foreign  or  interstate  law  rests  in  comity  and 
convenience  and  in  the  aim  of  the  law  to  adapt  its  remedies  to 
the  great  ends  of  justice.  This  principle  of  comity  is  not,  how- 
ever, unlimited,  as  cases  sometimes  arise  where  the  observance 
of  such  laws  would  be  neither  convenient  nor  answer  the  pur- 
pose of  justice.  Where  foreign  laws  are  in  conflict  with  our 
own  regulations,  or  our  local  policy,  or  do  violence  to  our  views 
of  religion  or  public  morals,  or  may  do  injustice  to  our  citizens, 
they  are  not  to  be  regarded  in.  this  State.  Whatever  force  and 
obligation  the  laws  of  one  State  have  upon  another  depends  upon 
the  laws  and  regulations  of  the  latter ;  that  is  to  say,  upon  its 
own  proper  jurisprudence  or  polity,  or  upon  its  own  express  or 
tacit  consent.  In  harmony  with  the  general  law  of  comity 
obtaining  among  the  States  composing  the  Union,  the  presump- 
tion to  be  indulged  in  is  that  the  law  of  a  sister  State  is  valid 
and  when  proved  should  be  recognized,  unless  forbidden  by  the 
laws  of  our  State,  or  by  its  public  policy  to  be  deduced  from 
the  general  course  of  legislation,  or  from  the  settled  adjudica- 
tions of  its  highest  court.  (Cowell  v.  Springs  Co.,  100  U.  S. 
55;  Christian  Union  v.  Yount,  101  U.  S.  252,  256.)  In  the 
absence  of  any  positive  rule  affirming,  denying  or  restraining 
the  operation  of  a  foreign  law,  courts  of  justice  presume  the 
tacit  adoption  of  them  by  their  own  government,  unless  they  are 
repugnant  to  its  policy,  or  prejudicial  to  its  interest.  It  is  not 
the  comity  of  the  courts,  but  the  comity  of  the  State,  which  is 
administered  and  ascertained  in  the  same  way  and  guided  by 
the  same  reasoning  by  which  all  other  principles  of  municipal 
law  are  ascertained  and  guided.     "  The  comity  thus  extended  to 
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other  nations  is  no  impeachment  of  sovereignty.  It  is  the 
voluntary  act  of  the  nation  by  which  it  is  offered,  and  is  inad- 
missible when  contrary  to  its  policy,  or  prejudicial  to  its  inter- 
ests. But  it  contributes  so  largely  to  promote  justice  between 
individuals,  and  to  produce  a  friendly  intercourse  between  the 
sovereignties  to  which  they  belong,  that  courts  of  justice  have 
continually  acted  upon  it,  as  a  part  of  the  voluntary  law  of 
nations."     (Bank  of  Augusta  v.  Earle,  13  Peters,  519.) 

It  is  under  the  principles  of  this  general  law  of  comity  that 
one  State  is  permitted  to  procure  the  testimony  of  witnesses  in 
another,  or  to  obtain  their  affidavits  or  acknowledgments  to  be 
used  in  the  former.  (1  Greenleaf  on  Evidence,  sec.  320.) 
Under  it,  contracts  made  in  one  State  are  enforced  in  another; 
rights  of  action  given  by  the  laws  of  one  State  are  so  enforced, 
even  though  of  a  tortious  nature.  These  general  rules  of 
comity  have  been  so  often  recognized  and  adopted  by  the  courts 
of  this  State  and  under  such  a  variety  of  circumstances,  that 
reference  to  specific  cases  would  be  a  work  of  supererogation. 
(Bank  of  Augusta  v.  Earle,  13  Peters,  519,  689 ;  Paul  v.  Vir- 
ginia, 8  Wall.  168 ;  Christian  Union  v.  Yount,  101  U.  S.  252, 
256 ;  Parsons  v.  Lyman,  20  N.  Y.  103 ;  Bonati  v.  Welsch,  24 
K  Y.  157 ;  Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48; 
Debevoise  v.  N.  Y.,  L.  E.  &  W.  R  R.  Co.,  98  N.  Y.  377 ;  Matter 
of  Waite,  99  N.  Y.  433 ;  Cross  v.  U.  S.  Trust  Co.,  131  N.  Y. 
830;  Barth  v.  Backus,  140  N.  Y.  230;  Stoddard  v.  Lum,  169 
N.  Y.  265 ;  Howarth  v.  Angle,  162  N.  Y.  179.) 

We  think  it  is  clear  that  in  adopting  the  statute  relating  to 
the  crime  of  perjury  the  Legislature  intended  to  include  not 
only  any  and  every  false  and  corrupt  oath  and  affidavit  taken 
or  made  in  this  State  which  is  permitted  or  required  by  our 
statutes,  but  also  to  include  any  and  every  oath  or  affidavit  so 
taken  or  made,  if  permitted  or  required  by  the  laws  of  any  other 
State  of  the  Union,  whenever,  under  the  general  laws  of  comity 
which  exists  between  the  States,  they  would  be  considered  and 
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given  effect  in  this  State.  Hence,  it  is  apparent  that  under  this 
principle  it  will  be  the  duty  of  the  court  before  which  this  in- 
dictment is  pending,  on  the  trial  and  upon  proof  of  the  statute 
of  Delaware  requiring  the  affidavit  made  by  the  defendants,  to 
take  lliat  statute  into  consideration  and  to  give  it  full  force  and 
efiPect,  as  it  is  not  repugnant  to  but  in  consonance  with  our  laws. 
Any  other  conclusion  would  require  an  utter  disregard  of  a 
firmly  established  principle  of  law,  open  an  avenue  of  im- 
munity for  perjury,  and  thus  seriously  aflFect  the  proper  admin- 
istration of  justice.  It  is  a  matter  of  common  knowledge  that 
many^  if  not  most,  of  the  corporations  doing  business  in  this 
State,  in  which  our  citizens  are  principal  officers  and  stock- 
holders, are  incorporated  under  the  laws  of  some  other  State. 
If  such  officers  are  to  be  exempt  from  the  consequences  of  tak- 
ing a  false  and  corrupt  oath  in  pursuance  of  the  statute  under 
which  their  corporation  was  organized,  because  taken  in  this 
State^  the  security  given  by  the  laws  of  its  organization  would 
be  practically. nullified  and  this  State  would  become  a  paradise 
for  perjurers. 

It  is  to  be  borne  in  mind  that  there  is  no  attempt  in  this  case 
to  enforce  the  criminal  law  of  the  State  of  Delaware,  but  to 
simply  have  accorded  to  the  law  of  that  State  the  force  to  which 
it  is  entitled  and  thereby  establish  the  existence  of  an  occasion 
where  the  oath  taken  by  the  defendants  was  required.  The  in- 
fraction of  the  criminal  law,  for  which  the  defendants  are  in- 
dicted, was  that  of  our  own  State,  which  forbids  the  taking  of  a 
false  and  corrupt  oath  whenever  lawfully  permitted  or  required. 
The  crime  was  committed  in  this  State  and  affected  the  peace, 
dignity  and  good  order  of  our  own  Commonwealth,  and  the  fact 
that  it  may  have  directly  or  indirectly  affected  a  corporation 
whidi  was  organized  under  the  State  of  Delaware  in  no  way 
affects  the  question  as  to  where  the  crime  was  actually  com- 
mitted. 
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We  have  confined  our  discussion  to  the  one  question  suggested 
at  the  beginning  of  this  opinion,  and,  as  we  are  satisfied  that 
the  case  was  correctly  decided  by  the  learned  Appellate  Divi- 
sion, we  regard  any  special  consideration  of  the  other  questions, 
or  any  review  of  the  authorities  relied  upon  by  that  court,  as 
unnecessary. 

The  judgment  of  the  Appellate  Division  should  be  aflSrmed. 

Babtlett,  Haight,  Vann,  Cullen  and  Webneb,  JJ*.,  con- 
cur; O'Bbien,  J.,  dissents. 

Judgment  aflSrmed. 

NOTE  ON  PERJURY.    SECTION  96  OF  PENAL  CODE. 

(See  note,  12  N.  Y.  Orim.  Rep.  266.) 

SubomaMon  of  perjury. — Evidence  of  attempts  to. induce 
other  persons  to  testify  falsely  in  the  same  action,  which  bears 
directly  upon  the  motive  and  intent,  has  relations  to  the  same 
transactions  and  purpoee,  to  establish  a  fact  in  issue  upon  the 
trial,  to  which  it  is  material  and  connected  in  point  of  time, 
is  admissible  on  trial  of  defendant  upon  indictment  charging 
subornation  of  perjury.  (People  v.  Van  Tassel,  13  N.  Y. 
Crim.  Rep.  160.) 

Failing  to  remember. — It  is  perjury,  under  section  96  of  the 
Penal  Code,  for  a  witness  to  falsely  testify  that  he  does  not 
remember  what  occurred  in  connection  with  the  criminal  trans- 
action for  which  an  indictment  has  been  had,  where  he  well 
knows  and  remembers  facts  in  regard  to  the  same  which  are 
material  in  determining  the  guilt  or  innocence  of  the  accused. 
(People  V.  Doody,  16  N.  Y.  Crim.  Rep.  466,  72  App.  Div.  872.) 

Corroboration  of  oral  evidence. — In  order  to  convict  of  per- 
jury upon  oral  evidence  there  must  be  two  witnesses,  or  one  wit- 
ness supported  by  corroborating  and  independent  circumstances, 
except  where  the  proof  of  perjury  is  necessarily  based  upon 
circumstantial  evidence.      (Id.) 
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Court  of  Appeals. 

June,  1903. 

THE  PEOPLE  V.  JAMES  OTARRELL. 

(176  N.  Y.  323.) 

1.  FoBQSBT — Evidence — Sufficienot  of  Evidence  Cobbobo&a.tino  Accom- 
plice ▲  Question  of  Fact — ^Absence  of  Such  Evidence  Pbesents  Qttes- 
TioNS  OF  Law — Code  Cbim.  Pboc.,  Sec.  399. 

Under  section  399  of  the  Code  of  Criminal  Procedure,  providing 
that  "  a  conviction  cannot  be  had  upon  the  testimony  of  an  accom- 
plice unless  he  be  corroborated  by  such  other  evidence  as  tends  to 
connect  the  defendant  with  the  crime,"  the  corroboration  must  be  of  a 
character  and  quality  which  tends  to  prove  the  defendant's  guilt  by 
connecting  him  with  the  crime.  If  there  is  evidence  fairly  tending 
to  show  such  connection,  so  that  the  conviction  will  not  rest  entirely 
upon  the  evidence  of  the  accomplice,  then  the  question  whether  the 
evidence  is  a  sufficient  corroboration  to  induce  the  jury  to  find  against 
the  defendant  is  for  it  to  determine;  but  if  there  be  no  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime,  a  ques- 
tion of  law  is  presented,  which  is  reviewable  by  this  court. 

2.  Saiob — Testihont  of  Two  Accomfuces  must  be  Cobbobobated. 

The  testimony  of  two  accomplices  does  not  fulfill  the  requirements 
of  the  statute  as  to  corroboration,  and  the  court  erred  in  denying 
the  defendant's  request  to  advise  the  jury  to  acquit  and  in  refusing 
to  charge  that  there  was  no  evidence  corroborating  the  evidence  of 
the  accomplice. 

Reversing  73  App.  Div.  626. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department,  entered  June 
11,  1902,  affirming  a  judgment  of  the  Court  of  General  Sessions 
of  the  county  of  New  York  rendered  upon  a  verdict  convicting 
the  defendant  of  the  crime  of  forgery  in  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lewis  Stuyvesant  Chanler  and  Charles  Cohn,  for  appellant. 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Gansj  of  counsel),  for  respondent. 
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Mabtin,  J. :  The  only  questions  presented  upon  this  appeal 
are:  1.  Whether  there  was  sufficient  evidence  in  the  case,  be- 
sides the  testimony  of  two  accomplices  who  were  sworn  as  wit- 
nesses for  the  prosecution,  to  justify  the  submission  to  the  jury 
of  the  question  of  the  defendant's  guilt;  and  2,  if  not^  iirfiether 
the  fact  that  two  acoomplicee  testified  to  the  crime  instead  of 
one  removes  the  case  from  the  effect  of  section  399  of  the  Code 
of  Criminal  Procedure,  which  provides :  "  A  conviction  cannot 
be  had  upon  the  testimony  of  an  accomplice  unless  he  be  cor- 
roborated by  such  other  evidence  as  tends  to  connect  the  defend- 
ant with  the  commission  of  the  crime." 

As  to  the  first  question,  we  find  that  there  was  no  proof  aside 
from  the  evidence  of  the  accomplices  which  tended  to  show  that 
the  defendant  was  connected  with  the  crime,  except  the  mere 
fact  that  he  was  shown  to  be  with  one  of  the  accomplices  in  a 
place  and  under  circumstances  where  he  might  have  assisted  in 
its  commission,  and  that  he  loaned  one  of  the  accomplices  his 
overcoat.  While  formerly  the  matter  of  corroboration  of  ac- 
complices rested  with  the  court  instead  of  being  required  by 
statute,  still  the  principle  that  no  person  should  be  convicted 
upon  the  evidence  of  an  accomplice  alone  has  long  been  asserted 
and  regarded  as  practically  imperative.  In  considering  the 
character  of  the  evidence  required  under  that  rule,  it  has  been 
quite  uniformly  held  that  the  corroboratory  evidence  must  relate 
to  some  material  fact  or  facts  which  go  to  prove  the  prisoner's 
connection  witb  or  guilt  of  the  crime  charged.  "  What  appears 
to  be  required  is,  that  there  should  be  some  fact  deposed  to,  in- 
dependently altogether  of  the  evidence  of  the  accomplice,  which, 
taken  by  itself,  leads  to  the  inference  not  only  that  a  crime  has 
been  committed,  but  that  the  prisoner  is  implicated  in  it" 
(Roscoe's  Criminal  Evidence,  p.  122.)  That  rule  was  con- 
sidered and  obviously  followed  in  People  v.  Plath  (100  K  T. 
690,  594).      In  that  ease  this  court  had  under  consideration  a 
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oase  of  abductian,  where  the  statute  provides  that  no  convictioii 
therefor  can  be  had  upon  the  evidence  of  the  female  abducted 
unsupported  by  other  evidence.  (Penal  Code,  sees.  282,  283.) 
Of  such  corroborative  proof  it  was  said :  "  It  is  not  indispensa- 
ble that  such  corroboration  should  be  furnished  by  positive  and 
direct  evidence,  but  proof  of  circumstances  legitimately  tend- 
ing to  show  the  existence  of  the  material  facts  will  be  sufficient 
to  authorize  a  conviction.  In  one  form  or  the  other,  however, 
proof  must  be  given,  aside  from  that  of  the  female^  tending  to 
establish  the  commission  of  a  crime,  and  that  it  was  perpetrated 
by  the  person  accused  before  a  conviction  can  be  lawfully  had/' 
In  People  v.  Page  (162  N.  Y.  272,  274),  which  was  a  some- 
what similar  case,  it  was  said :  '^  The  rule  in  such  cases  is  that 
the  corroborative  evidence,  whether  consisting  of  acts  or  admis- 
sions, must  at  leaat  be  of  such  a  character  and  quality  as  tends 
to  prove  the  guilt  of  the  accused  by  connecting  him  with  the 
crime.  The  corroboration  must  extend  to  every  material  fact 
essential  to  constitute  the  crime."  (People  v.  (ySuUivan,  104 
N.  Y.  481 ;  People  v.  Kearney,  110  N.  Y.  188 ;  Kenyon  v. 
People,  26  N.  Y.  203.)  It  is  true  those  cases  arose  under  a 
different  statute,  which  provided  that  no  conviction  could  be 
had  upon  the  testimony  of  the  person  injured,  unsupported  by 
other  evidence,  while  the  statute  under  consideration  provides 
that  a  conviction  cannot  be  had  upon  the  testimony  of  an  accom- 
plice unless  he  be  corroborated  by  such  other  evidence  as  tends 
to  connect  the  defendant  with  the  commission  of  the  crime. 
Although  under  those  statutes  the  rule  is  different  as  to  the 
amount  of  corroboration  required,  still  in  either  case  the  cor- 
roboration must  be  of  a  character  and  quality  which  tends  to 
prove  the  defendant's  guilt  by  connecting  him  with  the  crime. 
If  there  is  evidence  fairly  tending  to  show  such  connection,  so 
that  the  conviction  will  not  rest  entirely  upon  the  evidence  of 
the  accomplice,  then  the  question  whether  the  evidence  is  a  suffi- 
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cient  oorroboration  ta  induce  the  jury  to  find  against  the  de- 
fendant is  for  it  to  determine;  but  if  there  be  no  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime, 
a  question  of  law  is  presented  which  is  reviewable  by  this 
court.  (People  v.  Everhardt,  104  N.  Y.  591 ;  People  v.  May- 
hew,  150  N.  Y.  346;  People  v.  Page,  162  N.  Y.  272,  277.) 
After  carefully  examining  the  evidence  contained  in  the  record, 
we  have  reached  the  conclusion  that  there  was  no  evidence,  in- 
dependent of  that  given  by  the  defendant's  accomplices,  which 
tended  to  connect  him  with  the  commission  of  the  crime.  In- 
deed, it  was  practically  admitted  upon  the  argument  that  the 
corroboratory  evidence  was  insufficient  to  justify  the  defend- 
ant's conviction. 

This  brings  us  to  the  consideration  of  the  second  question, 
whether  the  fact  that  two  accomplices  testified  in  regard  to  the 
crime  instead  of  one  removed  the  case  from  the  effect  of  sec- 
tion 899.  We  think  it  did  not.  The  obvious  purpose  of  that 
statute  was  not  to  secure  the  evidence  of  more  than  one  accom- 
plice, but  related  to  the  quality  of  the  evidence  rather  than  the 
quantity,  and  was  to  forbid  the  conviction  of  any  person  upon 
the  evidence  of  an  accomplice  or  accomplices,  unless  corrobo- 
rated by  other  evidence.  In  the  language  of  Judge  Foster  in 
State  V.  Williamson  (42  Conn.  261,  265) :  "  Merely  adding 
to  the  number  of  broken  reeds  gives  no  increase  of  strength. 
The  confirmation  required  to  give  the  testimony  of  an  accom- 
plice the  necessary  weight  should  come  from  an  unimpeached 
source,  not  from  partners  in  guilts"  Such  are  the  views  of 
the  text  writers  who  discuss  this  subject.  Greenleaf  in  his 
work  on  Evidence  (vol.  1,  sec.  381)  says:  "If  two  or  more 
accomplices  are  produced  as  witnesses,  they  are  not  deemed  to 
corroborate  each  other;  but  the  same  rule  is  applied,  and  the 
same  confirmation  is  required,  as  if  there  were  but  one."  The 
same  doctrine  is  stated  in  substantially  the  same  language  in 
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1  Taylor  on  Evidence  (sec.  970).  In  1  Phillips  on  Evidence 
(Cowen  &  Hill's  Notes  [4th  ed.],  p.  113),  it  is  said:  "  The 
practice  of  requiring  confirmation,  when  the  case  for  the  prose- 
cution is  supported  by  an  accomplice,  applies  equally  when  two 
or  more  accomplices  are  brought  forward  against  a  prisoner." 
In  Underhill  on  Criminal  Evidence  (sec.  75)  it  is  said:  "  Cor- 
roboration by  independent  evidence  is  not  dispensed  with  where 
several  accomplices  testify  against  the  accused.  The  accom- 
plices are  not  deemed  to  corroborate  each  other."  In  Rex  v. 
Noakes  (5  Car.  &  P.  326)  it  was  held  that  a  prisoner  ought 
not  to  be  convicted  upon  the  evidence  of  any  number  of  accom- 
plices unconfirmed  by  other  testimony.  (See,  also,  Rex  v. 
Neal,  7  Car.  &  P.  168 ;  United  States  v.  Hinz,  35  Fed.  Rep. 
272,  281 ;  State  v.  Williamson,  42  Conn.  261 ;  People  v.  ONeil, 
109  N.  Y.  251.)  In  the  last  case  the  question  of  the  corrobo- 
ration of  accomplices,  under  section  399,  was  considered  by  this 
court.  In  that  case  there  were  two  accomplices  who  gave  testi- 
mony as  to  the  commission  of  the  crime,  and  the  question  dis- 
cussed was  whether  there  was  such  other  evidence  to  connect 
the  defendant  with  the  crime  as  was  required  by  section  399. 
While  the  court  did  not  expressly  pass  upon  the  question 
whether  the  evidence  of  two  accomplices  rendered  it  unnecessary 
to  produce  other  evidence,  still  it  was  plainly  assumed  that  air 
though  there  was  the  evidence  of  two,  it  required  the  same 
amount  of  other  evidence  to  connect  the  defendant  with  the 
crime  as  if  there  had  been  but  one. 

These  considerations  lead  us  to  the  conclusion  that  the  cor- 
roboratory evidence  was  insuflScient  to  justify  the  submission  of 
the  case  to  the  jury ;  that  the  testimony  of  two  accomplices  did 
not  fulfill  the  requirements  of  the  statute,  and  that  the  court 
erred  in  denying  the  defendant's  request  to  advise  the  jury  to 
acquit  and  in  refusing  to  charge  that  there  was  no  evidence 
corroborating  the  evidence  of  the  accomplice  Senior. 
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Hence,  the  judgment  of  conviction  should  be  reversed  and 
a  new  trial  granted. 

Pabkeb,  Ch.  J.,  Gbay,  (yBETBN,  HaighT;  Cullbn  and 
Wbkneb,  JJ.,  concur. 

Judgment  of  conviction  reversed,  etc. 

NOTE  ON  CODE  CRIMINAL  PROCEDURE,  SEC.  399. 

(See  the  very  full  notes  in  5  N.  Y.  Crim.  Rep.  216 ;  9  id.  105; 
11  id.  300,  and  11  id.  520.) 

Where  the  only  witness  to  the  hiring  of  persons  to  set  fire  to 
a  bam  is  one  of  the  accomplices,  his  evidence  cannot  be  corrob- 
orated by  defendant's  declarations  showing  a  desire  on  his  part 
that  the  bam  would  bum  so  he  could  get  the  insurance,  etc. 
(People  V.  Butler,  62  App.  Div.  608, 15  N.  Y.  Crim.  Rep.  505.) 

Testimony  by  two  accomplices  does  not  dispense  with  neoesr 
sity  for  corroborative  evidence.  (People  v.  O'Farrell,  175  N. 
Y.  323.)  Sufficiency  of  other  evidence  corroborating  accom- 
plice presentes  a  question  of  fact ;  absence  of  such  evidence  a 
question  of  law.  (Id.  See,  also.  People  v.  Willis,  13  N.  T. 
Crim.  Rep.  259 ;  People  v.  Deschessere,  16  N.  Y.  Crim.  Kep. 
338.) 


Conrt  of  Appeals. 

June,  1903. 

THE  PEOPLE  V.  PATRICK  CONKUN. 

(176  N.  Y.  333.) 

1.   MURDEB — SUFFICIENCT  OF  EviDKNOK. 

The  evidence  upon  the  trial  of  an  indictment  for  murder  examined 
and  held  sufficient  to  warrant  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree. 
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2.  Special  Jubt  Law  Constitutional — Acts  of  Gommissionbb  of  Jubobs 
Dx  Facto  Valid. 

A  challenge  to  the  panel  or  the  array  is  properly  overruled  where 
it  is  based  upon  the  claim  that  the  Special  Jury  Law  (L.  1896,  ch. 
378)  is  unconstitutional,  and  that  the  panel  was  drawn  by  a  person 
who  was  not  a  commissioner,  since  the  law  is  constitutional,  and  the 
mere  fact  that  another  person  was  subsequently  declared  entitled  to 
the  office  does  not  affect  the  validity  of  the  official  acts  of  the  incum- 
bent for  the  time  being. 

3.  Jubt — Ghallenox  fob  Cause. 

The  knowledge  or  ignorance  of  a  juror  concerning  questions  of  law 
is  not  a  proper  subject  of  inquiry  upon  the  trial  of  a  challenge  for 
cause. 

4.  Evidence — Dtino  Declabations. 

Declarations  of  the  deceased  to  the  effect  that  her  husband  shot  her, 
made  under  circumstances  warranting  the  conclusion  that  what  she 
said  was  in  view  of  impending  death  without  any  hope  of  recovery, 
are  properly  admissible  in  regard  to  the  cause  of  death  and  the  author 
of  the  crime. 

5.  Tbial — Opening  Addbess  of  Distbict  Attobnet. 

Where  nothing  is  said  in  the  opening  address  of  the  prosecuting 
officer  which  exceeds  the  proper  limit  of  advocacy,  no  question  of  law 
is  presented  for  review  by  the  Court  of  Appeals. 

6.  Refusal  of  the  Coubt  to  Heab  Additional  Requests  to  Chabge. 

A  ruling  by  the  court  that  questions  by  jurors  must  be  through  the 
foreman  is  reasonable  and  within  its  discretion,  and  a  refusal  of  the 
court,  late  at  night,  to  hear  counsel  when  the  jury  who  had  retired 
came  in  for  further  instructions,  where  every  aspect  of  the  case  had 
been  already  covered  by  the  charge,  is  not  reversible  error. 

7.  Evidence — Immatebial  Ebbob  in  Exclusion  of — Code  Cbim.  Pboc., 
Sec.  542. 

The  exclusion  of  testimony  tending  to  prove  that  three  years  prior 
to  the  homicide  a  pistol  had  been  in  the  hands  of  the  deceased  and 
that  she  then  stated  that  she  intended  to  commit  suicide,  while  erron- 
eous, under  the  circumstances  not  regarded  as  material. 

8.  Same. 

The  admission  in  evidence  of  records  from  the  police  courts  of 
criminal  proceedings  instituted  by  the  wife  against  the  defendant 
several  years  before,  in  order  to  show  the  relations  between  the  hus- 
band and  wife,  and  hence  a  motive  on  his  part  for  the  commission' 
of  the  crime,  not  objected  to  specifically  on  the  ground  that  they  were 
not  evidence  of  the  crime  charged  therein,  but  generally  upon  the 
ground  that  they  were  too  remote,  cannot  be  regarded  as  a  substantial 
error  where  it  could  have  worked  no  prejudice  to  the  defendant. 
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Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  county  of  New  York,  rendered  October  27,  19Q2,  upon 
a  verdict  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree ;  also  from  an  order  denying  motions  for  a  new 
trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lewis  Stuyvesant  Chanler  and  Charles  Cohn,  for  appellant. 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Gans,  of  counsel),  for  respondents 

O'Brien,  J. :  The  defendant  was  convicted  of  the  murder  of 
his  wife  in  the  tenement-house  where  they  lived.  No.  447 
West  Sixteenth  street,  between  Ninth  and  Tenth  avenues,  in 
the  city  of  New  York.  The  rooms  which  the  deceased  and  the 
defendant  occupied  consisted  of  a  shop  in  the  front,  in  which 
the  wife  conducted  a  candy  store  and  ice  cream  saloon,  a  room 
back  of  that,  a  bed  room  behind  it,  and  beyond  that  a  kitchen 
extending  to  the  rear  of  the  house.  In  this  rear  room  the  de- 
ceased received  four  pistol  shot  wounds  on  the  9th  day  of  June, 
1902,  which  produced  her  death  on  the  same  day.  The  indict- 
ment charged  and  the  jury  found  that  these  wounds  were  in- 
flicted by  the  defendant  with  the  deliberate  and  premeditated 
design  to  effect  the  death  of  his  wife.  The  autopsy  disclosed 
four  wounds,  one  passing  through  the  right  hand  entering  at 
the  base  of  the  thumb  at  the  back  of  the  hand,  another  passing 
through  the  windpipe  entering  at  the  left  of  the  neck ;  the  third 
entering  the  breast  on  the  left  side  and  crossing  the  body  and 
coming  out  above  the  right  nipple ;  the  fourth  entering  an  inch 
to  the  left  of  the  spine,  just  below  the  scapula,  and  taking  a 
downward  course  into  the  left  pleural  cavity. 

No  witness,  unless  it  be  the  defendant  himself,  saw  the 
shooting  or  heard  the  report  of  the  pistol.     The  claim  of  the  de- 
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fendant  was  that  his  wife  committed  suicide  and  on  the  witness 
stand  he  denied  in  general  terms  that  he  killed  her.  When  the 
police  officer  reached  the  house  after  the  homicide  the  defend- 
ant handed  him  a  pistol,  saying,  "  That  is  what  she  did  it  with.'^ 
The  revolver  was  produced  at  the  trial,  and  it  was  shown  that 
when  handed  to  the  officer  by  the  defendant  at  least  four  of  the 
cartridges  had  been  discharged.  There  was  really  no  proof  in 
the  case  that  would  authorize  the  jury  to  find  that  the  deceased 
had  taken  her  own  life.  On  the  other  hand,  the  proof,  although 
almost  entirely  circumstantial,  tended  to  show  that  the  defend- 
ant was  the  author  of  the  crime. 

The  defendant  and  his  wife  had  been  married  about  six  years 
prior  to  the  homicide.  Their  whole  married  life  was  one  of 
turmoil,  strife  and  violence.  The  evidence  tended  to  show  that 
during  that  period  the  defendant  had  been  arrested  more  than 
once  for  assaulting  or  abandoning  his  wife.  He  had  not  only 
assaulted  her,  but  threatened  on  several  occasions  to  take  her 
life,  and  these  threats  continued  down  to  the  very  day  of  the 
homicide.  It  would  be  tedious  to  describe  these  quarrels  witli 
much  detail.  It  is  sufficient  to  say  that  they  reveal  a  most  un- 
happy relation  of  husband  and  wife,  and  on  the  part  of  the  hus- 
band frequent  explosions  of  bitter  passion  accompanied  by  vio- 
lence of  a  brutal  character.  His'  feelings  towards  the  deceased 
were  evidently  those  of  hatred,  which  extended  to  all  her  family. 
This  strained  and  unnatural  relation  of  the  parties,  it  is  claimed 
by  the  prosecution,  constituted  the  motive  for  the  crime.  It  is 
a  fair  conclusion  from  all  the  evidence  that  the  defendant  and 
the  deceased  were  alone  in  the  house  when  the  shooting  occurred. 
In  a  very  short  time  after  this  a  woman  who  lived  near  by 
entered  the  room  and  finding  the  body  of  the  deceased  lying 
prostrate  upon  the  floor  attempted  to  raise  her  up  and  by  ques- 
tions to  ascertain  what  was  the  matter  and  what  had  happened. 
The  only  answer  that  she  was  able  to  draw  from  the  deceased 
Vol.  XVII— 27 
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was,  "  Get  the  priest  for  I  am  dying."      The  defendant  was 
present  while  this  woman  was  attempting  to  raise  up  the  body 
of  the  deceased,  and  she  was  sworn  at  the  trial  and  testified  to 
statements  made  then  and  there  by  the  defendant  to  the  effect 
that  he  had  fired  the  shots  that  entered  the  body  of  the  deceased. 
The  pistol  from  which  the  shots  were  fired  was  found  in  the  pofr- 
session  of  the  defendant,  but  he  claimed  that  it  was  handed  to 
him  by  one  of  the  women  who  were  in  the  room  immediately 
after  the  shooting.     The  defendant  did  not  go  to  his  usual  work 
that  day,  but  slept  late  and  then  visited  one  or  more  of  the 
saloons  in  the  neighborhood.      The  father  of  the  deceased  lived 
in  the  same  apartments  with  his  daughter,  and  there  was  some 
proof  tending  to  show  that  the  defendant  attempted  to  have 
him  ejected  the  evening  before  the  homicide,  but  at  the  request 
of  the  daughter  he  remained.     He  was  a  laborer  and  went  to  his 
work  the  morning  when  the  shooting  occurred  and  saw  nothing 
of  it.     The  younger  brother  and  sister  of  the  deceased  were  with 
her  during  most  of  the  day  that  the  shooting  occurred,  but  they 
left  before  the  shooting,  and  the  testimony  tended  to  show  that 
one  or  both  of  them  were  sent  away  by  the  defendant. 

The  life  of  the  deceased  was  insured  by  two  policies  in  the 
Prudential  Insurance  Company,  one  dated  October  22,  1900, 
and  the  other  September  2,  1901,  payable  to  her  personal  repre- 
sentatives. The  policies  represented  comparatively  small 
amounts,  and,  although  the  defendant  attempted  to  collect  them 
after  the  death  of  the  wife,  these  facts  do  not  seem  to  have  been 
regarded  of  much  importance  at  the  trial.  There  was  another 
fact  established  by  the  proof  which  is  more  important,  and  that 
is  the  fact  that  the  deceased  was  right  handed,  always  using  the 
right  hand  to  write,  sew  and  knit,  and  generally  in  all  her  move- 
ments when  necessary  to  use  the  hands.  The  wounds  found 
upon  her  body  after  death  were  all  inflicted  on  the  left  side, 
thus  showing,  as  is  claimed,  that  the  wounds  could  not  have  been 
self-inflicted.       Without  further  relating  the  numerous  facts 
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and  circumstances  that  are  claimed  to  have  some  bearing,  direct 
or  remote,  upon  the  issues  in  the  case,  it  is  quite  sufficient  to 
say  that  the  case  was  for  the  jury  upon  the  facts.  The  evi- 
dence was  sufficient  to  justify  the  verdict,  and  this  court  can- 
not, without  departing  from  its  appropriate  jurisdiction  and 
functions,  interfere  with  the  facts  as  determined  by  the  jury. 

The  record  contains  numerous  exceptions  taken  by  the  learned 
counsel  for  the  defendant  in  the  course  of  the  trial.  Most  of 
them  are  of  no  importance  and  need  not  be  referred  to.  A  few 
of  them  call  for  an  answer  or  explanation  and  two  or  three 
present  questions  of  a  more  serious  character.  In  the  selection 
of  the  jury  the  learned  counsel  for  the  defendant  interposed  a 
challenge  to  the  panel  or  the  array,  which  was  overruled.  The 
challenge  was  based  upon  the  claim  that  the  special  jury  law 
was  unconstitutional  and  that  the  panel  was  drawn  by  a  person 
who  was  not  the  commissioner.  The  first  proposition  is  un- 
tenable, since  the  question  has  been  decided  the  other  way. 
(People  V.  Dunn,  157  N.  T.  628;  People  v.  Hall,  169  N.  T. 
184.)  The  commissioner  was  at  least  an  officer  de  facto  and 
the  panel  drawn  by  him  was  regular.  (People  v.  Petrea,  92 
N.  Y.  128,  143 ;  People  v.  Youngs,  151  N.  Y.  210,  218.)  The 
circumstance  that  another  person  was  subsequently  declared 
entitled  to  the  office  does  not  affect  the  validity  of  the  official 
acts  of  the  incumbent  for  the  time  being.  (Matter  of  Allison 
V.  Welde,  172  K  Y.  421.) 

The  defendant's  counsel  propounded  certain  questions  to  in- 
dividual jurors  upon  a  challenge  for  principal  cause,  which 
were  objected  to  by  the  district  attorney,  and  the  objection  being 
sustained  by  the  court  an  exception  was  taken.  The  questions 
were  substantially  the  same  in  every  case.  The  juror  was  asked 
whether  he  knew  that  in  law  the  accused  in  a  criminal  case  was 
to  be  presumed  innocent  until  proved  guilty,  and  that  the  proof 
in  a  criminal  case  must  be  stronger  in  order  to  convict  than  in 
a  civil  case  involving  like  issues.      The  objection  to  these  ques- 
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tions  was  properly  sustained.  The  qualifications  of  a  juror  do 
not  depend  in  any  degree  upon  his  knowledge,  or  want  of  knowl- 
edge, of  the  law  of  evidence  as  applicable  to  criminal  triak 
These  were  all  matters  of  law  which  the  juror  was  bound  to  take 
from  the  court.  A  juror  cannot  be  a  law  to  himself,  but  is 
bound  to  follow  the  instructions  of  the  court  in  that  respect,  and 
hence  his  knowledge  or  ignorance  concerning  questions  of  law  is 
not  a  proper  subject  of  inquiry  upon  the  trial  of  the  challenge 
for  cause. 

Perhaps  the  most  important  evidence  in  the  case  was  the 
dying  declarations  of  the  deceased.  They  were  objected  to 
when  offered,  but  the  objection  was  overruled  and  an  exception 
taken.  Attention  has  already  been  called  to  that  fact  that 
while  the  deceased  was  lying  on  the  floor  she  said  nothing  except 
that  she  was  dying  and  to  get  a  priest.  In  a  few  minutes  after 
the  priest  came,  and,  finding  her  unconscious,  administered  the 
last  rites  of  the  church,  conditionally.  She  was  then  removed 
in  an  ambulance  to  St  Vincent's  Hospital,  where  one  of  the 
physicians,  with  the  aid  of  stimulants,  revived  her  for  a  few 
minutes.  It  was  then  that  the  physician  had  the  few  words  of 
conversation  with  the  deceased  that  constitute  the  testimony  ob- 
jected to,  and  which  is  stated  in  the  record,  as  follows:  "I 
asked  her  why  she  shot  herself ;  she  didn't  answer ;  and  I  then 
told  her  that — ^I  told  her  that  to  come  to  a  conclusion  as  to  the 
severity  of  her  injuries,  I  would  like  to  know  the  direction  or 
course  of  the  bullets ;  that  might  not  be  the  exact  words,  similar 
to  that;  she  didn't  say  anything  for  a  time;  neither  did  I;  and 
then  I  said,  '  Who  shot  you  ? '  and  she  said,  *  My  husband ;'  I 
asked  her  how  many  times;  she  said  she  didn't  know;  I  said, 
*  Well,  where  did  he  stand  ? '  she  said,  'At  my  side,'  and  I  said, 
'  Which  side,  this  side  ? '  touching  her  on  the  left  side,  and  she 
said,  '  Yes,'  and  I  said,  '  Well,  where  did  he  stand  the  next 
time  ? '  and  she  sort  of  collapsed  and  didn't  answer ;  and  that 
is  all  that  was  said;  immediately  after  that,  or  a  short  time 
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after  that,  I  left  the  room."  This  conversation,  which  the 
physician  says  was  had  in  the  space  of  three  minutes,  was  the 
last  that  the  deceased  had  with  any  one.  She  died  in  a  few 
minutes  after  the  collapse.  Only  about  an  hour  and  a  half 
elapsed  from  the  time  that  she  requested  that  the  priest  be  sent 
for  until  she  died.  We  think  that,  considering  the  number 
and  character  of  the  wounds  and  her  statement  both  at  the 
house  and  at  the  hospital  that  she  was  dying,  warrants  the  con- 
clusion that  what  she  said  was  in  view  of  impending  death 
without  any  hope  of  recovery.  The  physician  stated  that  within 
two  or  three  minutes  before  the  collapse  she  said  to  him,  "  Turn 
me  over,  I  am  dying."  The  probability  is  that  this  was  said 
after  and  not  before  her  statement  that  her  husband  shot  her ; 
but  however  that  may  be,  it  is  quite  impossible  to  say  that  any 
hope  of  recovery  intervened  to  affect  her  statements  as  dying 
declarations,  after  her  request  to  send  for  the  priest  We 
think,  therefore,  that  the  testimony  of  the  physician  was  ad- 
missible as  proof  of  the  dying  declarations  of  the  deceased  in 
regard  to  the  cause  of  death  and  the  author  of  the  crime. 

The  district  attorney,  in  opening  the  case  to  the  jury,  stated 
with  considerable  detail  the  facts  bearing  upon  the  conduct  of 
the  defendant  towards  his  wife  during  the  six  years  of  their 
married  life  as  he  expected  to  prove  them.  The  learned  coun- 
sel for  the  defendant  objected  to  many  of  these  statements  and 
called  the  attention  of  the  court  to  some  of  them,  and  upon  the 
refusal  of  the  court  to  interfere  took  exceptions.  Nothing  was 
said  in  the  opening  address  that  exceeded  the  proper  limits  of 
advocacy.  The  prosecuting  officer  has  the  right  to  try  his  case 
in  the  same  way  and  subject  to  the  same  rules  as  other  counsel. 
It  is  only  when  he  resorts  to  violent  denunciation  and  to  mat- 
ters not  embraced  in  the  proofs  or  involved  in  the  issue  that  the 
court  may  interfere.  So  long  as  the  opening  or  closing  address 
is  based  upon  facts  intended  to  be  proved  and  pertinent  to  the 
issue  or  upon  facts  which  the  proof  tends  to  establish,  the  man- 


Digitized  by 


GoogI( 


422  NEW    YOBK    GBIMINAL    BEPOST8,   VOL.    XVU. 

ner  of  presenting  them  must  be  left  very  largely  to  the  good 
sense  and  good  taste  of  the  advocate  and  the  watchful  vigilance 
of  the  trial  court.  The  case  must  be  quite  exceptional  where  a 
question  of  law,  reviewable  in  this  court,  is  presented,  based 
upon  the  address  of  the  prosecuting  officer. 

The  charge  of  the  court  covered  all  the  legal  principles  ap- 
plicable to  this  case,  and,  I  think,  is  not  open  to  any  just 
criticism.  The  jury  retired  to  deliberate  upon  their  verdict 
at  about  half-past  6  in  the  evening.  In  about  four  hours 
afterwards  they  requested  that  certain  portions  of  the  charge 
should  be  read  to  them.  They  were  brought  into  court  and  the 
charge  called  for  was  read.  In  reply  to  a  question  from  a  juror 
the  court  gave  some  further  instructions,  the  point  of  which 
was  that  a  reasonable  doubt  must  be  founded  upon  the  evidence 
in  the  case.  The  >defendant'8  counsel  excepted  and  asked  that 
some  further  instructions  be  given,  which  he  formulated.  The 
court  charged  some  of  the  requests  and  refused  others,  but  no 
legal  error  can  be  or  is  based  upon  what  then  took  place.  About 
an  hour  later  the  jury  again  came  into  court  and  requested  that 
what  the  court  said  to  defendant's  counsel's  requests  "  as  to  lack 
or  absence  of  evidence  "  be  read  to  them.  It  was  read,  includ- 
ing the  exception  of  defendant's  counsel  and  his  supplemental 
requests  and  what  the  court  said  in  response  to  the  same.  It 
was  then  11  o'clock,  and  the  court,  perceiving  that  another 
juror  was  about  to  propound  a  question,  remarked  that  any 
further  questions  must  be  stated  through  the  foreman.  The 
court  also  perceiving  that  the  defendant's  counsel  was  about  to 
make  another  request,  remarked  that  he  would  not  hear  him 
further  and  an  exception  was  taken.  The  ruling  that  questions 
by  jurors  must  be  through  the  foreman  was  reasonable  and 
within  the  discretion  of  the  court,  and  the  refusal  to  hear  coun- 
sel further  at  that  stage  of  the  case  was  not  legal  error.  The 
jury  called  for  the  reading  of  certain  parts  of  the  record.  It 
was  read  but  no  new  instructions  were  given.     The  defendant's 
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counsel  had  been  fully  heard  upon  numerous  requests  before  the 
jury  retired  and  subsequently  when  they  came  into  court  He 
had  no  right  to  reopen  the  case  to  propound  fresh  requests  after 
having  covered  every  aspect  of  the  case  already.  The  jury, 
through  the  foreman,  had  stated  to  the  court  that  they  were 
likely  to  agree  in  a  very  short  time  and  the  court  in  the  exer- 
cise of  discretion  might  refuse  to  detain  them  longer  at  a  late 
hour  of  the  night  after  an  exhaustive  trial  in  which  every  possi- 
ble view  of  the  case  had  been  presented  by  defendant's  counsel 
in  argument  and  by  requests  to  charge. 

There  are  two  other  exceptions  in  the  case  that  illustrate  the 
tendency,  too  prevalent,  of  prosecuting  oflScers  to  inject  into  the 
record  of  a  capital  case  all  manner  of  close  and  doubtful  ques- 
tions, that  while  they  add  nothing  to  the  strength  of  the  People's 
case,  serve  to  embarrass  this  court  in  any  review  of  the  judg- 
ment and  greatly  increase  its  labors.  The  defendant's  counsel 
called  a  witness  and  propounded  to  her  a  series  of  questions  all 
intended  to  prove  that  three  years  prior  to  the  homicide  the 
witness  had  seen  a  pistol  in  the  hands  of  the  deceased  and  that 
she  then  stated  that  she  intended  to  commit  suicida  The  ques- 
tions were  all  objected  to  by  the  district  attorney,  excluded  by 
the  court,  and  an  exception  taken  to  the  ruling.  We  must  as- 
sume that  the  witness,  if  permitted,  would  have  answered  the 
questions  in  the  affirmative.  We  think  that  this  testimony, 
though  quite  remote,  was  admissible  on  an  issue  of  fact  involv- 
ing tie  question  whether  the  deceased  took  her  own  life  or  her 
death  was  caused  by  the  act  of  the  defendant.  If  it  be  true 
that  the  deceased  at  any  time  carried  or  kept  a  pistol,  or  was 
familiar  with  the  use  of  it,  that  circumstance  had  some  bearing 
on  the  issue  in  the  case,  though  very  slight.  But  the  theory  of 
suicide  had  such  a  very  slender  support  in  the  evidence  that  the 
error,  if  any,  cannot  be  regarded  as  material.  The  only  basis 
for  that  suggestion  was  the  statements  of  the  defendant  himself 
after  the  shooting  occurred,  and,  although  a  witness  in  his  own 
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behalf  at  the  trial,  he  testified  to  no  fact  in  support  of  Uiese 
statements.  The  testimony  all  tended  to  show  that  he  was  in 
the  rooms  at  the  time,  and  jet,  when  on  tlie  stand,  he  claimed 
that  he  did  not  hear  the  firing  and  had  no  knowledge  as  to  how 
it  occurred.  The  jury  could  have  found,  in  view  of  all  the 
facts,  that  these  statements  of  the  defendant  were  intended  to 
divert  attention  and  suspicion  from  himself. 

The  district  attorn^  produced  and  put  in  evidence  against 
the  objection  and  exception  of  the  defendant's  counsel  certain 
records  from  the  police  courts  of  criminal  proceedings  instituted 
by  the  wife  against  the  defendant  in  the  year  1898,  and  again 
in  1900.  These  records  contain  the  sworn  complaints  of  the 
wife,  charging  the  defendant  with  disorderly  conduct,  threats 
and  assaults,  and  also  abandonment  and  refusal  to  support  or 
provide  for  her  or  her  child.  Then  follows  the  warrant  for  his 
arrest,  the  return  of  the  officer,  the  bail  bonds  and  other  proceed- 
ings in  detail.  In  at  least  two  of  the  cases  the  record  shows 
that  in  the  end  the  proceedings  were  withdrawn  at  the  request 
of  the  wife.  These  records  were  offered  to  show  the  relations 
between  the  husband  and  wife,  and,  hence,  a  motive  on  his  part 
for  the  commission  of  the  crime.  But  the  defendant's  brutal 
conduct  towards  his  wife,  the  absence  of  all  respect  or  affection 
on  his  part  for  her  and  his  disregard  of  every  duty  that  he  owed 
to  her,  were  all  abundantly  established  by  the  testimony  of 
living  witnesses,  and,  hence,  the  records  from  the  police  courts 
were  unecessary.  They  did  not  prove  that  defendant  was 
actually  guilty  of  the  various  offenses  diarged  in  the  affidavits, 
since  there  was  no  judgment  in  the  proceedings.  They  did, 
however,  prove  one  fact  that  was  material,  and  that  is  that  the 
defendant  had  been  arrested  and  prosecuted  upon  charges  made 
by  the  deceased.  Whether  the  defendant  was  innocent  or  gailty 
of  the  charges,  the  jury  could  have  found  that  all  these  things 
still  rankled  in  his  bosom,  especially  as  there  was  no  change  in 
the  general  relations  of  the  parties,  and  no  reformation  in  the 
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defendant's  conduct.  These  proceedings,  although  at  least  two 
years  prior  to  the  homicide,  would  naturally  beget  in  the  mind 
of  a  person  constituted  as  the  defendant  evidently  is,  a  feeling 
of  animosity  and  hatred  that  could  not  be  gratified  except  by 
the  most  extreme  acts  of  violence.  The  strength  of  the  motive 
in  such  cases  depends  largely  upon  circumstances.  In  this  case 
had  the  parties  become  reconciled  and  the  conduct  of  the  hus- 
band had  undergone  a  total  change  upon  the  withdrawal  of  the 
proceedings  by  the  wife,  the  proof  would  be  very  weak,  if  admis- 
sible at  alL  But  the  relation  of  husband  and  wife  differs  in 
this  respect  from  all  others,  and  when,  as  in  this  case,  the  causes 
that  beget  domestic  quarrels  still  exist  and  are  in  full  operation, 
remote  occurrences  frequently  have  a  powerful  influence  upon 
the  mind.  But  the  records  were  not  admissible  to  prove  any 
fact  stated  or  recited  therein  or  prove  that  the  defendant  had 
committed  any  of  the  acts  charged,  and  had  this  specific  objec- 
tion been  made  when  the  papers  were  offered  it  should  have 
been  sustained.  The  objection,  however,  was  general,  on  the 
ground  that  the  records  related  to  matters  too  remote,  and  was 
properly  overruled.  (Murphy  v.  People,  63  N.  T.  592.) 
There  was  really  no  dispute  about  the  fact  that  the  relations 
of  the  parties  during  their  entire  married  life  and  down  to  the 
day  of  the  homicide  were  strained  to  such  a  tension  that  acts 
of  violence  were  liable  to  occur  and  might  be  expected  at  any 
time,  and  even  if  the  objection  had  been  limited  to  the  point 
suggested  it  would  be  diflScult  to  say  that  the  admission  of  the 
papers  could  work  any  prejudice  to  the  accused.  This  court 
is  required  to  decide  cases  of  this  character  without  regard  to 
technical  errors  or  defects  or  exceptions  that  raise  no  substantial 
question  that  could  prejudice  the  rights  of  the  defendant 
(Code,  sec.  542.)  The  exceptions  discussed  in  the  last  two 
points  fairly  come  within  the  scope  of  that  section,  and  the  error, 
if  any,  in  the  ruling  of  the  court,  could  not  prejudice  the  rights 
of  the  accused. 
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In  determining  the  guilt  or  innocence  of  the  defendant  it 
was  impossible  for  the  jury  to  overlook  the  general  featuree  of 
the  case  or  to  mistake  their  significance  as  bearing  upon  the 
truth  of  the  matters  involved  in  the  issue.  The  defendant  spent 
the  day  which  ended  in  the  tragedy  in  idleness  and  in  visitbg 
saloons.  He  was  in  a  condition  of  mind,  as  appears  from  some 
of  his  own  statements  (testified  to  by  witnesses),  to  commit  the 
act  with  which  he  is  charged.  The  shooting  took  place  when 
the  father,  brother  and  sister  of  the  wife  were  absent  and  no 
human  eye  could  witness  the  tragedy.  The  jury  could  have 
found  that  the  husband  and  wife  were  alone  in  the  room  when 
the  shots  were  fired.  The  number,  character  and  course  of  the 
wounds,  one  passing  through  the  right  hand,  show  that  they 
oould  not  have  been  self-inflicted.  The  defendant's  ostentatious 
parade  of  the  pistol  after  the  shooting  as  the  weapon  with  which 
the  deceased  committed  suicide  and  everything  he  did  and  said 
while  his  wife  lay  prostrate  upon  the  floor  pointed  to  him  as  the 
author  of  her  death.  He  has  been  defended  by  zealous  counsel 
with  great  skill  and  ability.  No  point  was  overlooked  either  at 
the  trial  or  upon  the  argument  in  this  court  that  could  possibly 
inure  to  the  benefit  of  his  client  There  are  a  great  many  excep- 
tions in  the  case  that  have  not  been  referred  to,  but  we  have 
examined  them  all  and  find  that  the  record  does  not  present 
any  error  of  law  or  fact  that  would  warrant  this  court  in  inter 
fering  with  the  judgment^  and  so  it  must  be  affirmed. 

Pakkee,  Ch.  J.,  Gray,  Haight,  Mabtin,  Cui-len  and 
Werner,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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Supreme  Conrt— Appellate  DiYislon— Third  Department. 

June,  1903. 
THE  PEOPLE  V.  CHRISTOPHER  J.  SLAUSON. 

(85  App.  Div.  166.) 

1.  Tbiai^ — Evidence — Pbosecution  may  not  Put  in  Issue  Ghahacteb  of 
Accused. 

It  is  not  competent  for  the  government  to  give  in  proof  the  bad 
character  of  the  defendant  unless  he  first  opens  that  line  of  inquiry 
by  evidence  of  good  character. 

2.  Same. 

The  admissibility  of  evidence,  bearing  upon  the  credibility  of  the 
accused  as  a  witness  in  his  own  behalf,  does  not  make  the  defendant's 
character  an  issue  upon  the  trial  or  justify  the  jury  in  taking  the 
character  of  the  accused  into  consideration  in  determining  whether 
he  is  guilty  of  the  particular  crime  charged. 

3.  Same. 

The  charge  that  "  character  is  always  in  issue  when  a  man  is  upon 
trial  for  criminal  offense/'  is  error. 

4.  Same. 

This  was  not  cured  by  a  subsequent  charge  that  the  jury  must  pre- 
sume the  defendant's  character  to  be  good,  but  if  they  found  that 
there  was  any  evidence  relating  to  the  defendant's  character  then  they 
could  determine  whether  his  character  was  good  or  bad. 

Appeal  by  the  defendant,  Christopher  J.  Slauson,  from  a 
judgment  of  the  Supreme  Court,  rendered  on  the  30th  day  of 
December,  1902,  convicting  him  of  a  felony,  and  also  from  an 
order  entered  in  the  office  of  the  clerk  of  the  county  of  Albany 
on  the  3d  day  of  February,  1903,  denying  the  defendant's 
motion  for  a  new  trial,  made  upon  the  ground  of  newly-dis- 
covered evidence. 

The  defendant  did  not  offer  evidence  of  good  character  and 
the  People  did  not  offer  any  evidence  of  general  bad  character. 
The  defendant  was  a  witness  in  his  own  behalf,  and  the  testi- 
mony shows  that  he  was  a  young  man  who  used  vile  language, 
associated  with  other  young  men  of  the  same  class  and  lounged 
with  them  about  drinking  places;  that  he  was  accustomed  to 
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drink  intoxicating  liquors^  and  had^  on  the  day  in  queBtioOi 
drunk  repeatedly. 

The  remarks  of  the  district  attorney  to  the  jury  at  the  close 
of  the  evidence  were  taken  by  the  stenographer  at  the  request 
of  the  defendant's  counsel.  After  the  charge  by  the  courts  re- 
quests to  charge  were  made  by  the  defendant's  oounsel^  and  the 
record  thereof^  so  far  as  material,  is  as  follows:  ^^  Defendant's 
counsel  objecta  and  asks  the  court  to  correct  the  following  por- 
tions of  the  district  attorney's  summing  up;  the  district  attor- 
ney's reference  to  the  defendant's  connection  with  the  *  growler 
gang/  as  being  without  the  evidence.  The  Court:  Yes,  there 
is  no  evidence  of  that  Mr.  Woollard:  Also  to  any  reference 
or  allusion  as  to  the  character  of  the  defendant  on  the  ground 
it  is  not  in  issue  in  this  case.  The  Court:  Character  is  always 
in  issue  when  a  man  is  upon  trial  for  a  criminal  offense.  But 
I  do  not  recall  any  evidence  in  this  case  to  show  that  this  man 
is  a  man  of  bad  character.  We  know  nothing  about  his  diar^ 
acter,  whether  it  is  good  or  bad,  and  in  the  absence  of  any  such 
evidence  his  character  is  supposed  to  be  reasonably  good ;  that 
is^  there  has  been  nothing  brought  against  him,  so  far  as  I  can 
recall,  in  the  evidence,  excepting,  I  think,  in  response  to  one 
inquiry  he  said  he  could  not  tell  whether  he  has  been  convicted 
of  intoxication  or  not  That  is  the  only  evidence  relating  to 
bad  character  that  there  is  in  the  case  that  I  recall.  [Defend- 
ant excepts  to  the  statement]  .  .  .  Mr.  Woollard:  I  aak 
the  court  to  charge  they  must  presume  the  character  of  the 
defendant  to  be  good.  The  Court:  Yes.  Mr.  Addington:  I 
except  to  your  honor's  charge,  the  jury  must  presume  the  de- 
fendant's character  is  good,  and  ask  your  honor  to  diarge  the 
jury  must  determine  from  all  the  evidence  whether  his  character 
is  good  or  bad.  The  Court:  If  there  was  any  evidence  upon 
that  subject  that  would  be  so,  but  in  the  absence  of  any  evidence 
I  think  it  is  fair  to  a  man  upon  trial  that  the  jury  should  assume 
that  up  to  that  time,  up  to  the  time  of  the  commission  of  the 
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oflfense,  he  was  a  reputable  citizen.  Mr.  WooUard :  We  except 
to  that  The  Court:  That  is  favorable  to  you.  Mr.  WooUard : 
Not  as  favorable  as  the  law  contemplates." 

William  E.  WooUard,  for  the  appellant 

George  Addington  and  Eobert  H.  McCormic,  for  the  re- 
spondent 

Chase,  J. :  An  issue  is  a  single  material  point  of  law  or  fact 
depending  in  the  suit,  which,  being  affirmed  on  the  one  side 
and  denied  on  the  other,  is  presented  for  determination.  (Web- 
ster Lit  Diet ;  Simonton  v.  Winter,  30  TJ.  S.  [5  Pet]  141.) 

It  is  the  privilege  of  the  accused  to  put  his  character  in  issue, 
or  not.  If  he  does,  and  oflFers  evidence  of  good  character,  then 
the  prosecution  may  give  evidence  to  rebut  or  counteract  it; 
but  it  is  not  competent  for  the  government  to  give  in  proof  the 
bad  character  of  the  defendant  unless  hu  first  opens  that  line  of 
inquiry  by  evidence  of  good  character.  (2  Colby  Grim.  Law, 
206.) 

A  prisoner  on  trial  may  show  what  his  reputation  is  and  then 
the  question  is  open  to  the  prosecution  and  for  the  jury  to 
determine  like  other  controverted  facte.  But  if  the  prisoner 
chooses  to  give  no  evidence  on  the  subject  the  jury  are  not  at 
liberty  to  indulge  in  conjecture  that  his  character  is  bad,  in 
order  to  infer  that  he  is  guilty  of  the  particular  crime  charged. 
GJood  character  is  a  shield  which  the  prisoner  may  use  if  he  has 
it,  but  if  he  is  content  to  leave  his  character  entirely  out  of  the 
case  the  jury  are  not  thence  to  infer  that  it  is  bad.  Under  such 
circumstances  the  general  character  of  the  accused  is  hardly  a 
subject  to  be  considered  by  the  jury,  and  they  should  determine 
the  guilt  or  innocence  of  the  accused  upon  the  evidence  before 
them  and  wholly  irrespective  of  the  question  of  general  char- 
acter.    (People  V.  Bodine,  1  Den.  281,  314.) 
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To  admit  evidence  of  bad  character  against  the  accused  it  is 
necessary  that  he  shajl  have  already  put  his  character  clearly 
and  expressly  in  issue.     (Underhill  Crim.  Ev.  sec.  78.) 

It  is  a  fundamental  principle  of  the  criminal  law  that  the 
character  of  the  defendant  cannot  be  impeached  or  attacked  by 
the  State  unless  he  puts  his  character  in  issue  eitiher  by  becom- 
ing a  witness  in  his  own  behalf  or  by  offering  evidence  in  sup 
port  of  his  character.     (Hughes  Crim.  Law,  sec  3155.) 

Where  an  aocu^  becomes  a  witness  in  his  own  behalf  he 
may  be  crossrexamined  the  same  as  any  other  witness,  and  his 
character  for  truth  and  veracity  may  be  considered  in  dete^ 
mining  the  weight  to  be  given  to  his  testimony,  and  within  the 
discretion  of  the  trial  court  he  may  be  asked  as  to  specific  facts 
which  tend  to  discredit  him  or  to  impeach  his  moral  character  as 
bearing  upon  credibility.  (Abb.  Tr.  Brief  [Crim.  Causes], 
sees.  396,  397.) 

The  admission  of  evidence  bearing  upon  the  credibility  of  the 
accused  as  a  witness  in  his  own  behalf  does  not  make  the  defend- 
ant's character  an  issue  upon  the  trial  or  justify  the  jury  in 
taking  liie  character  of  the  accused  into  consideration  in  deter- 
mining whether  he  is  guilty  of  the  particular  crime  charged. 

General  character  only  can  be  considered  in  determining  the 
guilt  or  innocence  of  an  accused.  It  is  general  character  alone 
which  can  afford  any  test  of  general  conduct  or  raise  a  pre- 
sumption that  the  person  who  had  maintained  a  fair  reputation 
down  to  a  certain  period  would  not  then  begin  to  act  an  unworthy 
part,  and,  therefore,  proof  of  particular  transactions  in  which 
the  prisoner  may  have  been  concerned  are  not  admissible.  (2 
Colby  Crim.  Law,  204.) 

The  refusal  of  the  court  to  charge  as  requested  by  the  defend- 
ant's coimsel,  that  the  character  of  the  defendant  was  not  in 
issue  in  this  case,  and  the  charge  tihat  "  character  is  always  in 
issue  when  a  man  is  upon  trial  for  a  criminal  offense,"  was 
error. 
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It  is  claimed  by  the  respondent  that  the  subsequent  remarks 
of  the  court  to  the  jury  corrected  the  error,  if  any,  in  said  gen- 
eral statement 

The  subsequent  remarks  of  the  court,  in  substance,  were  that 
the  jury  must  presume  the  defendant's  character  to  be  good,  but 
if  they  found  that  there^was  any  evidence  relating  to  the  de- 
fendant's character  then  they  could  determine  whether  his  char- 
acter was  good  or  bad.  All  of  the  statements  of  the  court  are 
confirmatory  of  the  first  general  statement  on  the  subject  of 
character.  The  jury  were  not  told  that  general  character  alone 
could  be  considered  in  determining  the  guilt  or  innocence  of  the 
defendant,  nor  that  as  evidence  of  general  character  had  not 
been  given  his  character  was  not  in  issue;  nor  were  they  told 
that  the  evidence  received  relating  to  the  defendant  should  only 
be  considered  in  determining  the  weight  to  be  given  to  his  testi- 
mony. The  jury  clearly  were  left  with  the  understanding  that 
they  could  determine  whether  there  was  any  evidence,  either 
general  or  relating  to  specific  acts,  affecting  the  defendant's 
character,  and  that  such  evidence,  if  any,  could  be  considered 
by  them  in  determining  whether  he  was  guilty  as  charged. 

For  the  reason  stated  the  judgment  of  conviction  should  be 
reversed  and  a  new  trial  granted. 

All  concurred,  except  Chester,  J.,  dissenting. 

Judgment  of  conviction  reversed  and  new  trial  granted. 
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Supreme  Court— Appellate   DlTision— Third  Department 

June,  1903. 

THE  PEOPLE  V.  JOHN  E.  WALLACE  ET  AL 

(86  App.  Div.  170.) 

DisTUBBiNO  Public  Peace — Penal  Ck)DE,  Sec.  675. 

Upon  the  trial  of  defendants  for  disturbing  the  public  peace,  it 
appeared  that  they  represented  the  Socialist  Labor  party;  that  ther 
notified  the  chief  of  police  that  they  would  hold  a  meeting  at  8  p.  m. 
at  a  certain  corner  and  requested  that  the  meeting  be  policed;  that 
the  speakers  stood  on  a  dry  goods  box  in  the  middle  of  the  street; 
that  a  crowd  of  2,000  to  4,000  people  gathered,  wholly  blocking  the 
street;  that  the  police  requested  them  to  stop  speaking,  and  thej  re 
fused;  that  the  officers  made  an  effort  to  clear  the  streets  and  re- 
moved the  boxes  to  the  sidewalk,  when  defendants  dragged  the  boxes 
to  the  middle  of  the  street  and  continued  speaking;  that  there  were 
threats  from  the  crowd  and  one  man  was  struck  with  a  stone,  when 
defendants  were  arrested  for  violating  section  675  of  the  Penal  Code. 
Held,  that  whether  the  public  peace  was  seriously  disturbed  and  en- 
dangered by  defendants  was  a  question  of  fact  for  the  jury ;  that  the 
per  si  stance  of  defendants  in  dragging  these  boxes  into  the  street 
and  in  loudly  haranguing  the  crowd  in  defiance  of  the  police,  etc., 
were  the  immediate  causes  of  the  serious  disturbance  and  danger  to 
the  public  peace. 

Pabkee,  p.  J.,  dissenting. 

Appeal  by  the  defendanta,  John  E.  Wallace  and  another, 
from  a  judgment  of  the  Coimty  Court  of  Montgomery  county 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Montgomery  on  the  12th  day  of  March,  1902,  affinn- 
ing  a  judgment  of  the  Court  of  Special  Sessions  of  the  city  of 
Amsterdam,  bearing  date  the  17th  day  of  October,  1902,  con- 
victing the  defendants  of  a  misdemeanor. 

Benjamin  Patterson,  for  the  appellants. 

Frank  G.  Kelsey  and  Louis  S.  Carpenter,  for  the  respondent 
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Chase,  J. :  The  defendants  were  convicted  of  violating  sec- 
tion 676  of  the  Penal  Coda  That  section  of  the  Penal  Code, 
so  far  as  the  same  is  material  in  this  case,  reads  as  follows: 
"  Sec  675.  ...  A  person  who  wilfully  and  wrongfully 
commits  any  act  .  .  .  which  seriously  disturbs  or  endan- 
gers the  public  peace  .  .  .  for  which  no  other  punishment 
is  expressly  prescribed  by  this  Code,  is  guilty  of  a  misdemeanor 

On  the  16th  day  of  September,  1901,  an  organizer  of  the 
Socialist  Labor  party  served  a  notice  on  the  chief  of  police  of  the 
city  of  Amsterdam  "  that  a  meeting  under  the  auspices  of  the 
Socialist  Labor  party  will  be  held  Saturday,  September  21, 
1901,  at  8  p.  m.,  at  the  comer  of  West  Main  and  Market  streets. 
We  request  that  you  see  this  meeting  is  policed  for  the  preser- 
vation of  order."  The  place  was  at  the  intersection  of  business 
streets  which  crossed  each  other  at  right  angles  and  was  one  of 
the  busiest  portions  of  the  city. 

Prior  to  the  meeting  the  defendants  obtained  two  dry  goods 
boxes,  one  of  which  was  placed  in  the  street  near  the  curb,  and 
upon  which  was  piled  literature  for  distribution  and  for  sale. 
The  other  was  placed  at  or  near  the  center  of  West  Main  street 
and  a  few  feet  from  the  line  of  Market  street  About  8  o^clock 
said  organizer  stood  on  the  box  in  the  center  of  the  street  and 
told  those  within  his  hearing  that  they  were  about  to  hold  a 
public  meeting  of  the  Socialist  Labor  party,  and  then  introduced 
the  defendant  Lake.  Lake  talked  for  fifteen  or  twenty  min- 
utes without  being  disturbed.  The  chief  of  police  then  ap- 
proached Lake  and  asked  him  if  he  had  a  permit  from  the 
mayor  to  hold  a  meeting  there.  Lake  replied,  as  testified  to  by 
him :  "  I  told  him  the  Socialist  Labor  party  was  a  regular  politi- 
cal party,  which  occupied  the  third  column  on  the  oflSoial  ballot 
of  New  York  State,  and  that  the  Constitution  of  the  United 
States  granted  the  right  of  free  speech,  and  the  public  assem- 
VoL.  XVII— 28 
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blage  of  people  in  any  highway  in  the  country,  and  we  didn't 
need  a  permit  from  any  mayor  to  exercise  that  right" 

The  chief  of  police  then  went  away  and  returned  in  a  short 
time  with  another  officer.  During  the  time  the  chief  of  police 
was  away  Lake  continued  to  address  the  crowd,  which  was 
increasing  in  numbers.  When  the  officers  returned  the  side- 
walks were  wholly  blocked  and  the  street  was  filled  with  people, 
blocking  the  same  except  on  one  side,  where  it  was  open  for  the 
passage  of  vehicles.  The  chief  of  police  then  stated  to  Lake 
that  he  was  obstructing  the  street  and  would  have  to  stop  speak- 
ing, to  which  Lake  replied,  as  testified  to  by  him :  "  I  told  him 
there  was  a  passageway  in  which  two  teams  could  pass  eadi 
other  on  the  opposite  side  of  the  street,  and  the  street  was  not 
obstructed  by  one  man  standing  on  a  box ;  if  the  sidewalks  were 
not  clear  it  was  the  duty  of  the  police  to  keep  them  clear." 

The  officers  then  attempted  to  clear  the  sidewalks  and  street 
without  interfering  with  the  speaker,  and  they  were  unable  to 
do  so.  The  crowd  continued  to  increase  in  numbers  and  the 
officers  went  away  and  were  gone  for  ten  or  fifteen  minutes, 
during  which  time  the  defendant  Lake  addressed  the  crowd, 
and  when  the  diief  of  police  returned  he  had  with  him  most  or 
all  of  the  police  force  of  the  city,  and  he  then  found  that  the 
crowd  numbered  from  2,000  to  4,000  people,  and  that  the  inter 
section  of  the  streets,  the  sidewalks  and  the  several  streets  lead- 
ing thereto  were  wholly  blocked  to  pedestrians  and  teams.  An 
ineffectual  effort  was  made  to  clear  the  streets.  The  defend- 
ants were  then  requested  to  stop  speaking,  but  they  refused  to 
do  so.  The  officers  made  a  further  effort  to  clear  the  streets 
and  removed  the  boxes  to  the  sidewalk.  The  defendants  re^ 
sisted  such  efforts  and  the  defendant  Wallace  dragged  one  of  the 
boxes  back  to  the  center  of  the  street  and  both  defendants  jumped 
upon  the  box  from  time  to  time  and  addressed  the  crowd  from 
the  box  and  from  the  ground.  The  crowd  was  increasing  in 
numbers  and  in  density;  there  were  cat-calls  and  hisses;  the 
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defendants  were  speaking  very  loud;  from  the  crowd  threats 
were  heard,  and  one  man  was  struck  by  a  stone.  The  chief  of 
police  was  called  upon  by  different  persons  to  clear  the  streets. 
The  situation  was  growing  worse  continually  and  a  general 
breach  of  the  peace  was  imminent ;  the  police  were  unable  to 
handle  the  crowd  so  long  as  the  defendants  persisted  in  speaking. 
They  were  arrested  and  taken  to  the  station  house,  after  which 
the  police  without  difficulty  dispersed  the  crowd. 

Written  information  was  filed  against  the  defendants  for  vio- 
lating section  675  of  the  Penal  Code,  "  in  that  at  the  time  and 
place  aforesaid  they  did  annoy  and  interfere  with  various  per- 
sons in  said  city  by  offensive  and  disorderly  acts  and  language, 
and  did  seriously  endanger  the  public  peaca" 

The  question  of  Ihe  constitutional  right  of  citizens  to  peace- 
ably assemble  and  discuss  public  questions  is  not  before  us  for 
discussion,  neither  is  it  necessary  to  determine  whether  such 
constitutional  right  authorizes  a  person  to  hold  a  public  meeting 
in  a  public  street  without  the  permission  of  the  municipality. 
Streets  and  highways  are  for  the  use  of  all  the  public  to  pass 
and  repass  thereon,  and  it  is  the  duty  of  the  police  authorities 
of  a  city  to  see  that  a  reasonable  passageway  is  preserved.  That 
the  public  peace  was  seriously  disturbed  and  endangered  at  the 
time  of  the  defendants'  arrest  cannot  be  doubted  by  any  one 
who  examines  the  record  herein.  Whether  such  serious  dis- 
turbance and  danger  was  caused  by  the  defendants  was  a  ques- 
tion of  fact  presented  to  the  jury  after  all  parties  had  had  a  full 
and  fair  opportunity  to  present  their  evidence  in  relation  thereto. 
Whatever  other  influences  may  have  aided  in  bringing  about 
th?  situation  as  it  existed  immediately  before  the  arrests  were 
made,  it  is  reasonably  certain  that  the  persistence  of  the  defend- 
ants in  dragging  their  boxes  into  the  street  and  in  loudly 
haranguing  the  crowd  in  defiance  of  the  police  and  the  senti- 
ments of  those  there  congregated,  were  at  that  particular  time 
the  immediate  causes  of  the  serious  disturbance  and  danger  to 
the  public  peace.     As  said  by  the  Court  of  Appeals  in  People  v. 
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Most  (171  N.  T.  423) :  "A  breach  of  the  peace  is  an  offense 
well  known  to  the  common  law.  It  is  a  disturbance  of  public 
order  by  an  act  of  violence,  or  by  any  act  likely  to  produce  vio- 
lence, or  which,  by  causing  consternation  and  alarm,  disturbs 
the  peace  and  quiet  of  the  community." 

The  jury  has  found  the  defendants  guilty  of  seriously  dis- 
turbing and  endangering  the  public  peace,  and  the  verdict  is  not 
against  the  weight  of  evidenoa  The  judgment  of  conviction 
should  be  affirmed. 

All  concurred,  except  Pabkeb,  P.  J.,  dissenting. 

Judgment  of  conviction  affirmed. 


Supreme  Gonrt— Appellate  Division,  First  Department 

July,  1903. 
THE  PEOPLE  V.  CHAUNOET  W.  WALKER. 

(85  App.  Biv.  556.) 

1.  Grand  Labcent — Obtaining  Monet  bt  Trick  ob  Device. 

The  crime  of  larceny  is  established  by  proof  on  the  part  of  th« 
prosecution,  showing  that  the  defendant  obtained  possession  of  th« 
property  by  some  trick,  fraudulent  device  or  artifice,  with  the  inten- 
tion of  appropriating  it  to  his  own  use  or  that  of  another. 

2.  Sake — Evidence — ^Wbitten   Instbxtment   may   be  Vabied  by  Pawl 
Testimony. 

The  rule  that  parol  evidence  is  not  admissible  to  vary  or  coptradiet 
the  terms  of  a  written  instrument  has  no  application  in  a  criminal 
case. 

3.  Same. 

Upon  the  trial  of  an  indictment  for  grand  larceny  the  prosecution 
gave  testimony  tending  to  show  that  the  complainant  met  the  de- 
fendant through  a  newspaper  advertisement,  and  that  The  defendant 
informed  the  complainant  that  he  represented  an  Illinois  corporation 
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which  desired  to  employ  a  general  agent  for  a  particular  locality  in 
which  it  had  not  been  represented;  that  if  the  complainant  would  ac- 
cept the  position  he  would  receive  a  certain  salary  and  commission  and 
would  be  required  to  furnish  a  bond  for  $2,500  to  secure  the  faithful 
performance  of  his  duties;  that  the  complainant  offered  to  furnish  the 
bond,  but  that  the  defendant  refused  to  accept  it,  saying  that  the 
corporation  had  adopted  the  system  of  having  its  agents  purchase 
stock  of  the  corporation  and  of  depositing  the  purchase  money  in  a 
trust  fund,  to  be  returned  when  the  agents  severed  their  connection 
with  the  corporation;  that,  as  a  result  of  several  interviews  with 
the  defendant,  the  complainant  agreed  to  accept  the  position  and 
made  a  deposit  of  a  check  for  $100,  which,  at  the  defendant's  direction, 
was  sent  direct  to  the  corporation  at  Chicago;  that  it  was  subse- 
quently agreed  between  the  defendant  and  the  complainant  that 
the  defendant  should  purchase  $1,000  instead  of  $2,600  worth 
of  stock;  that  the  complainant  thereupon  gave  a  check  for  $900, 
payable  to  the  order  of  the  corporation,  and  that  the  con- 
tract of  employment  was  then  signed  and  the  certificates  of  stock  de- 
livered; that  the  defendant  immediately  had  the  check  certified  and 
forwarded  the  same  to  the  corporation,  which  collected  the  same. 
Complainant  subsequently  ascertained  that  there  were  several  others 
who  held  similar  appointments  in  that  locality.  He  then  endeavored 
in  vain  to  secure  from  the  corporation  the  money  he  had  paid,  and 
the  corporation  subsequently  went  into  the  hands  of  a  receiver. 
4.  Same. 

Evidence  was  also  given  to  the  effect  that  when  the  defendant  was 
arrested,  he  admitted  that  the  complainant  had  been  robbed  and  stated 
that  he  would  return  the  money  to  him.  Held,  that  the  evidence  was 
sufficient  to  authorize  a  finding  that  the  defendant  had  fraudulently 
obtained  the  money  represented  by  the  $900  check  with  the  intention 
of  appropriating  the  money  to  his  own  use  or  that  of  the  corporation 
which  he  represented,  and  that  he  was,  therefore,  guilty  of  larceny  as 
defined  by  section  628  of  the  Penal  Code. 

INORAHAM,  J.,  dissenting. 

Appeal  by  the  defendant,  Chauncey  W.  Walker,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  city  and  county  of  New  York,  entered  on  the  10th  day  of 
December,  1902,  convicting  him  of  grand  larceny  in  the  first 
degree,  and  also  from  an  order  denying  his  motion  for  a  new 
trial  and  in  arrest  of  judgment 
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Charles  E.  Le  Barbier,  for  the  appellant. 
Eobert  C.  Taylor,  for  the  respondent. 

McLaughlin,  J. :  The  defendant  was  convicted  of  the  crime 
of  grand  larceny  in  the  first  degree  and  sentenced  to  State  prison 
for  an  indeterminate  term  of  not  less  than  two  nor  more  than 
three  years,  and  he  has  appealed  from  the  judgment  and  orders 
denying  motions  in  arrest  of  judgment  and  for  a  new  trial 

It  is  urged  that  the  judgment  and  orders  should  be  reversed, 
principally  upon  the  ground  that  the  verdict  of  the  jury  was  not 
warranted  by  the  evidence.     After  a  careful  examination  of  the 
record  I  am  satisfied  that  at  the  close  of  the  trial  the  evidence 
was  not  only  sufficient  to  require  the  submission  of  the  defend- 
ant's guilt  to  the  jury,  but  that  it  sustained  their  verdict.     The 
indictment  contained  three  counts,  each  of  which  diarged  in 
substance,  though  in  a  different  way,  that  the  defendant,  on  the 
29th  day  of  June,  1901,  stole  from  one  Cavanaugh,  the  com- 
plaining witness,  $900.     The  testimony  offered  by  the  People 
at  the  trial  to  sustain  the  charge  set  out  in  the  indictment  was 
substantially  as  follows:    That  sometime  prior  to  the  29th  of 
June,  1901,  Cavanaugh,  through  an  advertisement  which  ap- 
peared in  the  Nem  York  Herald,  met  the  defendant,  who  then 
informed  him  that  he  represented  the  Policy  Holders'  National 
Union  of  Chicago,  an  Illinois  corporation,  whose  business  was 
to  investigate  insurance  policies  to  determine  whether  they  were 
correct  in  form  and  issued  by  responsible  companies;  that  spuch 
corporation  would  like  to  engage  a  general  agent  for  the  States 
of  New  York,  New  Jersey  and  Connecticut;  that  it  was  "  vii^n 
territory',"  no  business  having  been  done  by  it  therein ;  that  if 
Cavanaugh  would  accept  the  position  he  should  have  the  sole 
agency  of  such  States  and  receive  a  salary  of  $150  per  month, 
after  deducting  certain  expenses,  and  in  addition  thereto  20 
per  cent  commission  on  all  the  business  which  he  did ;  that  he 
would  be  required  to  furnish  a  bond  for  $2,500  to  guarantee 
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the  faithful  performance  of  his  duties ;  that  defendant,  on  being 
informed  that  such  bond  would  be  fumiahed,  said  that  was  not 
what  they  wanted ;  that  the  corporation  had  adopted  the  system 
"  laid  down  by  Mr.  Lipton  and  Mr.  Andrew  Carnegie  and  some 
of  the  large  concerns  throughout  the  world/'  which  was  that  an 
agent  should  purchase  stock  of  the  corporation  and  the  money 
paid  on  sudi  purchases  would  be  put  in  a  trust  fund,  and  when 
they  severed  their  connections  the  money  would  be  returned; 
that  is,  the  corporation  would  redeem  the  stock;  that  Gava- 
naugh  said  he  would  take  the  matter  under  consideration,  and 
defendant  then  informed  him  that  he  had  better  connect  him- 
self with  the  corporation  at  once  or  he  would  lose  the  chance, 
inasmuch  as  there  were  several  others  who  wanted  the  position ; 
that  Cavanaugh  subsequently  visited  Chicago  and  had  a  talk 
with  the  president  of  the  corporation  and  also  with  the  defend- 
ant's brother,  who  was  the  secretary  and  treasurer;  that  there- 
after he  received  a  communication  from  the  defendant  and  other 
interviews  took  place,  as  the  result  of  which  Cavanaugh  agreed 
to  accept  the  position  and  made  a  deposit  of  a  check  for  $100, 
which,  at  the  defendant's  suggestion,  was  sent  direct  to  the  cor- 
poration at  Chicago;  that  a  few  days  later  the  defendant  wrote 
Cavanaugh  asking  for  an  interview  and  saying  that  he  had  lie 
"  contract,  certificates  and  supplies,"  in  response  to  which  Cava- 
naugh, on  the  29th,  met  the  defendant  and  told  him  that  it  was 
impossible  to  raise  $2,500 ;  that  the  best  he  could  do  was  to  take 
$1,000  worth,  and  defendant  replied :  "  Well,  .  .  .  our 
company  won't  object  to  that,"  but  "  we  would  like  the  money 
in  cash,"  and  on  being  informed  by  Cavanaugh  that  he  could 
not  give  the  cash,  but  would  give  a  check,  answered :  "  Well, 
.  .  .  let  me  have  the  check;"  that  a  check  for  $900  was 
thereupon  given,  payable  to  the  order  of  the  corporation,  the 
contract  was  then  signed  and  the  certificates  of  stock  delivered ; 
that  the  defendant  immediately  had  this  check  certified  and  for- 
warded it  to  the  corporation,  by  whom  the  same  was  collected. 
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and  it  id  the  money  obtained  by  means  of  this  check  that  the 
defendant  is  charged  with  stealing. 

After  this  dieck  was  delivered,  the  defendant,  in  connection 
with  Cavanaugh,  engaged  an  office,  into  which  was  pat  furniture 
of  small  value  and  then  the  defendant  disappeared,  promising 
to  return  in  a  few  days  to  instruct  Cavanaugh  how  to  conduct 
the  business.  He  did  not  return,  nor,  so  far  as  appears,  was 
he  again  in  the  State  until  he  was  by  artifice  induced  to  oome^ 
when  he  was  placed  under  arrest 

Scarcely  had  Cavanaugh  opened  his  office  and  held  himself 
out  as  having  the  exclusive  agency  of  the  States  of  New  York, 
New  Jersey  and  Connecticut^  when  he  ascertained  that  there 
were  several  others  who  held  similar  appointments  in  those 
States,  whereupon  he  severed  his  connection  with  the  corpora- 
tion and  endeavored  to  have  the  money  he  paid  returned,  but 
all  of  his  efforts  in  this  direction  were  futile,  and  the  corporation 
itself  shortly  thereafter  ceased  to  do  business  and  a  receiver 
was  appointed. 

Testimony  was  also  offered  to  the  effect  that  when  the  defend- 
ant was  arrested  he  admitted  that  the  complaining  witness  had 
been  robbed,  and  said  to  the  officer  who  had  him  in  charge:  "  I 
am  prepared  ...  in  thirty  minutes  to  give  him  back  his 
money ;  that  is  all  he  wants." 

If  the  testimony  of  the  People's  witnesses  was  true,  I  do  not 
see  how  it  can  be  seriously  questioned  but  what  the  defendant 
was  guilty  of  the  crime  for  which  he  was  indicted.  Cavanau^ 
had  been  deprived  of  his  property  by  the  fraudulent  scheme  or 
device  of  the  defendant,  and  the  jury  had  the  right  to  find  that 
this  had  been  done  by  the  defendant  for  the  purpose  of  appro- 
priating such  property  to  his  own  use  or  that  of  the  corporation 
which  he  represented.  Larceny,  as  defined  by  section  528  of 
the  Penal  Code,  embraces  every  act  which  was  larceny  at  com- 
mon law,  besides  other  offenses  which  were  formerly  indictable 
as  false  pretenses  or  embezzlement.  The  offense  of  larceny  at 
common  law  is  established  by  proof  on  the  part  of  the  prosecu- 
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tion^  showing  that  the  defendant  obtained  poseeesion  of  the 
property  by  some  trick,  fraudulent  device  or  artifice  with  the 
intention  of  appropriating  it  to  his  own  use  or  that  of  another. 
(People  V.  Miller,  169  N.  Y.  339.)  It  is  true  the  defendant 
denied,  and  he  was  corroborated  in  some  respects  by  other  wit- 
nesses, that  he  made  any  false  representations  to  Cavanaugh; 
that  the  money  represented  by  the  checks  would  be  held  in  trust; 
that  on  Cavanaugh's  severing  his  connection  with  the  corpora- 
tion the  money  would  be  returned  to  him,  or  that  he  was  to  have 
the  exclusive  agency  of  the  States  named.  He  also  denied  that 
he  ever  received  any  of  the  money  or  that  he  made  the  statement 
attributed  to  him  at  the  time  of  his  arrest.  But  the  jury  were 
not  bound  to  believe  him  or  his  witnesses,  and  that  they  did  not 
is  evidenced  by  their  verdict  There  being  sufficient  evidence 
to  sustain  it,  and  we  being  satisfied  of  the  defendant's  guilt,  it 
ought  not  to  be  disturbed.  (People  v.  Miller,  supra;  People  v. 
Haxdkett,  82  App.  Div.  86.) 

It  is  also  urged  that  the  court  erred  in  admitting  testimony 
as  to  what  took  place  between  the  defendant  and  Cavanaugh 
prior  to  the  time  the  contract  between  Cavanaugh  and  the  oor^ 
poration  was  signed,  and  in  this  connection  our  attention  is 
called  to  the  rule  that  parol  evidence  is  not  admissible  to  vary 
or  contradict  the  terms  of  a  written  instrument;  but  this  rule 
has  no  application  in  a  criminal  oasa  (People  v.  Barringer, 
76  Hun,  330.)  In  the  case  just  cited  the  recorder  excluded 
testimony  upon  the  ground  that  the  same  was  inadmissible  under 
this  rule,  but  on  appeal  the  judgment  was  reversed.  Van 
Bbuwt,  p.  J.,  saying:  "  It  is  clear  that  in  the  case  of  a  criminal 
prosecution  the  rule  applied  by  the  learned  recorder  cannot  pre- 
vail. The  question  is  as  to  the  felonious  intent  of  this  defend- 
ant ;  and  she  cannot  be  precluded  from  showing  that  such  feloni- 
ous intent  did  not  exist  simply  by  the  production  of  a  paper 
wherein  she  has  written  or  signed  something  inconsistent  with 
her  claim  of  the  non-existence  of  the  felonious  intent.  She  is 
not  estopped  by  any  such  writing.     The  jury  have  a  right  to 
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consider  the  writing  in  determining  tlie  question  as  to  the  credi- 
bility of  the  witnessee  and  the  weight  to  be  given  to  the  testi- 
mony, but  there  is  no  ground  in  a  case  of  that  description  for 
the  application  of  the  rule  that  parol  evidence  cannot  be  oflFered 
to  rebut  the  claim  of  felonious  intent." 

Nor  do  I  find  any  error  in  the  diarge.  A  fair  construction 
of  it  as  a  whole  does  not  justify  the  criticism  made  upon  it  by  the 
appellant's  attorney.  When  the  court  said  that  the  testimony 
oflFered  by  the  People  goes  to  show  that  certain  representations 
were  made  to  the  complaining  witness  that  were  untrue,  it  was 
equivalent  to  saying  that  such  testimony  tended  to  show  and 
must  have  been  so  understood  by  the  jury.  No  exception  was 
taken  to  it,  and  I  am  satisfied  that  the  defendant's  rights  were 
not  prejudiced  by  it  He  had  a  fair  trial,  the  jury  found  him 
guilty,  and  the  evidence  sustains  their  finding. 

The  judgment  of  conviction  and  the  orders  denying  tlie  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  must  be  aflSrmed. 

Van  Brunt,  P.  J.,  O'Brien  and  Hatch,  J  J.,  concurred; 
Ingraham,  J.,  dissented. 

In  GRAHAM,  J.  (dissenting)  :  As  I  view  the  evidence  in  this 
case,  as  a  whole,  I  do  not  think  it  was  suflScient  to  justify  a  con- 
viction. The  defendant,  as  the  agent  of  a  corporation,  induced 
Oavanaugh,  the  complainant,  to  purchase  stock  in  the  corpora- 
tion and  to  pay  therefor  the  sum  of  $1,000,  the  corporation  to 
appoint  the  defendant  its  agent  The  complainant  purchased 
that  stock,  paid  the  $1,000  to  the  corporation,  and  the  conviction 
of  the  defendant  is  based  upon  that  transaction.  It  is  proven, 
without  contradiction,  that  the  defendant  failed  to  profit  in 
any  way  by  the  transaction ;  that  a  portion  of  the  money  paid  to 
the  defendant  was  paid  directly  to  the  corporation,  and  that  the 
balance  was  paid  by  a  check,  which  was  sent  to  the  corporation 
and  collected  by  it  A  contract  creating  the  defendant  an  agent 
of  the  company  was  executed,  and  the  complainant  received  the 
stock  that  he  had  purdiased.     I  do  not  think  that  this  is  suffi- 
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dent  to  sustain  a  finding  that  the  defendant,  ^^  with  the  intent 
to  deprive  or  defraud  the  true  owner  of  his  property,  or  of  the 
use  and  benefit  thereof,  or  to  appropriate  the  same  to  the  use 
of  the  taker,  or  of  any  other  person  ...  by  color  or  aid 
of  fraudulent  or  false  representation  or  pretense,"  took  from 
the  possession  of  the  complainant  any  money  or  personal  prop- 
erty. (Penal  Code,  sec.  528.) 
Judgment  and  orders  aflSrmed. 


Supreme  Court— Appellate  Division — First  Department. 

July,   1903. 

THE  PEOPLE  V.  ALBEKT  J.  ADAMS. 

(85  App.  Div.  390.) 

1.  Common  Gambler — ^Penal  Code,  Sec.  344a — Sufficibnct  of  Indict- 
ment. 

Section  344a  of  the  Penal  Code,  providing  that  a  person  violating 
its  provisions  is  a  "common  gambler,"  is  constitutional,  and  there 
are  two  elements  necessary  to  constitute  the  crime;  (1)  possession 
by  defendant  of  the  forbidden  writing,  etc.,  and  (2)  a  knowledge  of 
the  fact  that  the  writing  is  in  his  possession  and  of  the  character 
thereof. 

2.  Same. 

An  indictment  is  suflScient  which  alleges  that  the  defendant  "  did 
knowingly  have  in  his  possession  a  certain  writing,  paper  and  docu- 
ment representing  and  being  a  record  of  a  chance,  share  and  interest 
in  numbers  sold  in  what  is  commonly  called  policy,  which  said  writ- 
ing, paper  and  document  is  as  follows,  that  is  to  say;"  and  then  sets 
forth  a  description  of  the  document  alleged  to  have  been  found  in  the 
defendant's  possession,  and  in  a  second  count  alleges  that  the  de- 
fendant "did  knowingly  have  in  his  possession  a  paper,  print,  writ- 
ing, numbers,  device,  policy  slip  and  articles  of  a  kind  such  as  is 
commonly  used  in  carrying  on,  promoting  and  playing  the  game 
commonly  called  policy,  which  said  paper,  print,  writing,  numbers, 
device,  policy  slip  and  articles  aforesaid  is  as  follows;"  and  then 
followed  by  a  description  of  the  document  and  writings  found  in  the 
possession  of  the  defendant. 
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3.  Same. 

Held,  that  the  evidence  that  the  forbiddeD  papers  were  found  in  a 
trunk  in  defendant's  private  office,  in  which  were  other  papers  mani- 
festly belonging  to  defendant,  was  sufficient  to  sustain  a  finding  that 
the  former  were  in  defendant's  possession. 

4.  Same — Evidence. 

The  fact  that  the  documents  upon  which  the  indictment  was  found 
were  unlawfully  seized  by  the  police  officers  acting  under  a  search 
warrant,  does  not  render  them  incompetent  as  evidence,  nor  does  their 
admission  in  evidence  require  the  defendant  to  become  a  witneM 
against  himself. 

Appeal  by  the  defendant,  Albert  J.  Adams,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  derk  of  the  county  of  New  York,  on  the  21st 
day  of  April,  1903,  convicting  him  of  a  violation  of  section  34r4a 
of  the  Penal  Code,  and  also,  as  stated  in  the  notice  of  appeal, 
from  an  order  entered  in  said  clerk's  office  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

L.  Lafiin  Kellogg,  for  the  appellant. 

Howard  S.  Gans,  for  the  respondent 

Ingeaham,  J. :  The  defendant  was  indicted  for  a  violation 
of  section  344a  of  the  Penal  Code,  and  appeals  from  a  judg- 
ment of  conviction.  There  are  two  questions  presented  upon 
this  appeal  which  we  think  require  discussion.  The  constitu- 
tionality of  this  section  of  the  Penal  Code  has  been  sustained 
by  this  court  in  People  ex  rel.  Wilson  v.  Flynn  (72  App.  Div. 
67),  and  that  question  is  not  open  to  further  debate  hera 

The  first  question  is  as  to  the  sufficiency  of  the  indictment; 
the  objection  being  that  the  indictment  is  insufficient,  because 
it  neither  alleged  knowledge  by  the  defendant  of  the  character 
of  the  papers,  the  possession  of  which  is  prohibited  by  the 
statute,  nor  that  the  defendant  either  had  used,  or  intended  to 
use,  them  for  an  unlawful  purpose.     Section  34:4a  of  the  Penal 
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Code  provides  that  '^  a  person  .  .  .  \¥ho  shall  have  in  his 
possession,  knowingly,  any  writing,  paper  or  document^  repre- 
senting or  being  a  record  of  any  chance,  share  or  interest  in 
numbers  sold,  drawn  or  to  be  drawn,  or  in  what  is  commonly 
called  *  policy,'  jor  in  the  nature  of  a  bet,  wager  or  insurance, 
upon  the  drawing  or  drawn  numbers  of  any  public  or  private 
lottery;  or  any  paper,  print,  writing,  numbers,  device,  policy 
slip,  or  article  of  any  kind  such  as  is  commonly  used  in  carry- 
ing on,  promoting  or  playing  the  game  commonly  called  *  policy/ 
.  .  .  is  a  common  gambler  and  punishable  by  imprison- 
ment'^  The  act  which  this  section  makes  a  crime  is  the  posses- 
sion, knowingly,  of  any  writing,  paper  or  document  represent- 
ing or  being  a  record  of  any  chance,  share  or  interest  in  num- 
bers sold,  drawn  or  to  be  drawn,  or  in  what  is  commonly  called 
"  policy,"  or  any  paper,  print,  writing,  numbers,  device,  policy 
slip,  or  article  of  any  kind,  such  as  is  commonly  used  in  carry- 
ing on,  promoting  or  playing  the  game  commonly  called 
"  policy."  There  are  two  elements  necessary  to  constitute  this 
crime.  The  first  is  possession  by  the  defendant;  the  second 
is  a  knowledge  of  the  fact  that  the  writing  is  in  his  possession 
and  of  the  character  thereof ;  and  if  the  indictment  sufficiently 
and  clearly  charges  the  defendant  with  these  two  essential 
facts — ^the  possession  of  the  papers,  documents  or  articles  speci- 
fied in  the  statute,  and  knowledge  by  the  defendant  of  such 
possession,  with  knowledge  of  their  character — it  is  sufficient. 

By  section  275  of  the  Code  of  Criminal  Procedure,  the. in- 
dictment must  contain  "  a  plain  and  concise  statement  of  the 
act  constituting  the  crime,  without  unnecessary  repetition;" 
and  section  284  of  the  Code  of  Criminal  Procedure  provides 
that  the  indictment  is  sufficient  if  it  can  be  understood  there- 
from "  that  the  act  or  omission,  charged  as  the  crime,  is  plainly 
and  concisely  set  forth ;"  and  that  "  the  act  or  omission,  charged 
as  the  crime,  is  stated  with  such  a  degree  of  certainty  as  to 
enable  thd  court  to  pronounce  judgment,  upon  a  conviction,  ac- 
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cording  to  the  right  of  the  ease."  Section  285  provides  that 
"  no  indictment  is  insuflScient,  nor  can  the  trial,  judgment  or 
other  proceedings  thereon  be  affected,  by  reason  of  an  impe^ 
faction  in  matter  of  form,  which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant,  upon  the  merits." 
Section  323  provides  that  the  defendant  may  demur  to  the  in- 
dictment when  it  appears  on  the  face  thereof  that  the  indict- 
ment does  not  conform  substantially  to  the  requirements  of 
section  275 ;  that  is,  where  the  indictment  does  not  contain  a 
plain  and  concise  statement  of  the  act  constituting  the  crime, 
without  unnecessary  repetition.  Section  331  provides  that 
"  the  objections  mentioned  in  section  three  hundred  and  twenty- 
three  can  only  be  taken  by  demurrer,  except  that  the  objection 
to  the  jurisdiction  of  the  court  over  the  subject  of  the  indict- 
ment, or  that  the  facts  stated  do  not  constitute  a  crime,  may  be 
taken  at  the  trial,  under  the  plea  of  not  guilty,  and  in  arrest  of 
judgment." 

The  only  objection  to  this  indictment,  therefore,  that  can  be 
considered  on  appeal  from  a  judgment  is,  that  the  facts  stated 
do  not  constitute  a  crime,  and  it  follows  that  if  the  indictment 
charges  the  defendant  with  having  "  in  his  possession,  know- 
ingly, any  writing,  paper  or  document,  representing  or  being 
a  record  of  any  chance,  share  or  interest  in  numbers  sold,  drawn 
or  to  be  drawn,  or  in  what  is  commonly  called  ^  policy,'  .  .  • 
or  any  paper,  print,  writing,  numbers,  device,  policy  slip,  or 
article  of  any  kind  such  as  is  commonly  used  in  carrying  on, 
promoting  or  playing  the  game  commonly  called  *  policy,' "  it 
states  the  facts  which  constitute  the  crime,  and  is  sufficient  after 
a  plea  of  not  guilty.  It  is  settled  under  the  Code  of  Criminal 
Procedure  that  it  is  generally  sufficient  to  state  an  offense  in 
the  language  of  the  statute  defining  the  crime.  (People  v. 
West,  106  N".  Y.  293 ;  People  v.  Weldon,  111  id.  569 ;  People  v. 
Williams,  149  id.  1.)  The  indictment  in  this  case  is  in  the 
words  of  the  statute.      There  are  two  counts.      The  first  count 
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charges  that  the  defendant  "  did  knowingly  have  in  his  posses- 
sion a  certain  writing,  paper  and  document,  representing  and 
being  a  record  of  a  chance,  share  and  interest  in  numbers 
sold  in  what  is  commonly  called  policy,  which  said  writing, 
paper  and  document  is  as  follows^  that  is  to  say;"  and  then 
follows  a  description  of  the  document  and  writing  alleged  to 
have  been  found  in  the  defendant's  possession.  The  second 
count  charges  that  the  defendant  "  did  knowingly  have  in  his 
possession  a  paper,  print,  writing,  numbers,  device,  policy  slip 
and  articles  of  a  kind  such  as  is  commonly  used  in  carrying  on, 
promoting  and  playing  the  game  commonly  called  policy,  which 
said  paper,  print,  writing,  numbers,  device,  policy  slip  and 
articles  aforesaid  is  as  follows;"  then  follows  a  description  of 
the  document  and  writings  found  in  the  possession  of  the  de- 
fendant. This  plainly  charged  the  defendant  with  the  crime 
specified  in  section  344a  of  the  Penal  Code,  and  was  a  plain 
and  concise  statement  of  the  act  constituting  the  crime. 

The  case  of  People  ex  rel.  Wilson  v.  Flynn  (supra) ^  is  not 
at  all  opposed  to  this  view.  The  court  was  there  considering 
the  question  of  the  constitutionality  of  section  344b  of  the  Penal 
Code,  and  as  that  section  was  to  be  construed  in  connection  with 
section  344a  the  question  was  considered  only  in  relation  to  the 
constitutionality  of  section  344b.  We  held  that  the  presump- 
tion provided  for  in  section  344b  could  only  be  applied  where 
the  documents  or  articles  are  found  under  such  circumstances 
and  conditions  as  indicate  that  they  may  have  been  used  in 
violation  of  the  prior  section,  and  in  order  that  the  People  may 
avail  themselves  of  the  provisions  of  section  344b  it  must  be 
made  to  appear  that  the  articles  were  in  use  in  connection  with 
a  place  used  for  doing  the  prohibited  acts,  or  that  a  fair  infer- 
ence arose  from  the  circumstances  surrounding  the  possession 
that  they  were  or  might  have  been  unlawfully  used;  that  to 
justify  the  presumption  specified  in  section  344b  the  People 
nnust  show  a  relation  between  the  principal  fact,  viz.,  the  exist- 
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ence  of  a  oondition  from  which  it  may  be  fairly  inferred  that 
the  articles  may  have  been  used  in  violation  of  the  provisions 
of  the  section  defining  the  ofitense.  The  discussion  there  had 
no  relation  to  the  sufficiency  of  an  indictment  under  section 
344a,  and  nothing  that  was  said  can  be  construed  as  applying 
to  an  indictment  or  proof  necessary  ,to  convict  under  that 
section. 

The  indictment  being  sufficient,  we  think  the  evidence  justi- 
fied a  conviction  of  the  defendant  of  the  crime  charged  in  sec- 
tion 344a  of  the  Penal  Code.  There  was  found  in  a  trunk,  in 
a  private  office  exclusively  occupied  by  the  defendant,  certain 
sheets  which  were  records  of  numbers  upon  which  bets  had  been 
made  in  playing  the  game  commonly  called  policy.  This  game 
of  policy  is  described  by  a  witness  who  had  been  connected  with 
the  game,  and  was  familiar  with  the  materials,  papers  and  writ- 
ings that  are  used  in  its  promotion.  He  testified  that  there  are 
"  policy  manifold  books."  The  method  of  this  form  of  gam- 
bling was  described  as  follows :  "  When  an  individual  makes 
up  his  mind  to  play  policy  he  goes  into  a  place  for  that  purpose, 
and  goes  to  the  man  in  charge  of  the  place,  and  says  he  wants 
to  play  9 — 19 — 29,  which  is  known  as  a  dead  gig;  he  puts  ten 
cents  on  it,  or  he  may  put  two  cents,  or  whatever  he  sees  fit 
The  man  takes  his  money,  and  formerly  he  used  to  give  him 
what  they  called  a  lottery  policy,  which  is  a  record.  In  the 
case  illustrated  it  was  9 — 19 — 29,  and  ten  cents  alongside  the 
gig  mark,  which  would  serve  to  identify  him  in  the  afternoon, 
to  find  the  result  of  his  play,  and  the  writer  would  record  that 
bet  on  a  similar  sheet  to  those.  He  would  take  a  stylus,  or  lead 
pencil,  whatever  he  would  see  fit  to  use,  and  mark  in  one  of 
those  columns  9 — 19 — 29,  gig  mark,  ten  cents,  and  he  would 
have  a  carbon  paper  over  two  similar  sheets,  and  make  two 
copies  and  an  original ;  that  the  player  got  a  little  slip  of  paper 
with  the  numbers  on  it  and  a  record  of  his  bet,  so  as  to  identify 
him  on  this  return ;"  that  "  at  the  time  the  book  closed,  which  in 
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the  morning  web  12 :30,  these  books  were  sent  to  headquarters, 
and  at  2:30  the  result  of  the  drawing  would  be  sent  to  these 
shops  by  means  of  what  they  called  a  policy  slip ;  in  some  cases 
over  the  'phone,  and  others  by  messenger;  and  the  man  who 
played  in  the  morning  would  enter  and  inquire  for  the  result, 
and  he  would  then  be  handed  a  policy  slip,  which  is  a 
slip  generally  stamped  with  a  rubber  stamp,  having  two 
columns,  with  the  morning  drawing.  He  would  then  con- 
sult each  one  of  those  columns  to  find  whether  his  gig  had  come 
out.  If  it  had,  he  was  a  winner,  and  would  receive  ten  dollars, 
and  if  it  had  not  he  would  get  nothing.  .  .  .  These  things 
which  are  now  being  shown  the  jury  are  the  kind  of  sheets  made 
up  by  the  person  who  sold  the  policy,  and  which  I  have  seen 
made;  we  found  those  all  over  the  city.  I  have  actually  seen 
them  in  process  of  making." 

There  was,  therefore,  evidence  that  these  manifold  sheets 
were  the  sheets  used  in  playing  policy  as  thus  described  by  the 
witness,  and  if  they  were  found  in  the  possession  of  the  defend- 
anty  and  he  had  knowledge  of  the  fact  that  they  were  there,  he 
was  guilty  of  the  crime  specified  in  section  844a  of  the  Penal 
Code. 

We  also  think  it  quite  clear  that  the  evidence  was  suflScient  to 
sustain  a  finding  that  these  manifold  sheets  were  in  the  defend- 
ant's possession.  They  were  found  in  a  trunk  in  his  private 
ofiSce,  which  the  defendant  had  directed  should  be  placed  in  this 
office,  in  which  there  was  also  a  desk  and  tin  boxes.  In  the 
desk  and  tin  boxes  were  found  papers  that  manifestly  belonged 
to  the  defendant  relating  to  his  business,  some  of  which  were 
in  his  handwriting  or  had  been  signed  by  him.  The  trunk  in 
which  these  manifold  sheets  were  found  was  locked.  It  had 
been  placed  in  his  office  open  and  empty  by  his  direction,  and 
these  sheets  were  found  in  the  trunk  with  other  papers  which 
clearly  belonged  to  him ;  we  think  the  jury  were  entirely  justi- 
VoL.  XVII— 29 
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fied  in  finding  that  these  papers  were  in  the  *^  possession  know- 
ingly "  of  the  defendant 

The  remaining  question  is  as  to  the  competency,  as  evidencet 
of  the  papers  found  in  the  desk,  tin  boxes  and  trunk  in  the 
defendant's  office.  This  office  of  the  defendant  was  in  a  back 
room  in  the  offices  of  a  firm  of  real  estate  brokers  and  agents 
in  the  city  of  New  TorL  It  had  been  occupied  by  the  defend- 
ant for  several  weeks  as  his  private  office  and  had  his  name  upon 
the  door.  Police  officers,  under  what  is  stated  in  the  evidence 
to  have  been  a  search  warrant,  although  this  search  warrant  was 
not  produced,  took  possession  of  the  defendant's  office.  Shortly 
after  they  were  in  possession  the  defendant  came  in,  and  when 
he  was  informed  of  the  object  of  the  presence  of  the  police 
officers  he  warned  them  not  to  touch  anything  in  the  office  as 
nothing  there  belonged  to  him.  He  was,  however,  arrested  and 
the  officers  proceeded  to  examine  the  trunk,  the  three  tin  boxes 
and  the  desk.  Having  discovered  in  the  trunk  policy  sheets, 
they  took  from  the  desk  all  papers  that  were  there;  and,  with 
the  trunk  and  tin  boxes,  these  were  conveyed  to  the  district 
attorney's  office.  The  officers  testified  that  they  were  acting 
under  a  search  warrant  which  was  exhibited  to  the  defendant 
When  the  various  papers  that  were  found  in  the  desk,  tin  boxes 
and  trunk  were  offered  in  evidence  the  defendant  objected  to 
their  admission  upon  the  ground,  among  others,  that "  it  appears 
by  the  testimony  that  the  exhibits  sought  to  be  introduced  in 
evidence  were  the  result  of  a  seizure  of  the  defendant's  personal 
papers  under  a  search  warrant,  and  I  take  the  ground  that  the 
introduction  of  the  same  in  evidence  against  his  objection  is 
compelling  him  to  be  a  witness  against  himself  in  violation  of 
the  Constitution  of  the  United  States  and  the  State  of  New 
York,  and  I  protest,  on  his  behalf,  against  their  introduction 
and  say  that  it  is  without  his  consent  that  they  are  now  offered." 
This  objection  was  overruled,  to  which  the  defendant  excepted. 
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The  papers  thus  found  in  the  defendant's  office,  either  in  the 
trunk  or  tin  boxes,  that  had  relation  to  the  game  of  policy,  were 
competent  evidence  as  to  the  main  fact  upon  which  the  indict- 
ment was  founded,  i.  e.,  the  possession  by  the  defendant  of  these 
documents  and  papers.  The  other  papers  found  in  the  defend- 
ant's office  in  connection  with  these  prohibited  documents,  with 
proof  that  they  related  to  the  defendant's  private  business  or 
property,  were  competent  to  prove  that  the  defendant  was  in 
possession  of  the  policy  papers,  unless  the  fact  that  they  were 
illegally  taken  from  his  possession  makes  them  incompetent  evi- 
dence against  him.  We  will  assume  that  the  seizure  by  the 
police  officers  of  all  the  defendant's  private  papers  was  unlaw- 
ful, and  that  officers  thus  seizing  the  papers  were  liable  for  a 
trespass  or  larceny.  The  question  then  is  whether  papers  thus 
procured  are  incompetent  evidence  against  a  defendant  charged 
with  the  commission  of  a  crime  because  possession  of  them  was 
illegally  obtained  ? 

In  support  of  this  objection  the  learned  counsel  for  the  de- 
fendant relies  upon  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  Boyd  v.  United  States  (116  U.  S.  616).  That 
case  held  that  an  act  of  Congress  authorizing  a  court  of  the 
United  States  in  revenue  cases,  on  motion  of  the  government's 
attorney,  to  grant  an  order  requiring  the  defendant  charged 
with  a  crime  to  produce  in  court  his  private  books,  invoices  or 
papers  was  a  violation  of  the  fifth  amendment  of  the  Federal 
Constitution.  This  amendment  relates  solely  to  proceedings  in 
the  courts  of  the  United  States,  and  while  there  are  undoubtedly 
some  expressions  in  Mr.  Justice  Bradley's  opinion  which  ques- 
tion the  admissibility  in  evidence  of  private  papers  illegally 
seized  as  against  a  person  accused  of  crime,  the  question  decided 
was  as  to  the  provision  of  an  act  of  Congress  which  justified 
the  court  in  granting  an  order  requiring  the  person  accused  of  a 
crime  to  produce  in  court  his  private  books  and  papers  for  ex- 
amination.    The  learned  counsel  for  the  defendant  insists  that 
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the  admission  in  evidence  of  the  private  papers  of  the  defend- 
ant thus  unlawfully  seized  by  the  police  oflScers  was  a  violation 
of  the  defendant's  constitutional  right  to  be  secure  in  his  person, 
papers  and  effects  against  unreasonable  searches  and  seizures, 
and  that  he  was  compelled  thereby  to  be  a  witness  against  him- 
self. The  provision  of  the  Constitution  of  this  State  which 
is  alleged  to  be  violated  is  section  6  of  article  i,  which  provides 
that  no  person  shall  "  be  compelled  in  any  criminal  case  to  he 
a  witness  against  himself,"  and  the  question  is  whether,  by  the 
admission  in  evidence  of  these  papers  and  documents,  the  prop- 
erty of  the  defendant,  unlawfully  seized  by  the  police  officers, 
the  defendant  was  compelled  to  be  a  witness  against  himself. 
The  defendant  was  not  called  as  a  witness.  He  was  called  upon 
or  required  to  produce  no  testimony.  Certain  documents  and 
papers  found  in  his  possession  were  offered  in  evidence,  as 
speaking  for  themselves,  as  to  a  fact  to  be  proved  upon  his  trial 
for  a  crima  It  was  not  the  contents  of  the  papers  that  were 
material,  except  so  far  as  they  showed  that  they  were  papers 
which  related  to  the  defendant's  affairs  and  were  such  as  were 
ordinarily  found  in  the  possession  of  an  individual.  Here  cer- 
tain papers,  the  possession  of  which  made  the  defendant  guilty 
of  the  crime,  were  found  with  other  papers  which  showed  them 
to  be  in  the  possession  of  the  defendant  All  of  the  papers 
together  thus  found,  under  circumstances  which  indicated  that 
they  were  in  the  possession  of  the  defendant,  were  introduced 
in  evidence.  This  was  not  calling  the  defendant  as  a  witness 
or  compelling  him  to  testify  against  himself.  It  was  a  fact 
which  was  proven  by  the  evidence  of  a  police  oflScer  who  testi- 
fied as  to  the  possession  of  all  these  papers.  Under  the  seardi 
warrant  the  officers  had  the  right  to  search  the  premises  of  the 
defendant  to  discover,  if  possible,  the  possession  of  the  papers 
for  which  they  were  authorized  to  search.  If  they,  in  the  pro- 
cess of  that  search,  had  discovered  these  other  papers  that  were 
seized  and  presented  to  the  courts  and  had  testified  to  the  papers 
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that  they  found  in  the  oflSce  of  the  defendant,  certainly  that 
evidence  would  have  been  competent  to  show  that  the  policy 
papers  were  found  in  connection  with  other  papers  clearly  the 
property  of  the  defendant,  which  tended  to  show  that  the  de- 
fendant had  possession  of  the  policy  papers  with  knowledga 
That  being  so,  the  fact  that  the  police  oiSScers  took  the  papers 
themselves  and  offered  them  in  evidence,  although  when  they 
took  such  possession  they  exceeded  their  legal  authority  under 
the  search  warrant,  would  not  have  the  effect  of  making  the  fact 
of  the  possession  of  the  papers  the  property  of  and  in  the  hand- 
writing of  the  defendant  incompetent  evidence.  The  evidence 
against  the  defendant  was  the  evidence  of  the  police  officers  who 
found  these  papers,  documents  and  books  in  a  position  which 
indicated  that  they  were  in  the  possession  of  the  defendant,  and 
which  tended  to  show  that  the  policy  papers,  the  possession  of 
which  was  a  crime,  were  also  in  his  possession.  It  was  the 
possession  by  the  defendant  of  the  papers  which  was  the  fact 
testified  to,  and  that  testimony  was  competent,  not  from  the  de- 
fendant, but  from  the  police  officers,  who  testified  as  to  the  loca- 
tion of  the  papers  which  were  produced  and  introduced  in  evi- 
dence. Assuming,  therefore,  the  correctness  of  the  opinion  of 
Mr.  Justice  Bradley,  I  do  not  think  that  the  evidence  of  the 
possession  of  these  papers  by  the  defendant  and  their  production 
upon  the  trial  was  a  violation  of  the  privilege  secured  to  the 
defendant  by  section  6  of  article  1  of  the  Constitution. 

But,  irrespective  of  that,  we  do  not  think  that  this  privilege 
of  the  defendant  was  violated  by  the  introduction  of  papers 
taken  from  his  possession,  however  taken.  While  this  question 
does  not  appear  to  have  been  directly  presented  in  this  State  in 
relation  to  books  and  papers,  it  has  been  uniformly  held  in  other 
States,  and  in  text  books,  that  the  fact  that  the  possession  of 
papers  or  articles  have  been  illegally  taken  or  seized  constitutes 
no  ground  for  excluding  the  evidence  thus  obtained  upon  the 
trial  under  an  indictment  of  a  person  in  whose  possession  they 
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were  found.  In  Greenleaf  on  Evidence  (VoL  1  [15th  ed,], 
sec.  254a)  this  is  expressly  stated  to  be  the  rule^  and  this  rule 
has  been  followed  in  other  States.  (Gindrat  v.  People,  138 
HI.  108 ;  Commonwealth  v.  Tibbetts,  157  Mass.  519 ;  State  v. 
Van  Tassel,  103  Iowa,  6;  Chastang  v.  State,  83  Ala.  29;  State 
V.  Flynn,  86  N.  H.  64;  State  v.  Atkinson,  40  S.  O.  863;  Wil- 
liams V.  State,  100  Ga.  511 ;  State  v.  Kaub,  15  Mo.  App.  433.) 
In  RulofF  V.  People  (45  N.  Y.  213)  the  defendant,  Ruloff,  was 
convicted  upon  the  evidence  procured  by  a  detective,  who  visited 
his  room  where  he  lived  and  there  found  certain  burglary  tools, 
papers  and  articles  in  a  desk  which  tended  to  show  that  the 
defendant  occupied  and  had  control  of  that  room.  And  in 
People  V.  Gardner  (144  N.  Y.  119)  and  People  v.  Van  Wormer 
(175  id.  188)  this  objection  is  authoritatively  answered. 

Without  further  discussion,  we  think  it  clear  that  the  intro- 
duction of  these  papers  and  documents  was  not  a  violation  of 
any  right  assured  to  the  defendant,  either  by  the  Constitution 
or  the  law,  and  the  admission  of  the  papers  did  not  constitute 
legal  error. 

Our  attention  has  also  been  called  to  other  rulings  on  evi- 
dence and  to  objections  to  the  charge  of  the  court.  It  is  suffi- 
cient to  say  that  we  have  examined  these  rulings  and  find  no 
error.  The  chatge  of  the  court  to  the  jury  was  very  full,  and 
fairly  stated  the  questions  that  they  had  to  decide,  throwing 
around  the  defendant  all  the  safeguards  to  which  he  was  en- 
titled. All  of  the  requests  made  by  the  defendant  were  charged, 
and  there  is  but  one  exception  to  the  charge  as  made,  and  that 
is  clearly  without  merit.  Twice  the  jury  returned  for  furtlni 
directions,  and  both  times  the  instruction  given  was  satisfactory 
to  the  defendant  No  exception  was  taken,  and  the  court  in- 
structed the  jury  in  accordance  with  the  requests  of  the  defend- 
ant's counsel.  The  defendant  had  a  fair  trial.  He  was  de- 
fended by  experienced  and  able  counsel.  The  jury,  upon  com- 
petent and  sufficient  evidence,  found  him  guilty,  and  there  is 
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nothing  in  the  record  that  would  justify  the  court  in  reversing 
the  conviction. 

It  follows  that  the  judgment  appealed  from  should  be 
affirmed. 

Pattbbson,  Hatch  and  Laughlin^  JJ.,  concurred. 

Judgment  affirmed. 


Supreme  Court  —  Appellate  DItIsIoh^  First  Department. 

July,  1903. 

THE  PEOPLE  EX  EEL.  ABRAHAM  SMITH  v.  JOHN  E. 
VAN  DE  CAER. 

(86  App.  Div.  9.) 

1.  Jurisdiction — ^New  York  City  Magistrate — Penal  Code,  Secs.  4,  6,  6. 

A  New  York  city  magistrate  has  no  jurisdiction  to  try  a  party 
accused  of  a  felony  or  misdemeanor  as  defined  in  sections  4,  5  and  6 
of  the  Penal  Code. 

2.  Same — Consolidation  Act,  Sec.  1458 — Penal  Code,  Sec.  675. 

But  the  city  magistrates  have  jurisdiction  over  offenses  specified 
in  section  1458  of  the  Consolidation  Act,  which  declares  that  any 
person  in  the  city  and  county  of  New  York  who  commits  any  of  the 
offenses  defined  in  that  section  "  shall  be  deemed  guilty  of  disorderly 
conduct  that  tends  to  a  breach  of  the  peace."  It  was  entirely  com- 
petent for  the  Legislature  to  declare  such  conduct  in  the  city  of  New 
York  an  offense  and  to  provide  for  its  punishment,  even  though  it 
would  not  be  a  penal  offense  elsewhere,  and  a  person  convicted  under 
subdivision  3  of  said  section  is  not  entitled  to  be  discliarged  on  a  writ 
of  habeas  corpus  or  certiorari,  because  the  offense  which  he  com- 
mitted was  also  a  misdemeanor  under  section  675  of  the  Penal  Code. 

3.  Same — Warrant  of  Commitment. 

The  description  of  the  offense  contained  in  the  warrant  of  commit- 
ment, viz.,  "  disorderly  conduct  tending  to  a  breach  of  the  peace  "  was 
suflScient,  and  it  was  not  necessary  to  its  validity  either  that  the 
subdivision  of  the  section  under  which  the  conviction  was  had  should 
'  be  specified  or  that  the  facts  should  be  set  up. 
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4.  Same — Writ  of  Cebtiorabi. 

The  writ  of  certiorari  as  a  writ  of  review  in  criminal  cases  hu 
been  abolished,  and  now  the  only  method  of  review  in  a  criminal  caae 
is  by  appeal,  and  in  the  case  of  a  conviction,  at  least,  the  writ  of 
certiorari  to  inquire  into  the  detention  of  the  relator,  is  not  more 
extensive  and  affords  no  greater  right  or  remedy  than  the  writ  of 
habeas  corpus,  and  was  designed  to  reach  only  those  cases  where  the 
production  of  the  body  was  unnecessary  to  the  decision  of  the  ques- 
tion to  be  presented;  and  it  is  not  the  province  of  this  writ  of 
certiorari  to  bring  up  the  evidence  for  review. 

Appeal  by  the  People  of  the  State  of  New  York  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflSee  of  the  clerk  of  the  county  of 
New  York  on  the  26th  day  of  March,  1903,  sustaining  writs 
of  habeas  corpus  and  certiorari  theretofore  allowed  in  behalf 
of  the  relator,  and  discharging  him  from  the  custody  of  the 
warden  of  the  city  prison. 

Henry  G.  Gray,  for  the  appellants. 

Meyer  London,  for  the  respondent 

Laughlin,  J. :  The  return  of  habeas  corpus  shows  that  the 
relator  was  held  by  the  warden  of  the  city  prison  under  a  com- 
mitment of  one  of  the  magistrates  of  the  city  of  New  York, 
bearing  date  the  18th  day  of  March,  1903,  which  recites  that 
the  relator  was  charged,  on  the  oath  of  one  John  O'Rourke,  with 
having  been  on  the  16th  day  of  March,  1903,  at  the  city  of 
New  York,  in  the  county  of  New  York,  "  guilty  of  disorderly 
conduct,  tending  to  a  breach  of  the  peace,^  and  that  he  was 
duly  convicted  of  that  ofFense  before  said  magistrate  upon  com- 
petent testimony,  and  sentenced  to  the  workhouse,  in  the  city 
and  county  of  New  York,  for  the  term  of  six  months,  pursuant 
to  the  provisions  of  section  707  of  the  Greater  New  York  cha^ 
ter,  and  the  warden  was  commanded  to  receive  and  detain  the 
relator  in  the  workhouse  for  the  term  of  six  months  from  the 
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date  of  the  commitment  or  until  he  should  be  discharged  pur- 
suant to  law. 

The  relator  contends  that  the  city  magistrates  have  no  jurisr 
diction  to  try  a  party  accused  of  a  felony  or  misdemeanor  as 
defined  in  sections  4,  5  and  6  of  the  Penal  Code.  This  conten- 
tion appears  to  be  sustained  by  the  provisions  of  the  statute 
creating  that  court  (Laws  of  1895,  chap.  601,  sec.  14;  Greater 
K  T.  Charter  [Laws  of  1897,  chap.  378],  sec.  1406,  as  amd. 
by  Laws  of  1901,  chap.  466,  sec.  1409;  see  People  v.  Patter- 
son, 38  Misc.  Rep.  79),  and  we  do  not  understand  that  it  is 
controverted  by  counsel  for  the  Peopla  The  relator  contends 
that  the  charge  against  him  constituted  a  violation  of  section 
675  of  the  Penal  Code,  which  provides  that  "  any  person  who 
shall  by  any  offensive  or  disorderly  act  or  language,  annoy  or 
interfere  with  any  person  or  persons  in  any  place,"  shall  be 
guilty  of  a  misdemeanor ;  but  this  is  not  the  statute  under  which 
the  relator  was  tried  and  convicted,  and  for  this  reason  as  well 
as  upon  the  ground  that  the  magistrate  did  not  have  jurisdiction 
the  conviction  could  not  be  sustained  thereunder.  The  relator 
was  convicted  under  section  1458  of  the  Consolidation  Act 
(Laws  of  1882,  chap.  410),  which  provides  as  follows: 

"  Every  person  in  said  city  and  county  shall  be  deemed  guilty 
of  disorderly  conduct  that  tends  to  a  breach  of  the  peace,  who 
shall,  in  any  thoroughfare  or  public  place  in  said  city  and 
county,  commit  any  of  the  following  offenses,  that  is  to 
say:     .     .     . 

"  3.  Every  person  who  shall  use  any  threatening,  abusive,  or 
insulting  behavior,  with  intent  to  provoke  a  breach  of  the  peace, 
or  whereby  a  breach  of  the  peace  may  be  occasioned." 

It  clearly  appears  and  is  uncontroverted  that  the  city  magis- 
trates have  jurisdiction  over  the  offenses  specified  in  this  section, 
and  the  section  has  been  continued  in  force.  (Greater  N.  T. 
Charter,  sec.  1610,  as  amd.  by  Laws  of  1901,  chap.  466 ;  People 
ex  rel.  Frank  v.  Davis,  80  App.  Div.  448.) 
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It  was  entirely  competent  for  the  Legislature  to  dedare  siiA 
conduct  in  the  city  of  New  York  an  offense  and  to  provide  for 
its  punishment^  even  though  it  would  not  be  a  penal  offense 
elsewhere,  or  would  be  a  crime  of  a  higher  degree  if  committed 
elsewhere.  The  description  of  the  offense  contained  in  the 
warrant  of  commitment,  viz.,  "  disorderly  conduct,  tending  to 
a  breach  of  the  peace,"  was  sufficient,  and  it  was  not  necessary 
to  the  validity  of  the  commitment  either  that  the  subdivision 
of  the  section  under  which  the  conviction  was  had  should  be 
specified  or  that  the  facts  should  be  set  up.  (People  ex  reL 
Frank  v.  Davis,  supra;  People  v.  Johnson,  110  N.  Y.  141; 
People  ex  rel.  Allen  v.  Hagan,  170  id.  46 ;  Gray's  case,  11  Abb. 
Pr.  56 ;  Case  of  the  Twelve  Commitments,  19  id.  394,  401.) 
It  is  not  important  for  us  to  determine  whether,  as  contended 
by  counsel  for  appellants,  "  disorderly  conduct "  would  be  a 
sufficient  designation  of  the  offense,  for  both  in  the  warrant  of 
commitment  and  in  the  return  of  the  magistrate  it  appears  that 
the  relator  was  convicted  of  "  disorderly  conduct  that  tends  to 
a  breach  of  the  peac&" 

The  writ  of  certiorari  as  a  writ  of  review  in  criminal  eases 
has  been  abolished,  and  now  the  only  method  of  review  in  a 
criminal  case  is  by  appeal.  (Code  Grim.  Proc,  sec.  515; 
People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219 ;  Code  Civ. 
Proc,  sec.  2148.)  In  the  case  of  a  conviction,  at  least,  the  writ 
of  certiorari  to  inquire  into  the  detention  of  the  relator,  a 
remedy  incorporated  into  the  Code  of  Civil  Procedure  with  the 
habeas  corpus  provisions  (sec.  2015  et  seq.),  is  not  more  exten- 
sive and  affords  no  greater  right  or  remedy  than  the  writ  of 
habeas  corpus,  and  was  designed  to  reach  only  those  cases  where 
the  production  of  the  body  was  unnecessary  to  the  decision  of 
the  question  to  be  presented ;  and  it  is  not  the  province  of  this 
writ  of  certiorari  to  bring  up  the  evidence  for  review.  (People 
ex  rel.  Bungart  v.  Wells,  57  App.  Div.  140,  151 ;  People  ex  rel. 
Taylor  v.  Seaman,  8  Misc.  Rep.  152 ;  People  ex  rel.  Danziger 
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V.  P.  E.  House  of  Mercy,  128  N.  Y.  180,  184.)  A  practice 
has  sprung  up  in  this  department  of  issuing  hoth  writs  in  cases 
of  detention  before  or  without  conviction.  This  is  acquiesced 
in  on  the  ground  of  convenience,  in  having  the  magistrate- 
certify  the  information  or  evidence  upon  which  the  relator  has 
been  held  and  which  the  court  in  such  cases  examines  to  see  if 
there  is  any  evidence  of  guilt,  rather  than  because  any  warrant 
for  such  practice  can  be  found  in  the  Code  of  Civil  Procedure. 
In  cases  of  conviction,  however,  the  inquiry,  both  upon  the  writ 
of  habeas  corpus  and  upon  a  writ  of  certiorari  to  inquire  into 
the  detention,  is  whether  the  magistrate  who  issued  the  warrant 
of  commitment  had  jurisdiction  of  the  offense  of  the  relator  and 
to  impose  the  sentence,  and  whether  it  had  expired,  but  the 
decision  may  not  be  reviewed.  (Code  Civ.  Proc.,  sees.  2016, 
2019,  2032 ;  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  670 ; 
People  ex  rel.  Danziger  v.  P.  E.  House  of  Mercy,  supra.  If 
the  magistrate  had  jurisdiction  of  the  subject-matter  and  the 
warrant  of  commitment  is  valid  in  form,  reciting  the  jurisdic- 
tional facts,  it  has  been  held  by  the  Court  of  Appeals  that  the 
burden  is  upon  the  relator  to  impeach  its  validity  by  traversing 
the  return,  in  which  event  the  whole  question  relating  to  the 
jurisdiction  of  the  magistrate  may  be  inquired  into.  (People 
ex  rel.  Danziger  v.  P.  E.  House  of  Mercy,  supra,  185,  189.) 
It  has  also  been  held  by  the  same  court  that  in  such  case  the 
warrant  of  commitment,  even  though  issued  by  an  inferior 
court,  is  conclusive,  and  the  facts  may  not  be  inquired  into,  even 
though  tlie  return  be  traversed.  (People  ex  rel.  Kuhn  v.  P.  E. 
House  of  Mercy,  133  N.  Y.  207.)  In  the  case  at  bar  the  magis- 
trate had  jurisdiction  to  try  ofFenses  designated  as  disorderly 
conduct,  tending  to  a  breach  of  the  peace,  under  section  1458 
of  the  Consolidation  Act,  and  the  warrant  of  commitment  re- 
cites the  jurisdictional  facts,  and  the  return  to  the  writ  of 
habeas  corpus  presenting  the  commitment  was  not  traversed. 
It,  therefore,  appeared  that  the  conviction  was  authorized ;  that 
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warrant  of  commitment  was  duly  issued,  and  that  the  relator 
was  legally  in  the  custody  of  the  warden  of  the  city  prison. 

The  magistrate  to  whom  the  writ  of  certiorari  was  issued, 
and  upon  whom  it  was  served,  made  return  that  the  relator  was 
tried  before  him  at  the  first  district  City  Magistrate's  Courts 
in  the  city  of  New  York,  on  the  16th  day  of  March,  1902, 
charged  upon  the  deposition  of  John  O'Rourke,  which  was 
thereto  annexed,  with  "  dis.  conduct;"  that  upon  the  trial  the 
said  O'Rourke,  after  being  duly  sworn,  was  examined  in  the 
presence  and  hearing  of  the  relator,  and  testified  that  the  rela- 
tor "  did  at  the  time  and  in  the  public  place  mentioned  in  said 
complaint  make  a  noise,  disturbing  the  peace,  and  did  then 
(and)  there  obstruct  the  free  passage  of  pedestrians  on  the  side- 
walk ;"  that  the  magistrate  thereupon  convicted  the  relator  "  of 
being  guilty  of  such  disorderly  conduct  charged  in  said  com- 
plaint, and  as  in  my  opinion  tended  to  and  might  provoke  a 
breach  of  the  public  peace,"  and  thereupon  committed  him  to 
the  workhouse  for  the  period  of  six  months,  or  until  he  should 
be  discharged  according  to  law.  The  information  filed  against 
the  relator  and  annexed  to  the  return  is  an  affidavit  by  a  police 
officer  charging  that  on  the  day  in  question,  at  the  city  and 
county  of  New  York,  the  relator  "was  in  Walker  street,  and 
that  he  was  making  a  noise,  disturbing  the  peace,  and  did  then 
and  there  obstruct  the  free  passage  of  pedestrians  on  the  side- 
walk." 

The  charge  was  substantially  in  accordance  with  the  proof 
given  upon  the  trial,  from  which  the  inference  of  guilt  was 
drawn  by  the  magistrate,  but  even  if  that  were  not  so,  it  would 
not  be  reviewable  by  habeas  corpus  proceedings.  All  that  was 
essential  to  the  jurisdiction  of  the  magistrate  is  that  the  relator 
was  arraigned  before  him  and  apprised  of  the  nature  of  the 
ofFense  with  which  he  was  charged  and  for  which  he  was  to  be 
tried,  and  afforded  an  opportunity  to  defend,  and  was  then  duly 
tried  thereon.     Thus,  if  we  should  treat  the  return  to  the  writ 
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of  habeaa  corpus  as  traversed  and  the  return  to  the  writ  of  cer- 
tiorari as  the  evidence  adduced  on  the  hearing  thereon,  still  it 
appears  that  the  magistrate  had  jurisdiction  of  the  offense  of 
the  relator,  had  authority  to  try  him  and  impose  the  sentence, 
and  there  was  some  evidence  tending  to  show  guilt,  so  that 
within  all  the  authorities  the  writs  should  have  been  dismissed ; 
and  whether  all  of  these  things  are  essential  to  jurisdiction  and 
maj  be  inquired  into  on  habeas  corpus  after  conviction,  perhaps, 
should  not,  in  view  of  the  conflicting  decisions,  be  determined 
upon  this  appeal.  If  the  offense  was  committed  in  the  presence 
of  a  police  oflScer  he  might  have  arrested  the  relator  without  any 
warrant,  and  we  know  of  no  law  in  such  case  requiring  that  a 
formal  information  be  filed  before  the  prisoner  is  arraigned. 

It  follows  that  the  order  should  be  reversed  and  the  writs 
dismissed. 

Van  Beunt,  P.  J.,  Patteeson,  Ingeaham  and  Hatch,  JJ., 
concurred. 

Order  reversed  and  writs  dismissed. 


Supreme  Conrt  —  Speciid  Term^  Monroe  Connty. 

July,  1903. 

THE  PEOPLE  V.  LELANB  DORR  KENT. 

(4i  Misc.  191.) 

GONFESSION  BT  DEFENDANT  WHILE  UNDER  INIXUENCE  OT  DRUOS. 

Voluntary  statements  made,  to  a  coroner,  by  a  person  charged  with 
crime  in  regard  thereto  are  admissible  against  him,  and  the  fact  that 
he  then  was,  or  may  have  been,  under  the  influence  of  drugs,  aflfeci- 
ing  his  recollection  and  consciousness,  did  not  make  his  declarations 
inadmissible  or  incompetent,  but  simply  affected  his  credibility  and 
the  weight  to  be  given  to  his  statements  by  the  jury. 
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-2.  Sams— Tbial. 

On  the  trial  of  a  defendant  for  manslaughter  in  aBsisting  another 
to  commit  suicide,  a  preliminary  examination  to  determine  whether 
defendant  was  under  the  influence  of  drugs  when  he  voluntarily  oon- 
fessed  the  crime  to  the  coroner.  Held,  that  such  mode  of  procedure 
was  unauthorized,  and  that  even  if  such  an  examination  was  per- 
missible it  was  not  erroneous  for  the  court  to  refuse  the  defendant'i 
request  that  the  jury  be  permitted  to  retire  during  such  examination. 

Application  for  a  certificate  of  reasonable  doubt 
Stephen  J.  Warren,  District  Attorney,  for  People. 
George  Eaines,  for  defendant 

Davy,  J. :  The  defendant  was  convicted  in  the  County  Court 
-of  Monroe  county  of  the  crime  of  manslaughter  in  the  first 
-degree,  for  wilfully  aiding,  encouraging  and  assisting  Ethel 
Blanche  Dingle  in  committing  suicide  by  cutting  her  throat, 
for  which  crime  he  was  sentenced  by  the  court  to  the  State 
prison  at  Auburn  for  the  period  of  twenty  years. 

Application  is  now  made  by  the  defendant  for  a  certificate 
of  reasonable  doubt^  which,  if  granted,  stays  the  execution  of 
the  judgment  of  conviction  pending  defendant's  appeal  to  the 
Appellate  Division. 

The  two  principal  points  raised  and  urged  by  the  learned 
•counsel  for  the  defendant  on  the  argument  of  this  motion,  were: 
First,  that  it  was  error  to  receive  in  evidence  the  statements 
made  by  the  defendant  to  Coroner  Killip  and  others  at  the 
hospital,  for  the  reason  that  the  defendant  was  under  the  in- 
fluence of  drugs  which  affected  his  recollection  and  conscious- 
ness to  such  an  extent  as  to  make  his  statements  inadmissible. 
Second,  that  the  court  erred  in  not  permitting  the  jury  to  retire 
while  the  testimony  of  the  defendant  upon  the  preliminary  ex- 
.amination  was  being  taken. 
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It  appears  that  the  preliminary  examination  to  determine 
whether  the  defendant's  statements  to  the  coroner  should  be 
received  in  evidence  was  adopted  by  the  court  at  the  suggesr 
tion  of  the  learned  counsel  for  the  defendant.  This  mode  of 
procedure  to  determine  the  defendant's  mental  condition  at 
the  time  he  made  the  statements,  was  wholly  unauthorized  by 
any  rule  of  law  that  I  have  been  able  to  discover.  The  state- 
ments of  the  defendant  were  competent  evidence,  even  though 
he  was  under  the  influence  of  liquor  or  drugs  at  the  time  he 
made  them,  and  no  preliminary  examination  was  necessary  to 
determine  their  competency. 

Section  395  of  the  Code  of  Criminal  Procedure  expressly 
provides  that  a  confession,  whether  made  in  judicial  proceed- 
ings or  to  a  private  person,  can  be  given  in  evidence,  unless 
made  under  the  influence  of  fear  produced  by  threats  or  upon 
a  stipulation  of  the  district  attorney  not  to  prosecute  therefor; 
but  there  must  be  additional  proof  of  the  commission  of  the 
crime  to  warrant  a  conviction.  People  v.  McCallam,  103  N. 
Y.  588 ;  People  v.  Deacons,  109  id.  374. 

The  defendant's  statements  made  to  the  coroner  were  ad- 
missible in  evidence,  and  the  court  oould  not,  as  a  matter  of 
law,  hold  that  they  were  incompetent  There  was  no  claim 
or  pretense  that  they  were  made  under  the  influence  of  fear 
produced  by  threats. 

The  fact  that  the  defendant  was  under  the  influence  of 
drugs  or  liquor,  which  affected  his  recollection,  did  not  make . 
his  declarations  inadmissible  or  incompetent ;  it  simply  affected 
his  credibility,  and  the  weight  to  be  given  to  his  statements 
by  the  jury.  Jefferds  v.  People,  5  Park.  Cr.  522 ;  Common- 
wealth V.  Howe,  9  Gray,  110;  State  v.  Grear,  28  Minn.  426; 
White  V.  State,  32  Tex.  Cr.  625.  He  may  have  been  under 
the  influence  of  drugs  and  liquor  to  such  an  extent  as  to  have 
been  unconscious  of  what  his  words  meant,  or  he  may  only 
have  been  excited  by  the  drugs  and  liquor,  and  yet  possessed 
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of  his  reason  and  judgment     These  were  questions  of  fact  for 
the  jury  and  were  properly  submitted  for  their  consideratioiu 

If  a  person  voluntarily  takes  drugs  or  becomes  intoxicated, 
it  does  not  excuse  a  criminal  act  committed  while  under  the 
influence  of  such  intoxication  or  drugs. 

Section  22  of  the  Penal  Code  provides  that:  "  No  act  com- 
mitted by  a  person  while  in  a  state  of  voluntary  intoxication 
shall  be  deemed  less  criminal  by  reason  of  his  having  been  in 
such  condition.  But  whenever  the  actual  existence  of  any 
particular  purpose,  motive  or  intent  is  a  necessary  element  to 
constitute  a  particular  species  or  degree  of  crime,  the  jury  may 
take  into  consideration  the  fact  that  the  accused  was  intoxicated 
at  the  time,  in  determining  the  purpose,  motive  or  intent  with 
which  he  committed  the  act." 

In  Jefferds  v.  People,  supra,  it  was  held  that  it  was  not  a 
good  reason  for  striking  out  evidence  of  confessions  made  by 
the  prisoner,  where  it  appeared  that  they  were  made  while  he 
was  intoxicated,  even  where  the  confessions  had  been  obtained 
by  a  police  officer,  who  furnished  liquor  in  order  to  ingratiate 
himself  in  the  confidence  of  the  prisoner.  Judge  Ingeaham, 
in  speaking  for  the  court,  said  it  belongs  to  a  jury  in  such  a 
case  to  say  how  far  the  prisoner  was  affected  by  the  influence 
of  liquor  when  he  made  the  confessions  and  what  weight  they 
are  entitled  to. 

In  Eex  V.  Spilsbury,  7  Car.  &  P.  187 ;  32  Eng.  Com.  Law, 
665,  CoLEEiDGE,  J.,  held  that  statements  made  by  a  prisoner 
when  he  was  drunk  to  a  constable,  were  admissible;  that  the 
degree  of  credit  to  be  given  such  statements  was  a  question 
for  the  jury.  It  belonged  to  them  to  say  how  far  the  prisoner 
was  affected  by  the  liquor  which  he  drank  when  he  made  the 
confessions  and  what  weight  should  be  given  to  his  statements. 

It  was  held  in  People  v.  Eamirez,  56  Cal.  533,  that  a  con- 
fession made  by  a  prisoner  under  the  influence  of  liquor  fu^ 
nished  him  with  the  consent  of  the  officer  having  him  in  charge. 
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but  not  influenced  by  anything  said  to  him  by  the  officer,  was 
admissible  in  evidence. 

Elementary  writers  upon  criminal  evidence  all  agree  that 
when  confessions  or  statements  are  made  by  a  prisoner  while 
intoxicated,  they  become  questions  of  fact  for  the  jury  to  say 
how  far  the  prisoner  was  mentally  affected  by  the  liquor  when 
he  made  the  confessions,  and  what  weight  and  credit  should 
be  given  to  his  testimony.  Whart  Grim.  Ev.,  sec.  636 ;  XJn- 
derhill  Grim.  Ev.,  sea  136 ;  3  Eice  Grim.  Ev.,  sec.  315. 

No  preliminary  examination,  therefore,  was  necessary  to 
determine  whether  the  defendant's  statements  while  under  the 
influence  of  drugs  or  liquor  were  admissible  in  evidence.  The 
court  committed  no  error  in  refusing  to  allow  the  jury  to  be 
withdrawn  during  the  examination  of  the  defendant 

The  rule  is  well  settled  that  upon  a  trial  of  an  indictment 
if  the  prisoner  offers  himself  as  a  witness  and  testifies  in  his 
own  behalf,  he  thereby  becomes  subject  to  the  same  rules,  and 
must  submit  to  the  same  tests  which  are  legally  applied  to  other 
witnesses. 

Even  if  a  preliminary  examination  had  been  necessary  to 
enable  the  court  to  determine  whether  the  statements  were 
competent  evidence  to  be  admitted,  the  court  in  its  discretion 
could  conduct  such  examination  in  the  presence  of  the  jury, 
and  unless  that  discretion  was  abused  it  constituted  no  error. 

In  the  case  of  People  v.  Smith,  104  N.  Y.  494,  a  question 
arose  as  to  the  admissibility  of  statements  made  by  the  de- 
ceased, which  were  offered  in  evidence  as  dying  declarationa 
The  court  held  that  such  preliminary  examination  in  the  dis- 
cretion of  the  court  may  be  conducted  in  the  presence  of  the 
jury,  but  during  it  they  stand  simply  in  the  attitude  of  spec- 
tators. With  the  testimony  they  have  no  concern,  it  being 
given  merely  for  the  information  of  the  court,  and  until  by 
its  ruling  some  portion  of  it  is  presented  to  the  jury  as  com- 
Vol.  XVII— 30 
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petent  evidence  in  the  case,  there  is  nothing  to  which  the  de- 
fendant could  except  as  constituting  legal  error.  People  v. 
Cassidy,  133  K  Y.  612. 

After  a  careful  consideration  of  the  questions  raised  upon 
this  application,  I  have  reached  the  conclusion  that  the  ex- 
<seption8  to  the  rulings  of  the  court  are  not  well  taken,  and 
do  not  entitle  the  defendant  to  a  certificate  of  reasonable 
doubt.  If  I  entertained  any  doubt  as  to  his  guilt  I  might  feel 
constrained  to  grant  a  stay.  But  taking  into  consideration  the 
defendant's  conduct,  his  letters  and  the  evidence  referred  to  in 
the  judge's  charge,  I  am  unable  to  see  how  the  jury  could  have 
reached  any  other  conclusion  tian  that  he  was  guilty  of  the 
crime  charged  against  him  in  the  indictment  There  is  noth- 
ing in  his  conduct  that  entitles  him  to  the  sympathy  of  the 
court  To  allow  a  man  convicted  of  such  a  crime  to  go  at 
large,  when  his  guilt  is  so  apparent,  would  tend  to  bring  the 
administration  of  criminal  justice  into  disrepute. 

The  motion,  therefore,  for  a  certificate  of  reasonable  doubt 
is  denied. 

Motion  denied. 


Supreme  Gonrt  —  Special  Term^  New  York. 

July,  1903. 

THE  PEOPLE  V.  GEOEGE  E.  MILLS. 

(41  MiBC  195.) 

.  Attempt  to   Goioot   Cbiicb— Who   Abe   Principals — ^Pekal  Cod^ 
Secs.  29,  34. 

On  the  trial  of  an  indictment  for  an  attempt  to  commit  the  crime 
of  unlawfully  removing  public  records,  and  also  for  an  attempt  to 
commit  grand  larceny  in  the  second  degree  by  attempting  to  steal 
indictments,  it  seemed  that  whatever  was  done  in  the  way  of  remov- 
ing or  taking  was  not  done  under  the  counsel  or  inducement  of  the 
defendant,  but  by  the  district  attorney;  that  the  taking  which  it  if 
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claimed  defendant  counseled  never  took  place,  the  taking  being  by  the 
district  attorney  solely  by  his  personal  purposes  and  not  as  an  ao- 
complice.  Held,  that  defendant  was  not  a  principal,  within  Penal 
Code,  section  29,  in  removing  or  stealing  the  indictments,  as  the  act 
of  the  district  attorney  cannot  be  imputed  to  the  defendant. 
2.  Same — Soucitation  of  Another. 

Proof  of  the  solicitation  by  defendant  of  another,  a  detective,  to 
remove  indictments  from  the  ofiQce  of  the  clerk  and  to  steal  them 
would  be  suflScient  to  sustain  the  verdict  under  section  34,  Penal 
Ck)de,  and  with  such  evidence  in  the  case  defendant  might  properly 
be  convicted  of  the  crime  and  a  certificate  of  reasonable  doubt  refused. 

Application  for  a  certificate  of  reasonable  doubt 

William  Travers  Jerome,  District  Attorney  (Robert  O. 
Taylor,  Assistant  District  Attorney,  of  counsel),  for  People. 

John  E.  Dos  Passes,  John  T.  Little  and  Howe  &  Hunmiel, 
for  defendant  Mills. 

Dbuoo,  J. :  Mills,  the  defendant,  was  accused  by  an  indictr 
ment  framed  under  sections  84,  94  and  531  of  the  Penal  Code, 
and  which  contained  two  counts:  First  Of  the  crime  of  an 
attempt  to  commit  the  crime  of  wilfully  and  unlawfully  re- 
moving .  .  .  records  .  .  .  deposited  in  a  public 
office  .  .  .  Second.  Of  the  crime  of  an  attempt  to  com- 
mit the  crime  of  grand  larceny  in  the  second  degree  committed 
by  the  felonious  attempt  to  steal  six  indictments.  Section  34 
reads :  "  An  act,  done  with  intent  to  commit  a  crime,  and 
tending  but  failing  to  effect  its  commission,  is  an  attempt  to 
commit  that  crime."  It  is  contended  that  the  evidence  war- 
ranted a  conclusion  that  the  crimes  charged  as  having  been 
attempted  were  committed,  and  that  a  conviction  upon  an 
accusation  of  an  attempt  to  commit  the  crime  was,  therefore, 
warranted  under  section  685  of  the  Penal  Code,  and  this  con- 
tention rests  upon  a  claim  that  defendant^  through  counseling 
the  removing  and  the  taking  of  the  indictments,  became  a  prin- 
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dpal  by  virtue  of  section  29  of  the  Penal  Code,  which  reads 
aa  follows :  '^  A  person  concerned  in  the  commission  of  a  crime^ 
whether  he  directly  commits  the  act  constituting  the  offense  or 
aids  or  abets  in  its  commission,  and  whether  present  or  absent, 
and  a  person  who  directly  or  indirectly  counsels,  commands,  in- 
duces or  procures  another  to  commit  a  crime,  is  a  principal" 
It  seems  that  whatever  was  done  in  the  way  of  removing  or 
taking  was  not  done  under  the  counsel  or  inducement  of  the 
defendant^  but  by  the  district  attorney,  who  was  prompted  to 
do  the  removing  by  his  desire  td  use  the  papers  for  entrapping 
purposes  and  between  whom  and  the  defendant  there  was  a 
want  of  community  of  motive.  The  taking  which  it  is  claimed 
defendant  counseled  never  took  place;  the  taking  which  did  take 
place  was  by  the  district  attorney,  was  solely  for  his  personal 
purposes  and  independent  of  any  counsel  or  inducement  on  the 
part  of  the  defendant,  and  in  taking  the  indictments  the  disr 
trict  attorney  was  not  an  accomplice.  As  there  was  nothing 
in  common  between  the  motives  of  the  district  attorney  and 
those  of  the  defendant,  the  act  of  the  district  attorney  was  not 
imputable  to  defendant  The  claim  that  defendant  was  a 
principal  in  a  removing  and  stealing  of  the  indictments  is, 
therefore,  untenable.  But  there  was  evidence  from  which  the 
jury  may  have  justly  inferred  that  the  detective,  Brindley,  was 
solicited  by  the  defendant  to  remove  the  indictments  from  the 
office  of  the  clerk  and  to  steal  them,  and  this  was  sufficient  to 
sustain  the  verdict,  for  a  mere  solicitation  to  commit  a  crime 
with  intent  to  commit  the  crime  is  "  an  act  done  with  intent 
to  commit  a  crime,  and  tending  .  .  •  to  effect  its  commis- 
sion," within  the  meaning  of  these  words  as  used  in  section  34 
of  the  Code  (King  v.  Higgins,  2  East,  5,  1  Kuss.  on  Cr.  196 
[ed.  of  1896],  4  Hill,  135),  and  even  though  the  words  used  by 
the  defendant  did  not  amount  to  a  solicitation,  I  believe  that 
they  constituted  such  an  act  as  is  referred  to  in  section  34.  I 
have  given  due  consideration  to  all  the  questions  referred  to 
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in  the  briefs  presented  in  behalf  of  the  applicant  and  am  unable 
to  say  that  in  mj  opinion  there  is  reasonable  doubt  whether  the 
judgment  should  standi  and  will^  therefore^  deny  the  applica- 
tion for  a  certificata 
Application  denied. 


8npreme]*Gonrt— Appellate  Difision^  Second  Department. 

July,  1903. 
THE  PEOPLE  V.  THOMAS  F.  COEBALIS. 

(86  App.  Div.  631.) 

1.  GAifBLmo — ^PooL  Sellzng — ^Iin>iCTMENT — 'PsjUAis  CoDB,  Seg.  351. 

An  indictment  which  shows  that  defendants,  on  a  given  day,  did 
feloniously,  outside  the  race  course  authorized  by  law,  "engage 
.  .  .  in  pool  selling  and  selling  pools  upon  the  result  of  a  trial 
and  contest  of  speed  and  power  of  endurance  of  "  horses  on  the  day 
named,  is  a  sufficient  statement  of  the  acts  constituting  the  crime. 

2.  Same. 

If  defendants,  indicted  for  pool  selling,  believe  that  they  are  in- 
sufficiently advised  as  to  particular  facts  that  will  be  proven  to  make 
out  against  them  a  case  under  the  statute,  their  remedy  is  by  a  bill 
of  particulars. 

3.  Same — ^Duplicate. 

An  indictment  which  charges  that  defendants  did  "engage,  aid, 
assist  and  abet  in  pool  selling  and  selling  pools"  is  not  void  for 
duplicity. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New 
York,  from  an  order  of  the  County  Court  of  Westchester  county, 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester  on 
the  11th  day  of  May,  1903,  sustaining  the  defendants'  demurrer 
to  an  indictment  against  them  charging  them  with  the  crime  of 
pool  selling,  in  violation  of  section  351  of  the  Penal  Code,  and 
directing  that  the  charge  be  resubmitted  to  the  grand  jury. 


Digitized  by 


GoogI( 


470 


The  indictment  demurred  to  was  as  follows: 

"  The  Grand  Jury  of  the  County  of  Westchester  by  this 
indictment  accuse  Thomas  F.  Corbalis,  John  H.  Hanratty, 
Michael  Devann^,  Thomas  Kelly,  Sylvester  Smith  and  Jdm 
Bumes  of  the  crime  of  feloniously,  outside  of  any  trotting 
course,  race  course,  authorized  by  or  entitled  to  the  benefits  of 
Chapter  570  of  the  Laws  of  the  State  of  New  York  for  the  year 
1895  entitled  'An  Act  for  the  incorporation  of  Associations  for 
the  improvement  of  the  breed  of  horses  and  (to)  regulate  the 
same  and  to  establish  a  State  Eacing  Commission '  as  amended 
by  Chapter  446  of  the  Laws  of  the  State  of  New  York  for  the 
year  1897,  engaging,  assisting,  aiding  and  abetting  in  pool 
selling,  and  selling  pools  upon  the  result  of  a  trial  of  and  con- 
tests of,  speed  and  power  of  endurance  of  beasts,  committed  as 
follows: 

"That  Thomas  F.  Corbalis,  John  H.  Hanratty,  Midiad 
Devanney,  Thomas  Kelly,  Sylvester  Smith  and  John  Bumes^ 
late  of  the  City  of  Yonkers,  in  the  County  of  Westchester,  and 
State  of  New  York,  with  force  and  arms  at  the  City  of  Tan- 
kers aforesaid,  on  the  nineteenth  day  of  January  in  the  year 
nineteen  hundred  and  three,  did  feloniously  outside  of  a  tiotr 
ting  course,  race  course  authorized  by  and  entitled  to  the  bene- 
fits of  Chapter  570  of  the  Laws  of  lie  State  of  New  York,  for 
the  year  1895,  entitled  'An  Act  for  the  Incorporation  of  Asso- 
ciations for  the  improvement  of  the  breed  of  horses,  and  (to) 
regulate  the  same,  and  to  establish  a  State  Bacing  Commission,' 
as  amended  by  Chapter  446  of  the  Laws  of  the  State  of  New 
York,  for  the  year  1897,  engage,  aid,  assist  and  abet  in  pool 
selling  and  selling  pools  upon  the  result  of  a  trial  and  contest  of 
speed  and  power  of  endurance  of  beasts,  to  wit:  horses,  on  the 
nineteenth  day  of  January  in  the  year  nineteen  hundred  and 
three,  taking  place,  being  conducted  and  had  at  Oakland  in  the 
State  of  California  and  New  Orleans  in  the  State  of  Louisiana, 
the  said  Thomas  P.  Corbalis,  John  H.  Hanrattay,  Midiael 


Digitized  by 


GoogI( 


PBOPLB  v.    COBBAIJS.  471 

Devanney,  Thomas  Kelly,  Sylvester  Smith  and  John  Bnmes, 
not  being  subject  to  the  penalty  provided  in  and  by  Section  18 
of  Chapter  570  of  the  La^wB  of  the  State  of  New  York  for  the 
year  1895  as  amended  by  Chapter  446  of  the  Laws  of  the  State 
of  New  York  for  the  year  1897,  and  no  other  penalty  being 
provided  by  law  to  punish  the  aforesaid  felonious  acts  of  the 
said  Thomas  F.  Corbalis,  John  H.  Hanratty,  Michael  Devan- 
ney, Thomas  Kelly,  Sylvester  Smith  and  John  Bumes,  than  the 
imprisonment  in  State  prison  and  fine  provided  and  prescribed 
in  and  by  Section  351  of  the  Penal  Code  of  the  State  of  New 
York,  contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided.'* 

J.  Addison  Young,  for  the  appellants. 

Kobert  M.  Moore,  for  the  respondents  Corbalis  and  others. 

David  H.  Hunt,  for  the  respondent  Smith. 

Hooker,  J. :  The  demurrants  seek  to  sustain  the  judgment 
appealed  from  upon  the  ground  that  the  indictment  in  question 
does  not  comply  with  the  rule  that  it  must  first  state  the  crime 
and  second  the  acts  constituting  the  crime.  Upon  this  question 
is  cited  the  case  of  People  v.  Dumar  (106  N.  Y.  502),  and  the 
doctrine  is  reiterated  in  People  v.  Klipfel  (160  id.  371)  ;  Peo- 
ple V.  Peckens  (153  id.  576) ;  People  v.  Helmer  (154  id.  596, 
600)  ;  People  v.  Willis  (158  id.  392,  396).  The  indictment  in 
its  first  paragraph  clearly  charges  the  crime,  for  it  makes  the 
charge  in  the  words  of  the  statute,  and  this  has  many  times  been 
held  sufficient  (Phelps  v.  People,  72  N.  Y.  334;  People  v. 
West,  106  id.  293;  People  v.  Herlihy,  66  App.  Div.  534;  a£Fd. 
on  opinion  below,  170  N.  Y.  584.) 

The  question  then  comes  to  the  acts  constituting  the  crime, 
and  reference  to  the  second  paragraph  of  the  indictment  shows 
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that  it  is  alleged  that  the  defendants  on  a  given  day  did  feloni- 
ously outside  the  race  course  authorized  by  law,  "engage 
.  •  .  in  pool  selling  and  selling  pools  upon  the  result  of  a 
trial  and  contest  of  speed  and  power  of  endurance  of  "  horses 
on  the  day  named.  This  we  think  is  a  sufficient  statement  of 
the  acts  constituting  the  crima  In  the  Herlihy  Case  (supra) 
a  demurrer  was  interposed  to  the  indictment^  which  charged 
the  defendant  with  failure  to  suppress  houses  of  ill-fame,  on 
the  ground  that  the  statement  of  facts  constituting  the  crime 
was  not  sufficient  The  Appellate  Division,  First  Department, 
said  the  meaning  of  the  words  "houses  of  ill-fame"  is  well 
understood,  and  these  words  of  themselves,  irrespective  of  other 
description,  are  sufficient  in  an  indictment  charging  an  officer 
with  omission  of  duty  in  respect  thereto ;  where  a  statute  defines 
a  crime,  it  is  sufficient  in  respect  thereto.  The  opinion  further 
states :  "  While  I  am  of  the  opinion  that  the  "words  '  houses  of 
ill-fame  *  would  have  been  sufficient  without  any  further  descrip- 
tion, it  certainly  does  not  take  from  the  sufficiency  of  the  state- 
ment of  the  acts  constituting  the  crime  to  add  thereto  a 
statement  of  acts  which  constitute  the  houses  of  the  character 
described."  The  indictment  was  upheld  and  the  judgment 
affirmed  in  the  Court  of  Appeals  upon  the  opinion  of  Mr. 
Justice  McLaughlin.  The  Century  Dictionary  defines  the 
term  "  engage  "  as  to  "  take  part ;  as,  to  engage  in  conversation." 
The  term  "  pool  selling  and  selling  pools  "  can  have  no  equivo- 
cal meaning,  and  has  such  a  place  in  the  language  as  to  define 
the  act  with  as  great  clearness  as  is  true  of  houses  of  ill-fame. 
The  word  "  pool-selling  "  is  not  only  used  in  section  361  of  the 
Penal  Code,  but  is  employed  in  the  ninth  section  of  article  1 
of  the  Constitution,  where  it  is  provided  that  no  "  pool-selling, 
book-making  or  any  other  kind  of  gambling  "  shall  "  be  author- 
ized or  allowed." 

It  is  clear,  therefore,  that  sufficient  facts  are  stated  to  con- 
stitute the  crima     A  statement  of  more  than  this  indictment 
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aid  lead  to  the  pleading  of  evidence;  that  this  is 
.ry  has  long  been  established,  both  in  criminal  and  civil 
<'•  are. 

lie  respondents  contend,  as  well,  that  the  indictment  is  not 
*ifficient  to  enable  them  properly  to  prepare  for  trial,  and  sug- 
gest that  if  this  indictment  was  not  challenged  by  way  of  a 
demurrer,  many  sets  of  facts  might  be  put  in  evidence  by  the 
prosecution,  such  as  tiiat  the  defendants  contributed  the  capital 
for  the  enterprise ;  that  defendants  formed  a  corporation  for  the 
purpose;  that  they  employed  agents  through  whom  they  com- 
mitted the  act;  that  defendants,  or  one  of  them,  kept  watch  to 
prevent  those  actually  engaged  from  being  apprehended;  that 
the  defendants  gave  money  to  another  to  carry*  on  the  enter- 
prise, and  that  they  acted  as  solicitors  for  the  principals.  It 
must  be  considered  as  now  settled  that  if  these  defendants 
believe  that  they  are  insufficiently  advised  as  to  the  particular 
facts  that  will  be  proven  to  make  out  against  them  a  case  under 
the  statute,  their  remedy  is  by  a  bill  of  particulars.  Judge 
CuLi-EN,  speaking  for  the  Court  of  Appeals  in  the  recent  case  of 
People  V.  Stedeker  (175  N.  Y.  61),  says  that  it  is  unnecessary 
that  an  indictment  specify  the  particular  house  or  building  in 
New  York  city  in  which  the  defendants  were  charged  with  keep- 
ing and  occupying  a  room  for  the  purposes  forbidden  by  section 
351  of  the  Penal  Code,  and  uses  this  language :  "  If  there  were 
any  question  as  to  the  particular  place  where  it  is  charged  that 
the  offense  had  been  committed  by  which  the  appellants  could 
be  in  any  way  misled  or  prejudiced  in  their  defense,  the  rem- 
edy was  by  motion  for  a  bill  of  particulars."  (Citing  Tilton 
V.  Beecher,  59  K  Y.  176.)  Wharton's  Criminal  Pleading  and 
Practice  (8th  ed.,  sec.  702)  announces  a  similar  doctrine: 
"  Wherever  the  indictment  is  so  general  as  to  give  the  defend- 
ant inadequate  notice  of  the  charge  he  is  expected  to  meet,  the 
court,  on  his  application,  will  require  the  prosecution  to  fur- 
nish him  with  a  bill  of  particulars  of  the  evidence  intended  to 
be  relied  on." 
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The  claim  that  the  indictment  is  invalid  for  duplicity  cannot 
be  sustained.  Where  an  offense  may  be  committed  by  doing 
one  or  more  of  several  things^  the  indictment  may,  in  a  single 
count,  allege  them  together,  and  conviction  may  be  had  on  proof 
of  commission  of  any  one  of  the  things  without  proof  of  the 
commission  of  the  others.  (Bork  v.  People,  91  N.  T.  5 ;  Peo- 
ple V.  Harris,  123  id.  70.)  Here  the  indictment  charges  that 
the  defendants  did  ^'  engage^  aid,  assist  and  abet  in  pool  selling 
and  selling  pools."  In  the  Herlihy  Case  (supra),  it  was 
charged  that  defendant^  between  the  22d  day  of  Sept^nber, 
1899,  and  the  18th  day  of  November,  1900,  allowed  109  houses 
of  prostitution  to  flourish,  and  yet  it  was  held  that  the  indict- 
ment charged  one  offense.  This  court  has  recently  had  occasion 
to  pass  upon  a  similar  question  in  People  v.  Kane  (43  App 
Div.  472).  The  court  said,  by  Mr.  Justice  Jenks  in  the  court 
below:  "  The  fact  that  the  statute  is  expressed  in  disjunctives, 
while  the  indictment  employs  conjunctives — violating  and  evad- 
ing and  conmiitting  a  fraud — ^is  not  fatal.  Aside  from  the 
grave  question  whether  a  statutory  misdemeanor  can  be  charged 
in  the  disjunctive,  it  is  clear  that  a  charge  in  the  form  followed 
is  well  mada  The  pleader  may  allege  all  breaches  in  a  single 
count,  employing  *  and  '  where  the  statute  reads  *  or,'  and  there 
is  no  duplicity,  and  the  crime  will  be  established  upon  proof  of 
any  one  of  the  infractions.  (1  Bish.  New  Cr.  Proc.,  seca  434, 
586 ;  Whart  Cr.  PI.  &  Pr.,  sec  228 ;  Bork  v.  People,  91  N.  Y. 
6 ;  People  v.  Davis,  56  id.  95 ;  People  v.  Wicks,  11  App.  Div. 
539;  People  v.  Smith,  5  N.  Y.  Supp.  22.)** 

It  follows,  therefore,  that  the  indictment  is  good,  and  that 
the  judgment  appealed  from  should  be  reversed. 

GooDBiOH,  P.  J.,  Babtlbtt  and  Jenes,  JJ.,  concurred. 

Order  allowing  demurrer  to  indictment  reversed  and 
demurrer  disallowed.. 
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Supreme  Conrt— Speciid  Term^  Mew  York. 

August^  1903. 

THE  PEOPLE  EX  EEL.  JOHN  FLEMDfG  v.  JULIU& 

M.  MATER. 

(41  Misc.  289.) 
Altebnatiyb  Wbit  of.  Pbohibition — ^Witness  CAinror  Bxstbaint  Pbo- 

GBEDIIVG  BT. 

It  is  only  a  person  whose  rights  are  to  be  affected  who  may  bo 
heard  to  assert  that  a  pending  proceeding  should  be  restrained  hj  a 
writ  of  prohibition,  and  a  witness  whose  examination  has  been  con- 
cluded, and  who  is  under  no  requirement  to  attend  further,  has  no- 
right  to  such  a  writ,  on  the  ground  that  the  information  before  the- 
magistrate  did  not  charge  the  defendants  with  any  specified  crime. 

Motion  for  alternative  writ  of  prohibition. 

L.  Laflin  Eellogg^  for  relator. 

William  Travers  Jerome,  District  Attorney,  for  respondent. 

BiscHOFF,  J. :  The  relator,  subpoenaed  as  a  witness  in  a  pro- 
ceeding entitled  as  a  prosecution  against  Charles  F.  Murphy 
and  others,  and  purporting  to  have  been  instituted  on  an  infor- 
mation laid  with  the  magistrate,  makes  this  application  for  an 
alternative  writ  of  prohibition,  the  main  ground  of  the  motion 
being,  as  alleged,  that  the  information  laid  before  the  magis- 
trate did  not  charge  the  defendants  with  any  specified  crima 

Upon  such  a  motion  as  this  the  inquiry  is  not  whether  the 
proceedings  assailed  are  obviously  invalid,  beyond  the  possi- 
bility of  question.  No  final  prohibition  is  asked,  but  permis- 
sion is  sought  merely  to  call  for  an  answer  to  the  relator's 
assertion  that  the  proceedings  attacked  are  invalid,  to  the  end 
that  the  matter  may  be  determined  upon  a  judicial  inquiry. 
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The  effect  of  an  alternative  writ  is  to  enable  the  relator  to 
present  his  case,  and  if  a  question  of  gravity  is  raised  by  the 
petition,  this  is  enough  to  call  for  the  issuance  of  the  writ^  upon 
the  return  to  which  the  legal  sufficiency  of  the  papers  may  be 
tested  (Code  Civ.  Proc,  sec.  2097),  or  the  facts  resolved  (Id., 
sec.  2099). 

In  the  petition  before  me,  it  is  alleged  that  the  magistrate 
was  without  jurisdiction  to  issue  the  subpoena,  because  the  infor- 
mation which  was  the  basis  of  the  proceeding  designated  no 
crima 

Clearly  the  validity  of  the  proceeding,  for  the  purposes  of 
the  compulsory  attendance  of  witnesses,  depended  upon  an 
information  being  laid,  as  defined  in  the  Code  of  Criminal 
Procedure,  sec  145,  in  the  form  of  "  the  allegation  .  .  . 
that  a  person  has  been  guilty  of  some  designated  crima"  It 
is  the  information  which  gives  the  magistrate  jurisdiction  to 
proceed  (Code  Crim.  Proc,  seca  148,  608),  and  the  actual 
designation  of  a  crime  is  essential  to  the  information  for  the 
purposes  of  jurisdiction.  People  ex  rel.  Sandman  v.  Tuthill, 
79  App.  Div.  24. 

The  necessity  that  the  crime  charged,  and  as  to  which  witr 
nesses  are  to  be  examined  before  any  warrant  is  issued,  be  speci- 
fied in  the  information,  is  quite  obvious  when  the  far-reaching 
possibilities  of  dispensing  with  the  requirement  are  considered. 

A  mere  form  of  words,  charging  nothing  and  subjecting  no 
person  to  responsibility  for  the  utterance,  could  be  made  the 
basis  of  a  general  inquiry,  by  or  before  a  magistrate,  into  any 
and  every  question,  arising  between  members  of  the  community, 
which  might  be  deemed  to  have  a  bearing  upon  some  half- 
suspected  crime,  and  all  persons  would  be  bound  to  attend,  if 
directed,  and  to  testify  to  any  matter  which  the  person  oondndr 
ing  the  inquiry  might  deem  of  moment  The  policy  of  our  law 
is  to  confine  the  general  power  of  inquiry  to  the  grand  jury,  a 
body  periodically  chosen  from  the  whole  body  of  citizens  of  the 
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community  itself,  whose  exercise  of  that  power,  with  due  regard 
to  the  rights  of  citizens,  is  safeguarded  by  the  number  of  its 
members. 

If  the  provisions  of  law,  regulating  the  substance  of  the 
information  upon  which  the  magistrate  may  proceed,  are  not 
to  be  strictly  followed,  or  if  a  different  construction  of  those 
provisions  would  be  constitutional,  the  grand  jury,  as  an  insti- 
tution, would  have  little  reason  for  existence. 

In  support  of  the  averment  that  the  information  in  question 
designated  no  crime,  the  relator's  papers  show  that  he  was  not 
examined  upon  the  subject  of  the  commission  of  any  crime  by 
the  defendants  named.  Resort  to  the  information  itself  (in 
this  case  in  writing)  having  been  denied  him,  the  relator  is  in 
no  position  to  give  further  proof  as  to  its  contents,  and  I  do  not 
think  that  he  must  be  required  to  make  stronger  substantiation 
of  his  case  for  the  purposes  of  this  motion.  The  respondents 
have  presented  only  the  conclusion  of  the  district  attorney  that 
this  information  does  specify  a  crime,  but  the  paper  is  not  pro- 
duced and  I  am  referred  to  no  provision  of  the  statute  which 
stands  in  the  way  of  its  production.  Section  205  of  the  Code 
of  Criminal  Procedure  confines  its  inhibition  to  the  disclosure 
of  the  contents  of  depositions  only.  The  paper  itself  would 
remove  all  dispute  as  to  the  jurisdiction  of  the  magistrate,  and 
upon  the  allegations  of  the  petition,  taken  with  the  respondents* 
failure  to  submit  the  controlling  evidence  which  is  peculiarly 
within  their  control,  there  would  be  enough  ground  for  a  direc- 
tion that  the  alternative  writ  issue,  In  order  that  the  merits  of 
the  dispute  may  be  regularly  determined.  If  there  is  doubt 
whether  the  allegation  of  lack  of  jurisdiction  should,  in  the 
first  instance,  be  supported  by  actual  proof  negativing  the  juris- 
diction, this  presents  a  very  substantial  question  of  law,  which 
should  be  determined  upon  return  to  the  writ  (Code  Civ. 
Proc.,  sec  2097.) 

Certain  minor  objections  to  the  jurisdiction  of  the  magis- 
trate are  set  forth  in  the  petition,  relating  to  the  presence  of  the 


Digitized  by 


GoogI( 


478  NSW  YosK  OBiMnrAi^  kepobts^  vol.  zvn. 

district  attorney  during  the  examination  of  witnesses,  the  con- 
duct of  the  examination  and  the  refusal  to  allow  witnesses  to  be 
represented  by  counsel.  Those  matters  affect  more  nearly  a 
question  (which  the  statute  leaves  open)  as  to  the  procedure  to 
T)e  adopted  upon  the  examination,  and  do  not,  I  think,  relate 
to  the  main  question  of  jurisdiction.  Sections  202  and  203  of 
the  Code  of  Criminal  Procedure  relate  to  proceedings  after 
arrest  of  the  defendant  and  do  not  apply  to  the  earlier  examina- 
tion. The  statute  does  not  require  the  magistrate  to  conduct 
the  examination  personally,  nor  is  he  called  upon,  as  a  matter 
of  law,  to  admit  all  persons,  including  counsel,  to  the  room  in 
which  the  examination  is  held.  If  otherwise,  however,  a 
refusal  to  afford  the  parties  equal  rights  would  be  met  more 
properly  by  mandamus  than  by  prohibition.  (See  People  ex 
rel.  Howes  v.  Grady,  66  Hun,  465,  114  K  Y.  685.) 

I  have  discussed  the  questions  presented  at  some  length,  in 
view  of  their  probable  importance  as  bearing  upon  the  ri^ts 
of  witnesses  whose  attendance  is  sought  to  be  enforced  in  pre- 
liminary proceedings  before  a  magistrate,  but  I  shall  deny  this 
motion  because  the  relator's  situation  is  such  that  he  has  no 
interest  in  the  continuance  or  cessation  of  the  proceeding  to 
which  his  application  is  directed. 

It  is  only  a  person  whose  rights  are  to  be  affected  who  may  be 
heard  to  assert  that  a  pending  proceeding  should  be  restrained 
by  writ  of  prohibition.  Here  it  appears,  without  contradic- 
tion, that  the  relator's  examination  has  been  concluded  and  that 
Tie  is  under  no  requirement  to  attend  further.  To  grant  the 
writ  at  his  instance  would  serve  no  purpose,  so  far  as  his  rights 
are  concerned,  and,  as  to  him,  the  determination  of  the  ques- 
tions sought  to  be  raised  would  be  purely  academia 

The  motion  is,  therefore,  denied,  without  costs. 

Motion  denied,  without  coste. 
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Supreme  Court— Special  Term,  New  York. 

September,  1903. 

THE  PEOPLE  EX  EEL.  JAMES  E.  GAFFNEY  v. 
JULIUS  M.  MAYER 

(41  Misc.  368.) 

1.  MietDEMEANOB— AlDEBICAN  IXTEBESTED  m  CiTT  LBASlfr— Ck>DE  CEnauAis 

Pbocedure,  Seo.  148 — ^New  York  Chabteb,  Seo.  1533. 

An  information  which  states  that  prior  to  July  3,  1901,  relator  was 
an  acting  member  of  the  board  of  aldermen  of  New  York  city,  and 
on  that  day  executed  a  lease  with  the  city  as  president  of  a  trucking 
company,  he  being  a  stockholder  thereof,  does  not  constitute  the 
crime  of  having  an  interest  in  a  contract  with  the  city  as  contemplated 
1^  section  1533  of  chapter  378,  Laws  1897. 

2.  Saicb— Laws  1901,  Ch.  466. 

A  mere  stockholder  is  not  an  interested  party  within  the  purview 
of  section  1533  of  the  Greater  New  York  Charter*  prior  to  its  amend- 
ment by  Laws  1901,  chapter  466. 

Dbmubkeb  to  a  return  to  a  writ  of  certiorari. 

James  A.  Deering^  for  relator. 

William  Travers  Jerome,  District  Attorney,  for  respondent 

BiscHOPP,  J. :  On  the  2d  day  of  July,  1903,  information 
was  laid  before  the  respondent,  acting  as  magistrate  for  the 
county  of  New  York,  under  section  148  of  the  Code  of  Crim- 
inal Procedure,  by  the  depositions  of  Russell  Bleecker,  Patrick 
J.  Scully  and  Charles  O'Neill. 

These  depositions  purported  to  charge  the  relator,  James  E. 
CkfFney,  of  the  city  of  New  York,  with  the  commission  of  a 
misdemeanor,  consisting  of  a  violation  of  section  1533  of  the 
Greater  New  York  City  Charter.     (Laws  1897,  ch.  378.) 

On  this  information  the  respondent  issued  a  warrant  of  arrest 
against  relator,  and  he  was  apprehended  by  a  peace  officer,  to 
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whom  said '  warrant  was  given  for  execution,  brought  befoie 
the  magistrate,  arraigned  and  held  under  said  charge  for  examr 
ination,  which  was  adjourned  from  time  to  time,  and  relator 
paroled  in  the  custody  of  his  counsel. 

Finally,  on  July  28,  1903,  relator  waived  examination,  and 
was  held  for  trial  on  the  alleged  charge  set  forth  in  the  deposi- 
tions or  information  submitted. 

Prior  thereto,  and  on  July  11,  1903,  relator,  through  his 
counsel,  had  moved  to  dismiss  the  proceedings,  and  for  his 
discharge  on  the  ground  that  the  facts  stated  in  the  depositions, 
or  the  information  laid  before  the  magistrate,  did  not  consti- 
tute a  crime,  and  on  the  ground  that  the  said  relator  was  not 
thereby  charged  with  having  such  an  interest  in  a  contract  with 
the  city  of  New  York,  as  was  contemplated  by  section  1533  of 
the  Greater  New  York  Charter.  The  magistrate  denied  the 
motion  so  made. 

On  the  day  relator  was  held  for  trial  on  tiie  charge  he  sued 
out  writs  of  habeas  corpus  and  certiorari,  which  were  duly 
allowed,  directed  to  the  respondent  and  to  Louis  Rappolt,  the 
peace  oflScer  in  whose  custody  respondent  was,  for  the  purpose 
of  determining  the  cause  of  relator's  detention. 

Respondent  has  duly  made  his  return  to  these  writs,  and 
relator  has  filed  a  demurrer  to  the  return  to  the  writ  of  oei^ 
tiorari,  and  pending  the  decision  of  the  issues  raised  by  this 
demurrer  relator  has  been  paroled  in  the  custody  of  his  counsel 

Relator  has  demurred  on  five  several  assignments  of  grounds, 
but  it  is  unnecessary  to  consider  these  separately  and  in  detail 
in  the  disposition  to  be  made  hereof,  as  they  in  substance, 
though  stated  in  different  form,  present  substantially  the  same 
question,  and  that  is,  whether  under  the  provisions  of  the  law 
the  facts  stated,  if  true,  constitute  a  misdemeanor,  and  if  they 
do,  whether  there  is  suflScient  cause  shown  by  the  depositions 
submitted  to  the  committing  magistrate  to  believe  relator  was 
guilty  of  such  misdemeanor,  for  it  may  be  said  that  should  it 
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be  shown  herein  that  a  crime  or  misdemeanor  had  been  oom- 
mitted,  and  that  there  is  sufficient  cause  on  the  information 
submitted  to  the  magistrate  to  believe  that  relator  is  probably 
guilty,  the  demurrer  cannot  be  sustained. 

With  the  quantity,  quality  or  weight  of  the  evidence  sub- 
mitted before  the  committing  magistrate  this  court  has  nothing 
to  do  on  the  present  application.  In  substance  it  appears,  and 
did  appear  before  the  committing  magistrate,  that  prior  to 
July  3,  1901,  the  relator  had  been  elected,  had  duly  qualified 
and  was  an  acting  member  of  the  board  of  aldermen  of  the  city 
of  New  York  from  the  eighteenth  aldermanic  district;  that  on 
the  3d  day  of  July,  1901,  a  lease  or  contract  of  lease  was 
entered  into  between  the  city  of  New  York,  acting  through  its 
board  of  docks,  on  the  one  part,  and  the  New  York  Contracting 
and  Trucking  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  on  the  other  part,  and 
which  lease  was  executed  by  the  relator  on  behalf  of  said  New 
York  Contracting  and  Trucking  Company  as  its  president,  and 
was  thereafter  approved  by  the  acting  corporation  counsel  on 
July  11,  1901. 

It  is  contended  by  respondent  that  at  the  time  of  the  execu- 
tion of  said  instrument  the  evidence  shows  that  relator  was  a 
director  and  officer  of  the  New  York  Contracting  and  Trucking 
Company,  and  that  therefrom  it  is  a  necessary  inference  to  be 
drawn  that  he  was  also  a  stockholder  and  interested  within  the 
provisions  of  the  charter  invoked,  it  appearing  also  by  the  orig- 
inal certificate  of  incorporation  that  he  subscribed  for  five 
shares  of  stock. 

This  lease  covered  the  wharfage  and  cranage  of  the  pier  at 
the  foot  of  West  Ninety-sixth  street,  North  river,  borough  of 
Manhattan,  county  of  New  York,  for  the  term  of  ten  years,  and 
provided  for  renewals  thereof,  and  it  appears  that  the  purpose 
of  the  corporation  was,  among  other  things,  the  building,  con- 
Vox-.  XVII— 81 
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structing  of  wharfs,  piers,  docks,  pier  sheds^  sea  walls,  and 
doing  other  kinds  of  river  front  and  harbor  work. 

The  directors  for  the  first  year  of  the  corporation,  as  shown 
in  the  certificate  thereof,  were  the  relator,  John  J.  Murphy, 
and  Richard  Couch,  each  of  whom  appears  by  the  certificate 
to  have  held  five  shares  of  the  corporate  stock,  or,  at  leasts  to 
have  subscribed  therefor.  The  corporation  appears  to  have 
been  incorporated  on  April  28,  1900,  or  at  least  the  certificate 
of  incorporation  bears  date  on  that  day,  and  was  acknowledged 
on  the  same  day,  and  relator  appears  thereby  to  have  been  one 
of  the  incorporators. 

The  specific  charge  in  the  complaint  filed  before  the  com- 
of  July,  1901,  a  misdemeanor,  to  wit,  "  a  violation  of  section 
of  July,  1901,  a  misdemeantor,  to  wit,  "  a  violation  of  section 
1533  of  the  Greater  New  York  Charter,  in  that  at  said  time 
in  the  county  of  New  York  the  said  defendant,  being  then  and 
there  an  alderman  of  said  City,  and  as  such  a  member  of  the 
Municipal  Assembly  of  said  City,  and  an  officer  designated  in 
said  section  1533,  did  knowingly  acquire  an  interest  not  devolved 
upon  him  by  any  law  in  a  contract  then  and  there  made  with 
the  City  of  New  York  by  its  Board  of  Docks^  viz.,  in  the  lease 
above  referred  to  from  said  City  to  said  private  corporation,  of 
which  the  relator  was  at  said  date  a  stockholder,  director  and 
officer,  and  that  said  lease  or  contract  of  lease  covered  and 
related  to  property  belonging  to  the  City  of  New  York.'* 

It  may  be  said  that  there  is  no  allegation  or  contention  on  the 
part  of  the  respondent  that  the  lease  in  question  was  unduly  or 
corruptly  procured,  or  that  the  rent  agreed  upon  was  not  just 
and  fair,  or  that  by  any  act  of  the  constructing  company,  or 
relator,  the  city^s  interests  have  been  injuriously  affected,  or 
is  it  contended  that  the  relator's  official  duties  as  councilman  in 
any  manner  related  to  the  malting  of  the  lease  in  question. 

The  question,  therefore,  narrowed,  as  suggested,  is  purely  a 
technical  one  of  whether  the  facts  stated  in  the  depositions  sab- 
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mitted  to  the  committing  magistrate,  and  upon  which  he  issued 
a  warrant  of  arrest,  show  that  a  crime  or  misdemeanor  had  been 
committed,  and  that  there  was  sufficient  cause  shown  on  the 
information  submitted  to  the  magistrate  to  believe  the  relator 
probably  to  be  guilty. 

Section  1533  of  the  Greater  New  York  Charter  was  as  fol- 
lows at  the  time  of  the  alleged  crime :  "  No  member  of  the 
municipal  assembly,  head  of  dejMirtment,  chief  of  bureau, 
deputy  thereof  or  clerk  therein,  or  other  officer  of  the  corpo- 
ration, shall  be  or  become,  directly  or  indirectly,  interested  in 
or  in  the  performance  of  any  contract,  work,  or  business,  or  the 
sale  of  any  article,  the  expense,  price  or  consideration  of  which 
is  payable  from  the  city  treasury  or  by  any  assessment  levied 
by  any  act  or  ordinance  of  the  municipal  assembly ;  nor  in  the 
purchase  or  lease  of  any  real  estate  or  other  property  belonging 
to  or  taken  by  the  corporation  or  which  shall  be  sold  for  taxes 
or  assessments,  or  by  virtue  of  legal  process  at  the  suit  of  the 
said  corporation.  If  any  person  in  this  section  mentioned  shall, 
during  the  time  for  which  he  was  elected  or  appointed,  know- 
ingly acquire  an  interest  in  any  contract  or  work  with  the  city, 
or  any  department  or  officer  thereof,  unless  the  same  shall  be 
devolved  upon  him  by  law,  he  shall,  on  conviction  thereof,  for^ 
feit  his  office,  and  be  punished  for  a  misdemeanor.  All  such 
contracts  in  which  any  such  person  is  or  becomes  interested 
shall,  at  the  option  of  the  Comptroller,  be  forfeited  and  void." 

The  relator  strenuously  contends  that  the  depositions  sub- 
mitted before  the  magistrate  did  not  establish  the  existence  of 
the  fact  that  relator  was  an  officer,  director  and  stockholder 
of  the  construction  company  which  made  the  lease.  If  this 
question  on  the  depositions  were  to  be  decided  upon  a  case  in 
which  a  prisoner  had  been  held  under  final  judgment  upon 
conviction,  there  might  be  force  in  the  contention  of  relator, 
but  that  is  not  the  case.  It  is  a  question  of  probability,  and 
depends  upon  the  existence  of  some  evidence  upon  which  a  find- 
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ing  of  probable  cause  may  fairly  be  predicated,  and  it  seems 
to  me  from  the  facts,  not  disputed,  that  relator  acknowledged 
the  lease  in  question,  signing  the  corporate  name  of  the  con- 
tracting  party ;  that  he  swore  at  the  time  he  was  the  president 
thereof;  that  under  the  certificate  of  incorporation  it  appears 
he  was  a  subscriber  to  five  shares  of  the  stock ;  that  he  was  one 
of  the  incorporators  thereof.  From  these  undisputed  facts  the 
inference  certainly  would  follow  as  a  probable  one  that  he 
remained  a  director  and  stockholder  after  the  expiration  of  the 
first  year  of  the  life  of  the  company,  as  well  as  president  thereof, 
and  it  may  be  assumed  as  a  fair  inference  from  this  evidence, 
sufficient  at  least  upon  which  to  base  the  jurisdiction  of  the 
committing  magistrate  to  hold  relator,  provided  it  further 
appeared  that  a  crime  or  misdemeanor  had  been  committed 
within  the  provisions  of  section  1533  of  the  Greater  New  York 
Charter,  and  this  leads  to  the  consideration  of  the  vital  question 
in  the  case  at  bar,  namely,  assuming  that  there  was  some  evi- 
dence before  the  magistrate  that  the  relator  was  a  stockholder, 
officer  and  director  of  the  corporation,  that  he  was  at  the  time 
an  alderman  of  the  city,  and  while  occupying  these  two  posi- 
tions the  lease  in  question  was  executed,  by  the  corporation, 
with  relator  acting  as  president,  do  these  facts  constitute  a  mis- 
demeanor within  the  section  of  the  Greater  New  York  Charter 
quoted? 

The  relation  of  relator  to  the  New  York  Contracting  and 
Trucking  Company  as  its  president,  and  as  a  director,  undoubt- 
edly was  one  simply  of  agency,  and  under  this  relation  alone, 
aside  from  his  being  a  stockholder,  it  cannot  be  argued  seriously 
that  relator'  was  within  the  charter  provision  invoked,  which 
leaves  for  our  consideration  his  relation  to  said  corporation  as 
a  stockholder  only. 

It  is  well  to  bear  in  mind  some  familiar  rules  of  construc- 
tion in  determining  this  question.  The  misdemeanor  charged 
is,  of  course,  malum  prohibitum  and  not  malum  in  se,  and  as 
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audi  must  be  brought  directly  within  the  statute,  and  criminal 
intent  may  not  be  presumed^  but  must  be  proved. 

There  is  no  warrant  for  invoking  judicial  construction  to 
extend  the  statute  beyond  its  plain  terms,  and  unless  the  crime 
or  misdemeanor  charged  comes  within  the  words  of  the  pro- 
vision of  the  charter  invoked,  it  may  not,  by  construction,  be 
extended  so  as  to  embrace  it;  or,  in  other  words,  a  statute  which 
makes  penal  an  act  innocent  before  may  not  be  extended  to 
cased  not  clearly  within  its  meaning  and  objects.  This  raises 
the  question  whether,  if  there  be  reasonable  dpubt  in  the  ease 
as  to  the  misdemeanor  charged  coming  within  tlie  spirit  and 
the  letter  of  the  statute  or  not,  the  relator  is  not  entitled  to  the 
benefit  of  such  doubt. 

It  would  seem  that  he  is  entitled  to  such  benefit  If  the 
intentional  acquisition  of  every  expected  benefit  from  a  con- 
tract with  the  city  is  deemed  to  have  been  within  the  penal 
effect  of  the  provisions  of  the  section  invoked  before  its  amend- 
ment in  1901,  then,  clearly,  every  time  any  member  of  the 
municipal  government  essayed  as  a  passenger  to  board  the  car 
of  any  of  the  street  railway  companies  conducting  their  rail- 
ways under  a  franchise  from  the  city,  subscribed  for  the  supply 
of  lighting  gas  or  electricity  by  those  likewise  operating  under 
municipal  consent,  or  availed  himself  of  the  transit  conveni- 
ences of  the  licensed  cabman  or  the  carriage  of  the  licensed 
drayman,  he  subjected  himself  to  the  punishment  imposed. 
Will  any  rationally  minded  person  contend  that  this  is  what 
the  Legislature  meant?  Assuredly  not.  Yet  such  must  be 
taken  to  have  been  ita  meaning  if  nothing  more  than  a  stock- 
holder's relation  to  the  corporation  having  contracted  with  the 
city  invited  the  application  of  the  provisions  alluded  to  before 
the  amendment,  because  that  relation  implies  some  general  pos- 
sibility of  benefit.  Such  an  interpretation  of  the  charter  pro- 
vision is  repugnant  to  and  tortures  common  sense.  Then  what 
was  the  interest  in  the  contract  with  the  city,  the  acquisition  of 
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which  it  was  intended  to  prohibit,  if  the  charter  provisions  were 
not  to  be  restricted  to  the  interest  of  a  party,  openly  or  covertly 
so,  to  the  contract  itself  as  distinguished  from  the  benefit  merely 
to  strangers  to  the  contract  thereunder?  Who  can  tell!  The 
charter  did  not  in  terms  restrict  the  application  of  its  penal 
provisions,  and  we  cannot  assume  that  the  Legislature  intended 
that  its  enactment  should  be  carried  to  the  point  of  atrocious 
absurdity.  Is  the  relator,  in  view  of  this  ambiguous  state  of 
the  charter  provision  under  examination,  to  be  made  criminal 
by  the  invocation  against  him  of  the  broadest  possible  meaning 
of  the  language  employed  and  for  the  commission  of  an  act 
which  in  and  of  itself  is  untainted  with  any  degree  of  moral 
obliquity?  Clearly  not  The  law  mercifully  and  humanely 
requires  that  the  doubt  lie  resolved  in  his  favor,  and  that  the 
more  reasonable  and  restricted  interpretation  of  the  penal  pro- 
visions alluded  to  shall  prevail  lest  the  unwary  and  morally 
innocent  of  attempted  violation  of  the  law  be  led  into  a  trap 
arising  from  the  imperfect  expression  of  legislative  intenticm. 
No  better  illustration  can  be  given  of  this  principle  than  in 
the  language  of  Chief  Justice  Mabshall,  in  a  leading  case 
before  tbe  Supreme  Court  of  Ihe  United  States  (United  States 
V.  Wiltberger,  5  Wheat.  76),  as  follows:  "  The  rule  that  penal 
laws  are  to  be  construed  strictly  is  perhaps  not  much  less  old 
than  construction  itself.  It  is  founded  on  the  tenderness  of  the 
law  for  the  rights  of  individuals;  and  on  the  plain  principle 
that  the  power  of  punishment  is  vested  in  the  legislative,  not 
in  the  judicial  department  It  is  the  legislature,  not  the  court, 
which  is  to  define  a  crime  and  ordain  its  punishment  It  is 
said,  that  notwithstanding  this  rule  the  intention  of  the  law- 
maker must  govern  in  the  construction  of  penal,  as  well  as  other 
statutes.  This  is  true.  But  this  is  not  a  new  independent 
rule  which  subverts  the  old.  It  is  a  modification  of  the  ancient 
maxim,  and  amounts  to  this,  that  though  penal  laws  are  to  be 
construed  strictly,  they  are  not  to  be  construed  so  strictly  as  to> 
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defeat  the  obvioas  intentioii  of  the  legislature.  This  maxim 
is  not  to  be  so  applied  as  to  narrow  the  words  of  the  statute  to 
the  exclusion  of  cases  which  those  words^  in  their  ordinary 
aooeptation,  or  in  the  sense  in  which  the  legislature  haa  obvi- 
ously  used  them,  would  comprehend.  The  intention  of  the 
legislature  is  to  be  collected  from  the  words  they  employ. 
Where  there  is  no  ambiguity  in  the  words,  there  is  no  room  for 
construction.  The  case  must  be  a  strong  one  indeed,  which 
would  justify  a  court  in  departing  from  the  plain  meaning  of 
words^  especially  in  a  penal  act,  in  search  of  an  intention  which 
the  words  themselves  did  not  suggest.  To  determine  that  a 
case  is  within  the  intention  of  a  statute,  its  language  must 
authorize  us  to  say  so.  It  would  be  dangerous  indeed  to  carry 
the  principle,  that  a  case  which  is  within  the  reason  or  mischief 
of  a  statute,  is  within  its  provisions^  so  far  as  to  punish  a  crime 
not  enumerated  in  the  statute,  because  it  is  of  equal  atrocity, 
or  of  kindred  character,  with  those  which  are  enumerated.  If 
this  principle  has  ever  been  recognized  in  expounding  criminal 
law,  it  has  been  in  cases  of  considerable  irritation,  which  it 
would  be  unsafe  to  consider  as  precedents  forming  a  general 
rule  for  other  cases." 

And  we  are  not  without  express  authority  on  the  subject 
in  the  reports  of  our  own  courts.  In  Chase  v.  N.  T.  C.  R.  R. 
Ca,  26  K  Y.  523,  the  court,  per  Marvin,  J.,  says:  "The 
great,  leading  rule,  for  the  construction  of  statutes,  is  to  ascer- 
tain fairly  the  intention  of  the  Legislature  in  enacting  the  stat- 
ute. In  statutes  giving  a  penalty,  if  there  be  reasonable  doubt 
of  the  case,  made  upon  the  trial  or  in  the  pleadings,  coming 
within  the  statute,  the  party  of  whom  the  penalty  is  claimed  is 
to  have  the  benefit  of  such  doubt." 

The  true  purpose  is  to  give  effect  to  the  intent  of  the  Legis- 
lature as  deducible  from  the  language  employed,  and  never  to 
extend  the  language  by  implication  to  cases  not  within  such 
intent  as  declared  by  the  words  used.      Strong  v.  Stebbins,  6 
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Cow.  210;  and  see  Verona  Central  Cheese  Co.  v.  Murtau^ 
60  N.  Y.  814. 

There  seems  to  be  no  room  for  doubt  that  the  Legislature  in 
amending  section  1533  of  the  Greater  City  Charter  intended 
to  clear  some  ambiguous  question  of  construction,  otherwise 
the  amendment  was  useless,  and  we  are  not  to  infer  such  to  be 
the  case.  Section  1533,  before  amendment,  and  under  which 
relator  is  charged  with  the  misdemeanor,  read :  "  No  member 
of  the  municipal  assembly,  head  of  department,  chief  of  bureau, 
deputy  thereof,  or  derk  therein,  or  other  officer  of  the  corpora- 
tion shall  be  or  become  directly  or  indirectly  interested  in  or 
in  the  performance  of  any  contract,  work  or  business,  or  the 
sale  of  any  article,'^  eta 

By  the  amendment  (L.  1901,  ch.  466)  the  section  is  made  to 
read  that  "  No  member  of  the  municipal  assembly,  head  of  de- 
partment, chief  of  bureau,  deputy  thereof,  or  clerk  therein,  or 
other  officer  of  the  corporation,  shall  be  or  become  interested 
directly  or  indirectly  as  contracting  party,  partner,  stockholder, 
or  otherwise  in  the  performance  of  any  contract,  work  or  busi- 
ness, or  the  sale,"  etc. 

If  the  section,  as  amended,  had  been  in  force  at  the  time  of 
the  alleged  misdemeanor,  relator  would  have  come  directly 
within  its  provisions ;  but  it  was  not  then  in  force  in  such  form, 
and  to  say  the  least  thereof,  it  certainly  was  ambiguous  as  to 
whether  it  would  embrace  the  relation  of  stockholder  to  a  corpo- 
ration or  not 

Assuming,  therefore,  that  there  cannot  be  attributed  to  the 
Legislature  the  doing  of  a  wholly  unnecessary  or  superfluous 
act  in  the  amending  of  the  charter  to  take  effect  on  the  Ist  day 
of  January,  1902,  the  amendment  must  be  treated  as  a  matter 
of  substance,  and  to  be  given  effect,  and  so  considering  it  the 
intent  is  plain  to  make  the  application  to  stockholders  in  the 
future,  which  necessarily  assumes  that  under  the  statute  as  it 
had  stood,  within  the  intent  of  the  Legislature,  a  mere  stodc- 
holder  was  not  an  interested  party. 
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It  does  not  seem  to  me  that  the  insertion  of  the  word  ^^  stock- 
holders "  in  the  amended  section  was  simply  to  make  clear,  and 
to  remove  any  doubt,  without  altering  the  meaning  of  the  clause 
as  it  stood.  The  very  fact  of  this  legislative  change  of  itself 
indicates  at  least  that  in  the  legislative  mind  the  terms  first 
used  were  doubtful  and  open  to  different  constructions,  or  at 
least  contentions,  and  if  that  be  so  relator  should  not  have  been 
held. 

Nor  is  it  hardly  reasonable  to  assume  that  the  amendment 
of  1901,  to  take  effect  on  January  1,  1902,  was  merely  in  the 
nature  of  legislative  interpretation  or  construction  of  the  section 
as  it  stood  before  that  time,  and  only  on  such  view  ought  the 
relator  to  have  been  held. 

I  am  aware  of  the  fact  that  distinguished  lawyers  have  taken 
different  views  upon  the  question  of  whether  a  mere  stockholder 
is  an  interested  party  within  the  purview  of  section  1533  of  the 
Greater  New  York  Charter  as  it  stood  before  amendment,  and 
that  the  question  might  ordinarily  present  grave  ground  for 
debate,  but  the  fact  remains  that  the  Legislature  has  undertaken 
by  its  amendment  to  enumerate  stockholders  among  the  class 
of  those  subject  to  the  provisions  of  section  1533  of  the  Greater 
New  York  Charter,  and  it  is  but  fair  to  infer  that  such  amend- 
ment was  made  either  because  the  prior  enactment  was  am- 
biguous, or  because  it  intended  to  add  to  the  substance  thereof 
by  enacting  specifically  that  stockholders  should  be  liable. 
Considered  in  either  aspect  the  facts  before  the  committing 
magistrate,  in  my  judgment,  did  not  charge  the  relator  with  a 
crime  or  misdemeanor,  hence  the  demurrer  should  be  sustained. 

Demurrer  sustained,  with  costs. 
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Court  of  Appeals. 

October  6,  1903. 

THE  PEOPLE  V.  CARMINE  GAIMAEI. 

(176  N.  Y.  84.) 

1.  MUBDKR-— SumoIENOT  OV  EVIDENCE. 

The  evidence  upon  the  trial  of  an  indictment  for  murder^  where 
defendant  claimed  that  deceased  was  killed  while  he  was  endeavoring 
to  take  a  revolver  away  from  her,  and  the  People  claimed  that  be 
killed  her  deliberately,  reviewed  and  held  sufficient  to  sustain  a  ver- 
dict of  murder  in  the  first  degree. 

2.  Bams — Competenct  ov  Thbeats  made  bt  Detendant. 

Threats  made  by  defendant  are  competent  to  show  the  state  of  bis 

mind  and  are  of  special  importance  when  accused  claims  that  the 

homicide  was  excusable  or  justifiable,  but  they  should  be  considered 

with  caution. 

8.  Saice— Evidence  ov  Sfbcdio  Acts  car  Violence  bt  Deceased  Towamm 

Defendant's  Wds. 

When  accused  claims  he  acted  in  self-defense,  it  is  competent  to 
show  the  general  reputation  of  deceased  for  violence^  but  evidence  of 
specific  acts  toward  a  third  person,  especially  when  it  does  not  appear 
that  the  defendant  had  heard  of  it,  is  inadmissible. 

Appeal  from  a  judgment  of  the  Court  of  Qeneral  Seasions 
of  the  Peace,  in  the  county  of  New  York,  rendered  February 
27,  1903,  upon  a  verdict  oonvicting  defendant  of  the  crime  of 
murder  in  the  first  degree ;  also  from  two  orders  of  said  court 
denying  motions  for  a  new  trial  and  in  arrest  of  judgment^ 
respectively. 

The  indictment  charged  that  on  the  6th  of  October,  1902, 
at  the  borough  of  Manhattan,  county  of  New  York,  the  defend- 
ant, feloniously  and  with  malice  aforethought,  took  the  life  of 
Josephine  Santa  Petro  by  shooting  her  witJi  a  revolver.  The 
facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Charles  E.  Le  Barbier,  for  appellant 

William  Travers  Jerome,  District  Attorney  (Robert  C. 
Taylor  and  Howard  S.  Qans,  of  counsel),  for  respondent. 

Vann,  J. :  At  the  time  of  the  homicide  the  defendant  lived 
with  his  wife  in  a  double  tenement  house,  known  as  No.  56 
Boosevelt  street,  in  the  city  of  New  York,  and  Josephine 
Santa  Petro,  the  deceased,  lived  with  her  husband  in  the  same 
building.  The  defendant  worked  in  Jersey  City,  and  the  de- 
ceased was  jani tress  of  the  building  in  which  both  resided.  He 
was  thirty-one  years  old,  weighed  130  or  135  pounds,  and  was 
not  quite  as  tall  as  the  deceased,  who  was  about  forty  years  of 
age,  five  feet  and  six  inches  in  height,  weighed  from  175  to  180 
pounds,  and  was  a  strong,  robust,  muscular  woman.  They 
were  acquaintances,  more  or  less  intimate,  and  there  was  some 
evidence  of  jealousy  of  the  deceased  on  the  part  of  the  defend- 
ant's wife  and  of  threats  made  by  the  former  that  she  would 
kill  the  defendant  and  his  wife,  and  that  these  threats  had  been 
communicated  to  him. 

Maggie  Santa  Petro,  a  little  daughter  of  the  deceased,  twelve 
years  of  age,  testified  that  a  few  days  before  the  homicide  the 
defendant  came  up  to  the  rooms  occupied  by  her  father  and 
his  family  and,  knocking  at  the  door,  said  he  was  the  landlord, 
Mr.  Golden,  but  the  door  was  not  opened,  whereupon  he  broke 
in  the  window,  "  pulled  out  a  revolver  and  he  pointed  it  in ; 
my  mother  ran  in  the  front  room  door;  he  said,  '  I  was  going 
to  leave  you  dead  in  Roosevelt  street' ''  Two  days  before  the 
homicide,  a  precept  issued  by  a  local  court,  requiring  the  de- 
fendant forthwith  to  remove  from  his  rooms  at  No.  66  Roose- 
velt street,  or  show  cause  before  the  court  on  the  7th  of  October, 
1902,  at  10  a.  m.,  why  possession  of  the  premises  should  not 
be  delivered  to  Barnard  Golden,  the  landlord,  was  served  upon 
the  defendant  and  was  found  upon  his  person  immediately  after 
the  homicida 
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The  homicide  took  place  on  the  6th  of  October^  1902,  be- 
tween nine  and  ten  in  the  morning,  at  No.  56  Eoosevelt  street 
The  witnesses  who  saw  the  occurrence,  in  whole  or  in  part, 
differ  somewhat  in  their  versions,  so  that  a  review  of  the  case 
upon  the  merits,  which  is  substantially  the  onlj  duty  preeented 
by  the  record,  requires  an  analysis  of  the  evidence. 

William  Gibson,  a  seafaring  man,  was  in  front  of  No.  66 
Eoosevelt  street,  on  the  opposite  sidewalk,  between  half-past 
9  and  10  o'clock  on  the  morning  of  Monday,  October  6,  1902. 
He  saw  three  women  standing  in  front  of  No.  56,  when  a  man 
came  out  of  the  doorway,  whom  he  identified  as  the  defendant 
The  defendant  ^^  made  a  reach  for  a  woman  that  was  standing 
in  the  crowd,  and  as  he  did  so  he  drew  a  revolver  out  of  his  hip 
pocket  and  fired  two  shots  at  her ;  she  was  dodging  around  the 
other  women  and  started  to  run  into  the  shoe  store  right  next 
door  to  No.  56,  and  as  she  was  going  through  the  door  into  the 
place  he  fired  three  more.  I  never  heard  of  the  people  before. 
I  did  not  know  that  they  were  on  earth.  After  the  second 
three  shots  were  fired  at  the  woman  as  she  went  into  the  door 
of  the  cobbler's  shop,  I  went  across  the  street  to  the  sidewalk 
where  she  was  shot.  I  seen  her  lying  in  there  and  I  started 
back — ^lying  in  the  shoemaker's  shop,  right  by  the  casing  at  the 
windows,  the  cobbler's  bench  there.  I  seen  blood  on  the  side 
of  her  dress." 

Kate  Looney,  who  lived  at  No.  56  Eoosevelt  street,  was 
talking  to  Mrs.  Petro  as  she  was  cleaning  the  bells  by  the  front 
door,  when  the  defendant  came  down  stairs  and  said  to  the 
deceased,  "  You  did  this,"  and  she  said,  "  I  didn't  do  it,  the 
landlord  did  it"  Thereupon  the  defendant  caught  her  by  the 
throat  and  commenced  to  shove  her.  The  witness  thought  he 
was  fooling  until  she  saw  him  pull  a  revolver  out  of  liis  pocket 
and  fire  three  shots,  when  she  ran  into  the  shoemaker's  shop^ 
followed  by  the  deceased,  who  in  turn  was  followed  by  tiie  de- 
fendant.    When  the  defendant  went  in  he  fired  another  shot^ 
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and  the  witness  observed  nothing  more  except  that  she  saw  him 
throw  away  the  revolver.  "  He  was  in  the  store  when  he 
chucked  it  away.  He  chucked  it  in  the  back  of  the  store/^ 
The  night  before,  this  witness  heard  the  defendant  say  to  the 
deceased,  as  he  passed  by  her  at  the  front  door,  "  This  is  your 
last  night  of  living."  She  further  testified  that  when  the  de- 
fendant "  fired  those  shots  at  the  housekeeper  he  was  right  up 
at  her  side ;  he  had  his  hand  on  her  when  he  fired  them  at  her 
in  the  store."  When  sworn  before  the  coroner  she  did  not  say 
that  she  saw  the  defendant  throw  away  the  revolver. 

Angelina  Granero  lived  at  No.  56  Eoosevelt  street,  and  going 
down  stairs  to  pay  her  rent  to  Mrs.  Petro  saw  her  cleaning  the 
knobs  of  the  bells  by  the  front  door.  While  she  was  engaged 
in  paying  her  rent  the  defendant  came  down  stairs  and  said 
to  Mrs.  Petro,  "  Give  us  the  money,"  she  replied,  "  No,  I  wasn't 
going  to  give  you  no  money ;  if  I've  got  to  give  you  any  money 
call  me  to  the  court  and  don't  talk  to  me;  don't  speak  to  me; 
talk  to  my  husband;  I  don't  want  you  to  be  talking  to  me." 
He  asked  her  for  the  money  again  and  she  said :  "  Don't  be 
doing  me  anything ;  if  you  do  me  anything  I  will  call  a  police- 
man and  make  you  arrested."  In  the  language  of  the  witness : 
"  From  these  words  they  started  to  be  fighting,"  and,  alarmed, 
she  turned  to  go  when  Mrs.  Petro  caught  hold  of  her  dress. 
She  next  heard  three  shots  from  behind  her,  the  hold  on  her 
dress  was  relaxed  and  she  ran  away,  but  looking  back  saw  the 
defendant  shoot  again.  By  fighting  the  witness  may  have 
meant  quarreling,  for  when  asked  if  the  parties  were  striking  at 
each  other  she  answered :   "  No,  sir ;  fighting,  talking." 

Louis  Cairia  testified  that  he  was  a  shoemaker  and  was  at 
work  in  his  shop  in  the  front  part  of  No.  56  Roosevelt  street 
at  about  8  or  9  o'clock  on  the  morning  of  the  homicide.  He 
heard  a  shot  and  raising  his  head  saw  the  defendant  pursuing 
the  deceased,  about  three  feet  from  her,  and  shooting  at  her 
'*  in  front  and  in  the  back,  anywhere  she  turned."     He  heard 
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three  shots  fired  outside  when  he  ran  out  of  his  shop  and  the 
•deceased  ran  in  followed  by  the  defendant  with  a  pistol  in  his 
hand.  After  that  the  witness  heard  one  or  two  shots  inside. 
The  defendant  was  close  to  Mrs.  Petro  as  the  witness  looked  up 
and  saw  the  second  and  third  shots.  At  this  time  he  saw  the 
defendant  shoot  at  her  in  front  and  when  she  turned  he  saw 
him  shoot  at  her  back. 

Daniel  A.  Walsh,  a  collector,  was  walking  down  Roosevelt 
street  on  the  morning  in  question  shortly  after  half-past  nine 
o'clock.  When  about  opposite  No.  56  he  heard  the  report  of 
a  revolver,  and  turning  saw  a  woman  running  from  the  hall- 
way followed  by  a  man,  whom  he  identified  as  the  defendant 
She  was  running  from  him  and  he  had  his  left  hand  on  her 
right  shoulder.  He  next  heard  two  shots  in  quick  succession 
when  she  turned  and  went  into  the  cobbler's  shop  followed  by 
the  defendant,  and  after  that  he  heard  two  more  shots,  making 
five  in  all.  He  went  into  the  shop  and  saw  the  woman  with 
blood  coming  from  her  back  and  a  wound  in  her  abdomen. 
Her  apron  was  burned  with  powder.  He  saw  a  man  put  his 
hand  on  defendant  and  hold  him  until  he  was  turned  over  to 
the  police.  A  few  minutes  later  the  witness  picked  up  a 
revolver  in  the  air  shaft  at  the  back  part  of  the  store.  Each 
of  the  five  chambers  contained  an  empty  shell,  and  the  revolver 
was  hot  when  he  picked  it  up.  It  was  identified  by  several 
witnesses  as  the  one  with  which  the  shooting  was  done. 

Three  of  these  witnesses  and  two  others  testified  that  when 
the  defendant  was  arrested,  right  after  the  shooting,  he  was 
taken  before  Mrs.  Petro,  who  was  still  living.  She  was  asked 
if  he  was  the  mani  who  shot  her.  She  could  not  speak  but 
nodded  her  head.  In  broken  English  the  defendant  denied 
that  he  did  the  shooting. 

The  defendant  was  seized  as  he  was  "  trying  to  get  out ''  of 
the  shoe  shop  and  held  until  the  arresting  officer  came  and 
took  him  in  custody.      A  watch,  fifteen  or  sixteen  dollars  in 
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money  and  the  precept  to  dispossess,  returnable  the  next  day, 
were  found  upon  his  person.  The  officer  asked  him  why  he 
did  it  and  he  said  he  did  not  do  it.  After  the  revolver  was 
found  he  was  asked  if  it  was  his  and  he  said  it  was  not 

The  interne  in  charge  of  the  ambulance  found  Mrs.  Petro, 
at  about  10  o'clock,  lying  on  the  floor  of  the  cobbler's  shop, 
still  conscious  but  suffering  from  shock.  Her  clothes  were 
saturated  with  blood  and  burned  in  two  places,  one  in  the 
back  just  behind  the  right  shoulder  and  the  other  in  front  over 
the  right  groin.  Beneath  each  burned  spot  there  was  a  pistol 
shot  wound  in  the  body.  She  was  taken  to  the  hospital  and 
died  in  about  thirty  minutes. 

The  physician  who  made  the  autopsy  found  two  pistol  shot 
wounds,  one  in  the  back  about  two  inches  to  the  right  of  the 
median  line,  above  the  right  shoulder  blade.  The  bullet  which 
made  that  wound  lodged  in  the  muscles  of  the  back.  The 
other  wound  was  in  front  on  the  right  side  of  the  body,  and  the 
bullet,  after  penetrating  the  abdominal  cavity,  passed  through 
the  bladder  and  was  found  in  the  muscles  on  the  left  side.  It 
was  of  the  same  calibre  as  the  revolver  that  was  found  right 
after  the  shooting,  both  being  number  32.  The  wound  in  the 
abdomen,  with  the  internal  hemmorhage  resulting,  was,  in  the 
opinion  of  the  physician,  the  cause  of  death. 

The  defendant,  when  sworn  in  his  own  behalf,  denied  the 
occurrence  testified  to  by  the  little  girl  Maggie,  in  relation  to 
his  breaking  into  the  room  of  the  deceased  with  a  revolver  in 
his  hand,  and  said  that  he  never  had  a  revolver  in  his  possee- 
sion.  He  also  denied  that  he  ever  threatened  to  kill  Mrs. 
Petro.  He  testified  that  on  the  morning  in  question  he  went 
down  stairs  to  see  the  owner  of  the  building  and  found  the 
deceased  and  another  woman.  He  said,  "  Good  morning," 
and  as  he  was  passing  by  Mrs.  Petro  she  said,  '*  Oome  here.*' 
As  he  was  going  toward  her  '*  she  drew  the  revolver,  and  I, 
with  a  jump,  grabbed  hold  of  her  hand;  when  so  doing  two 
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shots  fired  in  the  air,  and  while  I  was  wrenching  the  revolver 
from  her  hand  the  revolver  went  off;  in  that  moment  I  lost  my 
hat,  and  while  I  was  picking  up  mj  hat  from  the  ground  she 
ran  awaj,  and  I  myself  tried  to  get  away  and  entered  the  shoe 
store  where  I  saw  her — ^I  met  her;  she  grabbed  hold  of  me 
and  I  put  my  arms  around  her,  and  seeing  that  she  was  fainting 
I  put  her  in  a  chair.  I  never  supposed  in  that  moment  that 
she  was  wounded.  Then  the  policeman  came  up  and  I  was 
arrested,  without  any  resistance."  He  did  not  intend  to  shoot 
her.  He  had  heard  that  Mrs.  Petro  had  made  a  threat  against 
his  life,  and  believed  he  was  in  danger  of  his  life.  He  gave 
her  his  salary  every  week,  "because  from  the  first  day  that 
she  got  affectionate  with  me,  she  didn't  want  me  to  give  the 
money  to  my  wife."  He  did  not  go  to  work  that  day  because 
he  wanted  to  know  from  his  landlord  "  what  for  he  dispossessed 
me  when  I  had  paid  up  everything." 

He  further  testified  that  when  Mrs.  Petro  drew  the  revolver 
she  pointed  it  at  him,  being  about  three  and  one-half  feet  away. 
He  grabbed  her  right  hand  and  held  it  up^  when  two  shots 
went  off  in  the  air,  and  while  he  was  wrenching  her  hand  to 
get  the  revolver  away  "three  shots  went  off."  The  record 
then  continues  as  follows:  "By  the  court:  Ask  him  if  he 
wrenched  the  revolver  from  her  and  if  he  succeeded  in  getting 
it  away  from  her.  A.  Yes,  I  succeeded.  Q.  What  did  he  do 
with  the  revolver  afterward  ?  A.  She  was  holding  me  around 
my  body  and  I  fired  the  revolver ;  I  shot  the  revolver.  Q.  Now, 
when  did  you  fire  the  revolver  ?  A.  After  the  shots  went  off 
and  she  had  clasped  her  hands  around  my  body  and  did  not 
want  to  leave  the  revolver  go.  ...  I  fired  it  at  nobody. 
I  wanted  to  unload  it  in  order  to  prevent  her  from  doing  harm 
to  me.  .  .  .  The  revolver  dropped  on  the  sidewalk,  and 
since  that  time  I  didn't  see  it  any  more.  ...  I  didn't 
see  her  enter  the  shoe  store.  Q.  Well,  you  went  into  the  cobbler 
shop  yourself,  didn't  you  f     A.  Yes,  for  fear  she  had  some  other 
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weapon ;  because  she  always  had  a  knife  with.  her.  .  .  . 
By  the  Fifth  Juror :  Q.  I  would  like  to  know  in  what  direction 
you  fired  these  shots ;  how  you  held  die  revolver  when  you  fired 
these  two  or  three  shots  ?  A.  I  could  not  say  that  because  of  the 
position  ini  which  she  held  it,  clasping  around  her  arms.  I 
tried  to  shoot  to  the  ground.     I  didn^t  want  to  shoot  at  her." 

Julia  Osnato  testified  that  about  8  o^clock  on  the  morning 
of  the  homicide  she  told  the  deceased  that  the  defendant  and 
his  wife  were  going  away.  She  replied  that  if  they  were  going 
away  she  would  kill  them  both.  The  witness  did  not  tell  the 
defendant  this,  but  told  his  wife. 

The  defendant's  wife  testified  that  he  never  carried  a  re- 
volver. At  about  half-past  9  on  the  morning  of  the  homicide 
"  my  boy  commenced  to  cry  for  his  father,  and  I  opened  the 
window  and  allowed  him  to  see  his  father,  and  then  I  saw  the 
housekeeper  and  my  husband  was  talking  both  together,  .  .  . 
near  the  door  of  the  house.  I  noticed  that  they  were  quarrel- 
ing together,  and  I  from  the  window  hollered  to  my  husband, 
saying  that  he  had  better  leave  her  alone.  Then  I  saw  that 
the  woman  drew  a  revolver  and  pointed  it  and  that  my  husband 
went  against  her  to  stop  her."  She  started  to  run  down  stairs 
and  on  the  way  heard  shots  ring  out.  She  was  agitated  and 
trembling,  and  when  she  reached  the  sidewalk  the  police  had 
arrived.  She  also  said  that  the  deceased  had  threatened  "  all 
the  time  "  to  destroy  both  her  husband  and  herself,  and  that 
she  told  him  so.  She  lived  on  the  fifth  floor  of  the  building, 
and  whatever  she  saw  was  from  a  window  at  that  elevation. 

Guiseppe  Alzerana  testified  that  on  the  morning  of  the 
homicide  he  was  out  selling  bread,  and  when  near  No.  56 
Roosevelt  street  saw  a  man  and  woman  quarreling.  She  took 
a  revolver  from  her  dress,  the  man  came  against  her  and  the 
witness  ran  away,  but  heard  the  shooting  immediately. 

Several  witnesses,  one  a  brother-in-law  of  the  defendant, 
testified  that  his  reputation  for  peace  and  quietude  was  good. 
Vol.  XVII— 32 
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Evidence  was  given  bj  his  employer  in  Jersey  City  that  the 
defendant  worked  every  day  and  all  day  during  the  latter  part 
of  September  and  the  fore  part  of  October,  which  covered  the 
period  when  the  daughter  of  the  deceased  said  that  he  came  to 
their  family  rooms  with  a  revolver. 

In  rebuttal,  another  daughter  of  the  deceased,  fifteen  years 
of  age,  testified  that  she  did  not  know  of  her  mother  having  a 
pistol.  The  husband  of  the  deceased  said  he  had  lived  with 
her  nineteen  years  and  never  knew  her  to  have  a  revolver. 

These  are  the  salient  facts  sworn  to  by  the  various  witnesses* 
According  to  the  theory  of  the  defendant  he  made  no  threats, 
had  no  revolver  and  used  no  violence  until  the  deceased  wan- 
tonly attacked  him.  He  claims  that  she  had  threatened  his 
life  and  was  the  aggressor;  that  she  was  superior  to  him  in 
size  and  strength ;  that  as  he  was  passing  by  her  on  his  own 
business  she  called  him  to  her,  drew  a  revolver  from  her  bosom 
and  was  about  to  shoot  him,  when,  apprehending  that  his  life 
was  in  danger,  he  wrenched  the  weapon  from  her  and  as  he 
did  so  it  went  off,  accidentally  so  far  as  he  was  concerned  ;• 
that  after  that,  with  his  arms  still  around  her,  he  fired  the 
revolver  so  as  to  unload  it;  that  he  did  not  intend  to  shoot 
her,  but  tried  to  shoot  toward  the  ground,  and  that  all  he  did 
was  in  lawful  self-defense.  His  theory  finds  some  corrobora- 
tion in  the  testimony  of  other  witnesses. 

On  the  other  hand,  the  People  claim  that  the  defendant  had 
twice  threatened  to  take  the  life  of  Mrs.  Petro;  that  while 
she  was  peacefully  engaged  in  attending  to  her  ordinary  duties 
the  defendant  either  accused  her  of  doing  something  which 
she  denied,  or  he  asked  her  for  money ;  that  both  of  these  state- 
ments may  have  been  made,  as  the  evidence  does  not  exclude 
either ;  that  without  provocation  or  warning  he  drew  a  revolver 
from  his  pocket  and  fired  at  her  five  times  as  she  was  fleeing 
from  him ;  that  after  three  shots  had  been  fired  she  ran  into 
the  shoe  shop  and  he  followed  her,  although  he  might  then  have 
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run  away  if  he  was  afraid  of  his  life ;  that  according  to  his  own 
statement,  when  trying  to  escape  from  danger  he  tried  to  pick 
up  his  hat;  that  if  in  fear  of  his  life  he  could  have  sought  pro- 
tection in  the  police  station  but  150  feet  away,  but  instead  he 
followed  her  into  the  shoe  shop  and  shot  at  her  twice  there, 
where  she  was  soon  found  in  a  dying  condition  with  one  wound 
in  her  back  and  another  in  her  abdomen. 

It  is  argued  that  the  defendant  shot  Mrs.  Petro,  for  no  one 
else  was  seen  to  shoot  her  and  she  could  not  have  shot  herself 
in  the  back.  The  People  claim  that  he  shot  her  with  a  delib- 
erate and  premeditated  design  to  take  her  life,  and  that  all  the 
circumstances  tend  to  show  that  he  was  the  aggressor  from  the 
outset  and  executed  the  threats  which  he  had  repeatedly  made. 

While  the  defendant  claims  that  the  homicide  was  accidental 
and  hence  excusable,  or  in  self-defense  and  hence  justifiable, 
the  People  insist  that  these  defenses  are  inconsistent.  He 
clearly  had  the  right  to  rely  on  inconsistent  defenses,  but  it  is 
significant  that  only  one  could  rest  on  truth.  Either  defense 
makes  motive  important,  and,  while  no  motive  to  murder  can 
be  adequate,  still  it  may  be  obvious.  Service  of  the  precept 
to  dispossess  and  the  statement  of  the  defendant  to  Mrs.  Petro 
tliat  she  caused  it,  as  sworn  to  by  Mrs.  Looney,  are  relied  upon 
by  the  People  to  establish  a  motive;  while  threats  made  by  the 
defendant  to  kill  Mrs.  Petro  and  by  her  to  kill  him  and  his  wife 
are  relied  upon  by  both  parties. 

The  defendant  and  his  wife  testified  that  he  never  had  a 
revolver,  and  several  of  his  witnesses  said  that  Mrs.  Petra 
drew  the  revolver  in  question  from  her  bosom.  On  the  other 
hand,  the  husband  and  the  daughter  of  the  deceased  say  that 
fihe  never  had  a  revolver.  Another  daughter  said  that  a  few 
days  before  the  homicide  the  defendant  had  a  revolver  and 
threatened  to  use  it  upon  her  mother,  while  two  witnesses  for 
the  People  testified  that  they  saw  the  defendant  draw  the 
revolver  from  his  pocket  and  shoot  five  times  at  Mrs.  Petro. 
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The  defendant  swore  that  he  wrenched  the  revolver  from  the 
deceased,  dropped  it  on  the  sidewalk  and  that  he  did  not  see 
it  afterward.  A  witness  for  the  People  testified  that  she  saw 
him  throw  away  the  revolver,  after  the  shooting,  in  the  back 
part  of  the  shoe  shop,  and  several  witnesses  swore  to  the  find- 
ing of  the  revolver  in  the  air  shaft  at  the  rear  of  the  shop,  and 
one  that  it  was  then  hot,  with  five  empty  shells  in  it  The 
People  further  claim  that  the  statement  of  the  defendant's 
wife,  that  she  saw  what  she  testified  to  while  holding  her  little 
boy  out  of  the  fifth  story  window  so  that  he  could  see  his  father 
on  the  sidewalk,  is  too  improbable  for  belief. 

It  is  unnecessary  to  review  the  case,  upon  the  merits,  at 
greater  length,  for  enough  has  been  said  to  show  that  the  ques- 
tion as  to  the  defendant's  guilt,  as  to  the  grade  of  his  ofiFense 
if  he  was  guilty,  as  to  his  claim  that  he  acted  in  self-defense 
or  that  the  homicide  was  the  result  of  accident,  were 'for  the 
jury.  They  could  look  into  the  faces  of  the  various  witnesses 
as  they  gave  their  versions  of  the  transaction  and  decide,  so 
far  as  human  judgment  can  tell,  not  only  who  intended  to  speak 
the  truth,  but  who  in  fact  spoke  the  truth.  Representing  tha 
average  judgment  of  mankind,  they  oould  separate  the  true 
from  the  false  with  a  degree  of  accuracy  which,  according  to 
the  theory  of  our  law  founded  on  the  experience  of  many 
generations,  cannot  be  attained  by  reviewing  judges.  The 
memory,  motive,  mental  capacity,  accuracy  of  observation  and 
statement,  truthfulness  and  other  tests  of  the  reliability  of  wit- 
nesses can  be  passed  upon  with  greater  safety  by  those  who  see 
and  hear  than  by  those  who  simply  read  the  printed  narrativ& 

Clearly  the  case  was  for  the  jury  to  decide  and  we  cannot 
say  that  their  verdict  was  against  the  weight  of  evidence  or 
against  law  or  that  justice  requires  a  new  trial. 

The  exceptions  are  few  and  unimportant  The  defendant 
moved  to  strike  out  the  testimony  of  Kate  Looney  and  Maggie 
Santa  Petro  in  relation  to  ihe  threats  of  the  defendant  to  kill 
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the  deceased  made  a  short  time  before  the  homicide  on  the 
ground  that  it  was  immaterial  and  incompetent,  but  the  motion 
was  denied  and  an  exception  was  taken. 

For  time  out  of  mind  recent  threats  have  been  held  compe- 
tent to  show  the  state  of  the  defendant's  mind  toward  the  de- 
oeased.  (La  Beau  v.  People,  34  N.  Y.  222,  229,  232;  Archi- 
bald's C.  P.  283;  Wharton's  Crim.  Ev.  [9th  ed.],  sec.  756.) 
They  are  of  special  importance  when  the  accused  claims  that 
the  homicide  was  excusable  or  justifiabla  Although  clearly^ 
competent  they  should  be  considered  with  caution,  for  many 
an  idle  threat  is  made,  and  words  spoken  under  excitement,  are 
liable  to  be  misunderstood. 

The  defendant  was  not  allowed  to  show  specific  acts  of 
violence  alleged  to  have  been  committed  by  the  deceased  upon 
his  wife,  no  offer  having  been  made  to  prove  that  he  knew  of 
them.  We  find  no  error  in  this  ruling.  When  the  accused 
claims  that  he  acted  in  self-defense^  it  is  competent  to  show 
the  general  reputation  of  the  deceased  for  violence,  but  evidence 
of  specific  acts  toward  a  third  person,  especially  when  it  does 
not  appear  that  the  defendant  had  heard  of  it,  is  inadmissible. 
(People  V.  Druse,  103  N.  Y.  655,  656;  Thomas  v.  People,  67 
N.  Y.  218 ;  Eggler  v.  People,  56  N.  Y.  643 ;  People  v.  Lamb, 
2  Keyes,  360-371.) 

As  was  said  by  Judge  Earl  in  Thomas  v.  People  (supra) : 
^*  There  is  no  authority  for  holding  that  proof  of  specific  acts 
of  violence  upon  other  persons,  no  part  of  the  res  gestfiB  and  in 
no  way  connected  with  the  prisoner,  is  competent*' 

We  have  considered  the  other  exceptions,  but  find  none  which 
merit  the  expression  of  reasons  for  holding  that  they  raise  no 
error. 

No  exception  was  taken  to  the  charge.  The  court  charged 
each  of  the  fourteen  requests  presented  by  the  learned  counsel 
for  the  defendant,  including  the  following:  "  That  use  of 
force  or  violence  upon  or  toward  the  person  of  another  is  not 
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unlawful  when  committed  by  the  party  about  to  be  injured, 
if  the  force  or  violence  used  is  not  more  than  sufficient  to  pre- 
vent such  offense."  In  the  body  of  his  charge  the  learned  trial 
judge  said  to  the  jury :  "  On  the  main  defense  offered  in  behalf 
of  the  defendant — ^justifiable  homicide — I  will  read  you  the 
law  and  you  will  see  whether  it  properly  applies.  In  the 
Penal  Code  it  is  enacted  that  ^  to  use,  or  attempt  or  offer  to  use, 
force  or  violence  upon  or  toward  the  person  of  another  is  not 
unlawful  when  committed  by  a  party  about  to  be  injured,  or  by 
another  person  in  his  aid  or  defense,  in  preventing  or  attempt- 
ing to  prevent  an  offense  against  his  person,  if  the  force  or 
violence  is  not  more  than  sufficient  to  prevent  such  offense.' " 
The  learned  trial  judge  thus  inadvertently  read  from  section 
223  of  the  Penal  Code,  which  relates  to  the  use  of  force  or 
violence  to  prevent  an  assault.  (Penal  Code,  sec.  223,  par.  3.) 
He  doubtless  intended  to  read  section  205,  which  relates  to 
justifiable  homicide  and  lays  down  a  more  stringent  rule  in 
relation  to  the  use  of  violence  resulting  in  homicide,  by  limiting 
it  to  an  occasion  "  when  there  is  reasonable  ground  to  appre- 
hend a  design  on  the  part  of  the  person  slain  to  commit  a  felony, 
or  to  do  some  great  personal  injury  to  the  slayer,  .  .  .  and 
there  is  imminent  danger  of  such  design  being  accomplished." 
Thus  the  charge  was  more  favorable  to  the  defendant  than  he 
was  entitled  to.  The  effect  of  the  charge  was  that  if  the  de- 
fendant thought  he  was  about  to  be  injured  by  Mrs.  Petro  he 
had  a  right  to  take  her  life,  which  was  erroneous,  but  the  error 
injured  the  People  and  benefited  the  defendant 

The  learned  judge,  however,  further  instructed  the  juiy 
that  they  were  "to  determine  from  the  testimony  whether 
this  defendant  had  good  and  reasonable  grounds  to  believe 
that  he  was  in  danger  of  his  life,  or  of  grievous  bodily  injury, 
and  whether  what  occurred  after  he  had  wrested  this  pistol 
from  the  hands  of  the  deceased  and  had  it  in  his  possession, 
was  more  than  sufficient  force  to  avert  the  danger  that  he 
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apprehended.  From  the  plain  wording  of  the  statute  you  will 
see  that  it  applies  only  where  a  party  is  ahout  to  be  injured." 
This  was  a  nearer  approach  to  the  correct  rule,  and  it  is  ob- 
vious that  there  is  notliing  in  the  charge  upon  the  subject  of 
justifiable  homicide  of  which  the  defendant  has  a  right  to  com- 
plain, for  it  was  not  only  too  lenient  toward  him,  but  it  was  in 
accordance  with  the  request  of  his  own  counsel. 

After  carefully  considering  this  case  and  every  error  alleged, 
whether  raised  by  an  exception  or  not,  we  find  nothing  that 
should  disturb  the  verdict,  and  the  judgment  pronounced 
against  the  defendant  must  be  affirmed. 

The  judgment  and  orders  should  be  affirmed. 

Parker,  Ch.  J.,  Gray,  Haight,  Cullen  and  Werner,  JJ., 
concur;  Martin,  J.,  absent 

Judgment  of  conviction  affirmed. 


Court  of  Appeals. 

October  13,  1903. 

THE  PEOPLE  V.  PHILIP  D.  MONTGOMERY. 

(176  N.  Y.  219.) 


1.  MURDEB— EVTOENCB  OF  REPUTATION   FOB  UnCHASTITT   OF  A  PaBAMOXTB 

OF  One  Accused  of  Wife  Mubdeb  Inadmissible. 

Upon  a  trial  for  the  murder  of  a  husband  or  wife,  the  improper 
relations  of  the  accused  survivor  with  persons  of  the  opposite  sex 
may  be  given  in  evidence  upon  the  subject  of  motive;  but  evidence  is 
inadmissible  as  to  the  reputation  for  unchastity  of  the  paramour  of 
one  accused  of  wife  murder. 

2.  SA]iB-~CoDE  Cbiminal  Pbocedube,  Sbo.  542. 

The  error  in  the  reception  of  such  evidence  cannot  be  overlooked 
as  technical  or  unsubstantial  under  the  powers  conferred  bj  section 
642,  Code  Criminal  Procedure. 
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3.  Saicb — Chabgb— -Failubb  or  Ck>UBT  to  Dibbot  Jubt  to  Dubboabd 
Theory  or  Pbosbgution  Wholly  Unsupfobtbd  by  Evidkncb. 

Where  in  order  to  suatain  a  theory  of  the  prosecution  that  de- 
fendant had  quarrelled  with  hie  wife  and  had  assaulted  her,  frac- 
turing her  skull,  and  to  escape  exposure  had  shot  her,  a  stick  found 
in  the  room  where  her  body  lay  is  introduced  in  evidence,  but  there 
was  a  failure  to  prove  the  theory  of  assault,  the  court  should  have 
sharply  directed  the  attention  of  the  jury  to  that  fact,  and  have 
restrained  the  counsel  for  the  prosecution,  in  his  summary  to  the 
jury,  from  commenting  upon  a  theory  that  had  collapsed  for  want 
of  evidence,  and  refusal  to  do  so  on  request  of  defendant's  oounsd 
constituted  reversible  error. 

Appeal  from  a  judgment  of  the  Supreme  Courts  rendered 
at  a  Trial  Term  for  the  county  of  Delaware^  June  2Z,  1902, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
Bobert  M.  Moore,  for  appellant 

George  A,  Fisher,  District  Attorney  (Ewin  D.  Wagner,  of 
counsel),  for  respondent. 

Wbknbb,  J.:  The  gruesome  tragedy  out  of  which  this  ap- 
peal arises  took  place  in  the  town  of  Hobart,  Delaware  county, 
on  the  30th  day  of  March,  1901,  when  Amelia  B.  Montgomery 
came  to  her  death  by  means  of  a  bullet  wound  inflicted  by  her 
husband,  the  defendant,  who  was  subsequently  tried  and  con- 
victed upon  the  charge  of  murder  in  the  first  degree. 

The  death  and  its  cause  having  been  established  beyond 
controversy,  the  dominating  issue  of  the  trial  was  whether  the 
act  of  the  defendant  proceeded  from  a  conscious,  sane,  respon- 
sible mind,  or  whether  it  was  an  accident  due  to  a  seizure, 
said  to  be  epileptic  in  its  nature,  as  a  result  of  which  the  de- 
fendant unconsciously  or  involuntarily  caused  his  wife's  death. 
Much  evidence  was  adduced  upon  this  issue.     The  prosecution 
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presented  a  case  which,  tended  to  invest  the  defendant's  act  with 
the  elements  of  motive^  premeditation,  deliberation  and  sanitj. 
The  defense  sought  to  establish  the  irresponsibility  of  the  de- 
fendant, but,  as  the  sequel  shows,  without  success.  If,  there- 
fore, the  sole  question  presented  by  this  record  were  whether 
the  verdict  is  supported  by  the  weight  of  the  evidence,  we 
<;ould  not  reverse  the  judgment  without  invading  the  province 
of  the  jury,  for  there  was  competent  evidence  upon  every  branch 
of  the  case  which  raised  a  substantial  issue  of  fact.  There  are 
presented  for  our  consideration,  however,  many  exceptions 
taken  by  the  defense  to  the  rulings  of  the  learned  trial  court, 
and,  after  a  careful  examination  of  them  all,  we  have  arrived 
at  the  conclusion  that  two  of  these  rulings  appear  to  be  so 
seriously  erroneous  as  to  necessitate  a  new  trial.  In  view  of 
this  fact  and  of  the  concession  of  the  defense  that  the  killing 
of  Amelia  B.  Montgomery  was  the  act  of  the  defendant,  we 
may  safely  and  materially  shorten  the  discussion  of  the  case 
hy  confining  our  review  to  the  matters  which  bear  upon  these 
two  rulings. 

The  proof  as  to  motive  or  motives  proceeded  along  several 
distinct  lines.  Upon  one  branch  of  this  question  the  prosecu- 
tion produced  evidence  showing  that  during  nearly  the  whole 
of  the  interval  between  the  death  of  defendant's  first  wife  in 
•June,  1896,  and  his  subsequent  marriage  in  March,  1900,  one 
Harriet  Wood  had  lived  with  him  as  his  housekeeper.  She 
remained  in  his  employ  until  the  early  autumn  of  1900,  or 
several  months  after  his  second  marriage.  It  was  contended 
for  the  prosecution  that  during  this  interval,  between  1896  and 
1900,  the  defendant  had  formed  an  illicit  alliance  with  Harriet 
Wood,  which,  if  not  actually  continued  after  defendant's  sec- 
ond marriage,  was  covertly  cherished  by  him,  causing  discord 
l)etween  him  and  his  second  wife  and  creating  one  of  the 
motives  which  inspired  the  commission  of  the  crime  charged 
in  the  indictment 
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In  support  of  this  theory  the  prosecution  adduced  evidence 
showing  that  in  the  spring  of  1900,  the  defendant,  with  three 
hired  men  and  Harriet  Wood,  went  to  the  Kaaterskill  moun- 
tains, where  the  defendant  had  a  contract  to  supply  certain 
hotels  and  cottages  with  dairy  products  during  the  summer 
season,  and  lived  there  together  for  three  or  four  days  before 
the  defendant  went  back  to  Hobart  for  his  wife.  These  hired 
men  testified  that  they  slept  upstairs  but  that  the  defendant 
and  Harriet  Wood  did  not  sleep  there;  that  they  did  not  know 
where  they  slept  and  that  there  was  only  one  bed  downstairs 
that  they  knew  of.  One  of  the  men,  Haynor,  testified  to  a 
conversation  with  the  defendant  in  which  the  latter  took  him 
to  task  for  talking  about  Harriet  Wood  at  the  neighboring 
hamlett  of  Jewett  Center,  and  said,  "  there  is  no  use  of  going 
to  my  wife  and  reporting  anything  concerning  anything  that 
has  been  or  what  is  done;  what  a  woman  doesn't  know  never 
made  her  head  ache  and  such  little  things  wont  come  out  very 
well.'*  This  witness  also  testified  that  on  one  occasion  when 
he  was  near  the  bam  and  Harriet  Wood  was  outside  of  the 
house,  the  defendant  called  to  her  from  a  window,  where  he 
stood  with  his  body  nude  as  far  down. as  the  chest;  that  she 
went  to  the  window  and  there  the  two  conversed  while  he  stood 
thus  exposed.  He  also  referred  to  a  conversation  between  the 
defendant  and  his  wife  disclosing  some  difference  of  opinion 
between  the  latter  and  Harriet  Wood,  as  to  which  one  should 
deliver  cream  and  butter  to  Mrs.  Surgraft,  and  he  stated  that 
defendant  sometimes  sent  his  wife  away  with  cream  and  butter 
in  the  evening  so  that  she  did  not  return  until  the  following 
morning. 

Another  witness,  Hollicus,  who  worked  for  the  defendant 
from  February  to  the  latter  part  of  May  in  1900,  testified  to 
a  conversation  between  the  defendant  and  Harriet  Wood  shortly 
before  the  latter  left  the  former.  This  witness  stated  that  the 
defendant  came  into  the  bam  at  milking  time,  when  Harriet 
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Wood  said  to  him :  "  Harvey,  I  didn't  think  you  would  give 
me  up  in  this  way,  or  as  easy  as  that,  and  he  burst  out  crying 
and  called  her  in  one  end  of  the  barn  and  went  talking  to  her. 
I  could  not  hear  what  he  said.  After  they  got  out  there  I 
don't  know  how  long  they  talked ;  should  think  fifteen  or  twenty 
minutes,  half  an  hour,  or  something  like  that.  She  went  away 
next  day.  Harvey  Montgomery  took  her  away.  They  went  in 
the  morning,  he  came  back  next  day;  was  gone  over  night." 
This  witness  also  testified  that  Mrs.  Montgomery  objected  to 
Harriet  Wood's  driving  her  horse. 

Another  hired  man.  Gray,  testified  that  defendant  requested 
him  to  ask  Harriet  Wood  to  stay  with  defendant  when  she  was 
talking  of  leaving. 

There  was  also  evidence  to  the  effect  that  in  the  January- 
preceding  the  homicide  the  defendant  went  several  times  to  a 
Mrs.  Clark  in  Hobart  to  ascertain  if  she  did  not- want  a  good 
girl  for  housework,  with  the  result  that  Harriet  Wood  com- 
menced work  at  Clark's  on  February  1,  1900.  This  was 
closely  followed  by  another  visit  from  the  defendant,  at  which 
he  arranged  with  Mrs.  Clark  to  furnish  her  with  milk,  and 
continued  to  do  so  until  after  the  homicide.  During  this 
period  defendant  called  at  Clark's  a  number  of  times  and 
usually  saw  Harriet  Wood. 

It  was  further  shown  that  on  the  day  of  the  homicide  there 
was  a  conversation  between  the  defendant  and  one  Stevens,  in 
which  the  former  asked  the  latter  and  his  wife  to  go  up  and 
take  charge  of  the  Kaaterskill  contract,  and  when  Stevens 
demurred  on  the  ground  of  his  incompetency,  the  defendant 
said  he  would  write  a  letter  to  Harriet  Wood  and  get  her  to 
go  with  them,  to  which  Stevens  replied  that  his  wife  would 
not  go  with  her.  Several  witnesses  also  testified  that  imme- 
diately after  the  homicide  Harriet  Wood  and  the  doctor  were 
the  only  persons  whom  the  defendant  requested  to  have  sent  for. 

To  offset  the  force  and  effect  of  the  foregoing  circumstances 


Digitized  by 


GoogI( 


608 


upon  the  question  of  motive^  the  defense  invoked  a  number 
of  explanations  and  facts  v^hich  appear  in  the  record.  We 
shall  refer  to  onlj  a  few  of  them.  The  defendant  was  a  man 
fifty-nine  years  of  age.  He  was  a  farmer  extensively  engaged 
in  raising  hogs,  and  conducted  a  dairy  in  the  Catskills.  These 
enterprises  required  hired  men,  some  of  whom  boarded  with 
him.  He  became  a  widower  in  1896,  and  until  his  marriage 
in  1900  he  needed  a  housekeeper.  In  these  conditions  he 
secured  the  services  of  Harriet  Wood,  who  remained  with  him 
for  a  number  of  years.  Members  of  defendant's  family  and 
others  who  had  worked  for  him  testified  that  they  had  never 
witnessed  any  improper  conduct  between  him  and  Harriet 
Wood.  From  these  and  other  matters  which  bore  upon  the 
relations  of  the  defendant  and  Harriet  Wood,  the  defense 
argued  that,  even  admitting  all  that  was  testified  to  in  this 
behalf  by  the  witnesses  for  the  prosecution,  nothing  had  been 
shown  that  was  at  all  inconsistent  with  such  an  innocent  and 
respectable  intimacy  as  would  be  the  natural  outcome  of  a  loiig 
period  of  constant  association  between  a  man  and  woman  under 
the  same  roof  in  a  rural  community.  The  specific  facts  and 
circumstances  thus  presented  by  the  prosecution  and  defense, 
respectively,  to  throw  light  upon  the  relations  of  the  defendant 
and  Harriet  Wood,  raised  a  legitimate  issue  upon  the  question 
question  of  motive  which  it  was  proper  to  submit  for  the  con- 
sideration of  the  jury. 

But  the  prosecution,  not  content  with  seeking  to  establish 
specific  improprieties  between  the  defendant  and  Harriet 
Wood,  went  further  and  threw  into  the  balance  the  latter^s 
reputation  for  unchastity.  Six  witnesses  testified  that  her 
reputation  in  that  r^ard  was  bad.  That  this  evidence  seems 
to  have  been  based  largely,  if  not  entirely,  upon  her  association 
with  the  defendant  is  not  without  significance,  for  if  the  speech 
of  people  in  that  community,  as  reflected  in  the  testimony  of 
disinterested  witnesses,  characterized  that  association  as  sinister 
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or  meretricious^  it  is  readily  perceivable  that  it  may  have  exer- 
cised a  commanding  influence  upon  the  jury  in  reaching  a 
determination  upon  the  question  of  motive.  The  evidence  of 
Harriet  Wood^s  reputation  for  unchastity  was  directed  to  the 
question  of  motive  and  to  no  other.  That  question  obviously 
bore  a  very  intimate  relation  to  the  defendant's  plea*  of  irre- 
sponsibility, and  it  seems  to  be  reasonably  clear  that  if  it  was 
error  to  admit  the  evidence  of  Harriet  Wood's  reputation,  it 
cannot  be  assumed  to  have  been  harmless  to  the  defendant 
We  address  ourselves,  then,  to  the  question  whether  the  evidence 
of  Harriet  Wood's  reputation  for  unchastity  was  competent 

It  is  the  settled  law  of  this  State  that  upon  a  trial  for  the 
murder  of  a  husband  or  wife,  the  improper  relations  of  the 
accused  survivor  with  persons  of  the  opposite  sex  may  bo 
given  in  evidence  upon  the  subject  of  motive.  (People  v. 
Hendrickson,  8  How.  Pr.  404;  People  v.  Nileman,  8  N.  T. 
S.  R  300;  Stephens  v.  People,  19  N.  Y.  649;  People  v.  Stout^ 
4  Park.  Crim.  Cas.  71;  Pierson  v.  People,  79  K  Y.  424; 
People  V.  Harris,  136  N.  Y.  423 ;  People  v.  Benham,  160  N. 
Y.  402;  People  v.  Scott,  153  N.  Y.  40;  People  v.  Buchanan, 
146  N.  Y.  1.)  The  same  rule  obtains  in  many  other  States. 
(State  V.  Watkins,  9  Conn.  47;  Hall  v.  State,  40  Ala.  31; 
Johnson  v.  State,  94  Ala.  35 ;  O'Brien  v.  Commonwealth,  89 
Ky.  354;  State  v.  Duestrow,  137  Mo.  44;  Duncan  v.  State^ 
88  Ala.  31 ;  Pettit  v.  State,  135  Md.  393 ;  St.  Louis  v.  State, 
8  Neb.  405;  Stricklin  v.  Commonwealth,  83  Ky.  566,  and 
People  V.  Brown,  130  Cal.  691.)  It  is  supported  in  such 
text  works  as  Lawson  on  Presumptive  Ev.  (p.  495) ;  Wills  on 
Cir.  Ev.  (6th  Am.  ed.  p.  41) ;  Burrill  on  Cir.  Ev.  (p.  285) ; 
Underbill  on  Crim.  Ev.  (sec.  323),  and  is  doubtless  the  law 
wherever  the  principles  of  the  common  law  prevail.  The 
reason  of  the  rule  has  been  stated  in  great  variety  of  language, 
but  the  substance  of  it  is  that  evidence  of  this  character  tends 
to  repel  the  presumption  of  love  and  affection  that  arises  out 
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of  the  marital  relation^  and  to  establish  a  motive  for  the  desire 
to  get  rid  of  one  who,  under  normal  conditions^  would  be  the 
natural  object  of  kindness  and  protection.  Thus,  as  we  have 
said,  the  facts  and  inferences  which  were  based  upon  specific 
occurrences,  bearing  upon  the  relations  of  the  defendant  and 
Harriet  Wood,  were  properly  received  in  evidence.  Some  of 
them,  it  is  true,  might  have  been  discarded  by  the  jury  as  of 
too  little  probative  weight  and  force,  but  they  were,  neverthe- 
less, competent  for  what  they  were  worth. 

The  prosecution  seeks  to  justify  the  evidence  of  Harriet 
Wood's  reputation  for  unchastity  under  the  rule  above  referred 
to,  but  it  is  important  to  note  that  not  a  single  case  has  been 
cited  by  counsel,  nor  brought  to  light  by  the  research  of  the 
court,  which  holds  that  such  evidence  is  competent.  Counsel 
for  the  prosecution  cite  the  cases  of  Harris,  Buchanan, 
Scott  and  Benham  (supra),  to  sustain  their  contention,  but 
none  of  them  go  further  than  to  declare  the  well-established 
general  rule  that  specific  acts,  declarations,  conduct  and  oc- 
currences, tending  to  show  improper  relations  with  a  person 
of  the  other  sex,  are  admissible  evidence  against  one  accused 
of  the  murder  of  husband  or  wife.  The  fact  that  the  reported 
cases  and  the  text  books  are,  at  this  late  day,  barren  of  any 
discussion  upon  the  admissibility  of  evidence  as  to  the  reputa- 
tion for  unchastity  of  the  paramour  of  one  accused  of  wife 
murder,  is  in  itself  a  cogent  argument  for  the  inadmissibility 
of  such  evidence. 

It  would  serve  no  good  purpose,  and  would  tend  to  undue 
prolixity,  to  attempt  a  statement  of  the  different  classes  of 
cases  in  which  evidence  of  personal  reputation  is  admissible. 
It  is  enough  to  say  that  it  is  only  competent  where  characteu 
is  in  issue.  Since  character,  which  is  what  a  man  is,  cannot 
be  proven,  the  law  makes  a  virtue  of  necessity  and  reeorts  to 
proof  of  reputation,  or  what  people  say  of  a  man,  as  the  next 
best  thing.      Evidence  of  reputation  is  one  of  the  exceptions 
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to  the  rule  excluding  hearsay  evidence,  and,  in  common  with 
all  the  exceptions  to  that  rule,  is  resorted  to  only  because  more 
direct  evidence  is  not  obtainable.  To  this  very  general  state- 
ment it  may  be  added  that,  usually,  the  only  character  or 
reputation  that  can  ever  be  in  issue  is  that  of  a  party  or  a  wit- 
ness. There  are  a  few  exceptions  not  germane  to  this  discusr 
sion.  In  the  case  at  bar,  Harriet  Wood  was  neither  a  party 
nor  a  witness.  Her  character  was  not  in  issue.  Proof  of  her 
reputation  for  unchastity  served  no  purpose  except,  possibly, 
to  prejudice  and  inflame  the  minds  of  the  jury  against  the 
defendant  All  the  facts  and  circumstances  bearing  upon  the 
relations  of  the  defendant  and  Harriet  Wood  were  in  evidence. 
If  they  pointed  with  reasonable  certainty  to  a  guilty  alliance 
between  the  two,  it  added  nothing  to  their  weight  and  cogency 
to  go  further  and  prove  the  woman's  reputation  for  unchastity. 
If,  on  the  other  hand,  these  facts  and  circumstances,  standing 
alone,  might  have  been  regarded  by  the  jury  as  entirely  con- 
sistent with  an  innocent  and  respectable  intercourse  between 
this  man  and  woman,  it  must  follow  that  they  furnished  no 
evidence  of  a  motive  for  murder  without  being  supplemented 
by  proof  of  the  woman's  bad  reputation.  In  either  event  this 
evidence  had  a  tendency  to  create  a  prejudice  against  the  de- 
fendant, and  to  injure  him,  without  proving  a  single  fact 
against  him.  The  specific  occurrences  in  which  Harriet  Wood 
and  the  defendant  were  shown  to  have  figured  together,  after 
the  latter's  second  marriage,  were  competent  evidence  against 
him,  but  the  former's  reputation  was  not  a  legitimate  issue  in 
the  case.  Even  if  it  had  been,  there  was  no  evidence  that  the 
defendant  knew  of  it  and  that,  of  itself,  was  a  sufficient  reason 
why  it  should  not  have  been  used  against  him.  It  is  to  be  ob- 
served, moreover,  that  this  evidence  of  Harriet  Wood's  reputa- 
tion, which  was  not  limited  to  the  period  succeeding  defend- 
ant's marriage  to  the  deceased,  related,  in  part  at  least,  to  a 
period  as  to  which  evidence  of  specific  acts  of  intimacy  between 
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Harriet  Wood  and  the  defendant  would  have  been  inoampeient 
against  the  latter  under  the  rule  in  People  v.  Straight  (148 
N.  Y.  670),  where  it  waa  held  that  it  was  not  competent  to 
prove  defendant's  relations  with  his  alleged  paramour  during 
his  separation  from  his  first  wife^  from  whom  he  was  after- 
wards divorced,  for  the  purpose  of  showing  a  motive  to  kill  his 
second  wife  whom  he  married  after  the  occurrences  praved- 
So  much  might  be  said  against  the  competency  of  this  evidence 
of  Harriet  Wood's  reputation  that  it  is  more  difficult  to  choose 
than  to  find  reasons  for  condemning  it,  and  we  shall  leave  the 
discussion  of  this  branch  of  the  case  with  the  statement  that 
we  regard  it  as  utterly  incompetent.  Since  several  possible 
motives  were  assigned  for  the  alleged  murder,  we  are  unable 
to  say  which  particular  one,  if  any,  the  jury  may  have  regarded 
as  the  true  one,  but  we  cannot  doubt  that  if  they  looked  for  a 
motive  in  the  relations  of  the  defendant  and  Harriet  Wood 
the  evidence  of  her  reputation  proved  a  controlling  factor  in 
the  finding  of  the  verdict  of  guilty.  Thus  we  are  driven  to  the 
conclusion  that  the  error  in  receiving  this  improper  evidence 
is  not  one  that  we  can  overlook  as  technical  or  unsubstantial 
under  the  powers  conferred  upon  us  by  section  642  of  the  Code 
of  Criminal  Procedure. 

We  think  it  was  error  also  for  the  trial  court  to  refuse  to 
charge,  upon  the  request  of  counsel  for  the  defense,  that  there 
was  no  evidence  that  a  certain  wooden  stick  or  bludgeon  or 
rolling  pin,  as  it  has  been  variously  described,  had  been  used 
by  the  defendant  in  the  commission  of  an  assault  upon  the 
deceased  prior  to  the  shooting.  The  force  of  this  ruling  be- 
comes apparent  upon  a  brief  recital  of  the  facts  relating  to  that 
part  of  the  case. 

The  deceased  was  found  in  bed  with  a  severe  fracture  of  the 
skull  surrounding  a  bullet  wound  which  entered  the  head  at 
the  right  temple  bone  and  had  its  exist  behind  and  below  the 
ear  near  the  occipital  bone.      Her  eyes  were  closed,  the  bed 
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cloUies  were  tucked  under  her  left  side  and  shoulder^  and  her 
hair,  contrary  to  her  usual  custom  upon  retiring,  was  coiled 
about  her  head  in  the  same  manner  as  she  was  wont  to  wear  it 
during  the  day.  Her  f ace,  hair,  and  the  pillow  upon  which  she 
lay,  were  badly  scorched.  The  stick  of  wood  in  question  was 
found  lying  upon  a  bureau  in  the  room.  As  there  was  no  eye- 
witnesses to  the  shooting,  and  there  was  no  superficially  ap- 
parent motive  fo^  it,  the  prosecution  naturally  seized  upon  every 
theory  that  might  give  a  clue  to  the  inspiration  for  the  deed. 
One  of  the  theories  evolved  by  th^  prosecution  was  that  the 
defendant  and  his  wife  had  a  quarrel  over  the  Kaaterskill  con- 
tract^ a  renewal  of  which  had  been  obtained  by  the  defendant 
on  that  day;  that  in  the  heat  of  passion  engendered  by  this 
quarrel  the  defendant  had  assaulted  his  wife  with  the  stick 
of  wood  or  bludgeon,  thus  fracturing  her  skull,  and  that  when 
the  defendant  realized  the  serious  consequences  of  his  assault 
he  decided  to  kill  his  wife  to  escape  exposure.  The  diflBculty 
with  this  theory  is  that,  beyond  the  existence  of  the  stick,  the 
renevwil  of  the  Kaaterskill  contract  and  the  manner  in  which 
deceased  wore  her  hair,  there  is  not  a  fragment  of  evidence  to 
sustain  it.  The  stick  of  wood  bore  no  evidence  of  having  been 
used  in  the  commission  of  an  assault,  and  was  shown  to  have 
been  an  instrument  used  in  the  pressing  of  the  sleeves  of 
women's  garments.  The  physicians  who  performed  the  autopsy, 
and  who  were  called  as  witnesses  for  the  prosecution,  testified 
that  there  was  no  such  abrasion  or  discoloration  of  the  inner 
skin  surface  as  would  be  found  in  case  of  severe  external 
violence  from  a  stick  or  club,  and  that  the  entrance  of  a  bullet 
fired  at  such  close  range  as  to  scorch  and  bum  the  face  and 
hair  of  the  deceased  and  the  bed  clothing,  was  a  suflScient  cause 
for  the  fracture  of  the  skull.  There  was  nothing  to  show  that 
there  had  been  a  quarrel  between  the  defendant  and  his  wife, 
and,  in  a  word,  there  was  an  utter  failure  of  evidence  to  sup- 
Vol.  XVII— 83 
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port  the  theory  that  the  defendant  had  oommitted  an  assault 
upon  his  wife  before  he  shot  her. 

It  is  argued  for  the  prosecution  that  they  were  entitled  to 
lay  before  the  jury  all  the  circumstances  connected  with  the 
homicide,  and,  therefore,  it  was  competent  to  put  in  eTidence 
the  stick  of  wood  found  in  the  room  where  it  occurred.  That 
is  true  to  the  extent  that  the  stick  of  wood,  in  and  of  itself, 
was  no  more  and  no  less  competent  than  any  of  the  other 
physical  surroundings  of  the  alleged  crime.  It  was  in  the  use 
of  this  particular  thing,  for  a  purpose  not  justified  by  the  evi- 
dence, that  error  was  oonmiitted. 

We  do  not  coincide  with  the  views  of  counsel  for  the  defense^ 
that  because  the  indictment  charged  murder  by  means  of  a 
gunshot  wound,  it  was  error  for  the  court  to  receive  the  stick 
of  wood  in  evidence,  or  to  permit  counsel  for  the  prosecution 
in  his  opening  to  present  to  the  jury  the  theory  that  the  de- 
fendant had  assaulted  and  injured  the  deceased  before  he  shot 
Iher;  on  the  contrary,  we  think  it  was  proper  for  the  court  to 
allow  counsel  to  exploit  that  theory  upon  the  assumption  that 
it  would  be  followed  by  evidence  to  support  it,  and  in  that  view 
of  the  case,  the  stick  of  wood  was,  in  the  first  instance,  properly 
received  in  evidence.  But  when  the  proofs  had  been  closed, 
and  there  had  been  a  palpable  failure  to  prove  the  theory  of 
assault,  the  court  should  have  sharply  directed  the  attention 
of  the  jury  to  that  fact,  and  have  restrained  counsel  for  the 
prosecution,  in  his  summary  to  the  jury,  from  conmienting 
upon  a  theory  that  had  collapsed  for  want  of  evidence;  and 
then  the  court  should  have  charged,  as  requested  by  defendant's 
counsel,  that  there  was  no  evidence  that  the  stick  of  wood  had 
been  used  upon  the  deceased. 

None  of  these  things  were  done.  There  was  no  admoni- 
tion to  the  jury  to  disregard  the  opening  statement  of  counsel 
for  the  prosecution  upon  the  theory  of  assault  The  court 
refused  to  charge  as  requested  by  defendant's  oounseL     In  his 
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Bunmiaiy  to  the  jury  oounsel  for  the  prosecution  was  permitted 
to  say:  ^^  It  may  be,  gentlemen,  that  this  bludgeon  was  used 
in  the  argument  not  with  the  intent  or  purpose  of  taking  her 
life,  but  it  was  used  and  the  woman  became  unconscious,  and 
this  man  believing  that  he  Jiad  killed  his  wife  had  resort  to  the 
gun  to  finish  the  job.  .  .  .  Where  is  the  evidence  to  show 
that  they  did  not  have  an  altercation  there  before  she  went  to 
bed  !  It  is  a  fair  inquiry  to  say  where  is  the  evidence  to  show 
they  did  not  ?  The  dead  woman,  with  her  head  crushed,  there  in 
bed,  is  evidence  that  at  some  time  during  that  night  there  was 
a  disturbance  and  a  breach  of  friendliness  between  them. 
With  her  there  in  her  blood  some  one  is  called  upon  to  explain 
it  to  show  what  the  relations  were  which  immediately  preceded 
this  thing  they  called  an  accident  Where  is  the  explanation! 
Gentlemen,  where  is  it?  Why,  never  a  witness  has  testified 
to  it." 

These  remarks  of  counsel  were  supplemented  by  the  follow- 
ing language  of  the  court  in  the  course  of  the  charge:  ^^  In 
the  discussion  of  this  case  another  motive  has  been  suggested 
by  the  counsel  for  the  People,  and  tiiat  is  that  the  crime  of 
murder  was  committed  to  conceal  another  crime.  The  theory 
of  the  prosecution  is  that  Montgomery,  in  the  heat  of  passion 
or  for  some  other  cause,  struck  the  deceased  on  the  head  with  a 
rolling  pin,  which  was  found  on  the  bureau  at  the  foot  of  the 
bed  after  the  tragedy;  that  the  depression  or  indentation  on 
the  left  side  of  the  forehead  was  made  with  a  blow  from  the 
instrument,  and  that,  to  conceal  this  assault,  she  was  afterwards 
placed  in  bed  by  him  and  shot  through  the  head.  In  supix>rt 
of  this  theory  evidence  has  been  given  tending  to  show  that  it 
was  a  habit  of  the  deceased  to  take  down  her  hair  and  braid  it 
before  retiring,  and  that  this  night  her  hair  was  not  down  but 
in  a  coil  near  the  top  of  her  head.  The  prosecution  claims  that 
this  fact,  and  the  fact  that  the  bed  clothes  were  carefully  tucked 
tmder  her  side;  that  they  were  not  back  on  the  side  occupied 
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by  the  defendant^  but  drawn  up  nearly  ta  the  pillow,  as  well  as 
the  position  of  the  body,  the  position  of  the  arms  crossed  on 
the  abdomen,  and  the  fact  that  the  skull  was  broken  and  in- 
dented, shows  that  an  assault  was  made  before  the  shot  was 
fired  and  before  she  was  placed  in  bed«  It  is  true  that  one 
of  the  physicians  has  testified  that^  in  his  opinion,  the  dent  or 
depression  in  the  forehead  was  caused  by  the  bullet,  but  you 
are  not  bound  to  accept  his  opinion  as  true.  You  should  give 
to  this  evidence  such  weight  as  you  think  it  is  entitled  to  in 
view  of  all  the  evidence  in  the  casa  As  1  said  before^  when  an 
expert  states  a  sdentific  fact,  his  opinion  is  speculative  and 
theoretical,  and  he  states  only  his  belief,  or  where  some  other 
theory  is  equally  consistent  with  the  facts.  If  you  are  con- 
vinced, beyond  a  reasonable  doubt,  from  all  the  evidence  in 
the  case,  that  the  crime  of  assault  was  made  by  the  defendant 
upon  the  deceased,  you  will  then  determine  whether  it  was  the 
moving  power  that  impelled  the  defendant  to  shoot  the  deceased, 
and,  if  you  are  convinced,  beyond  a  reasonable  doubt^  that  this 
was  the  motive  that  induced  the  act,  you  will  give  it  such  force 
and  effect  as  you  think  it  entitled  to,  no  matter  what  the 
opinion  of  the  physician  may  be  as  to  the  cause  of  the  in- 
dentation/' 

We  cannot  say  that  the  conduct  of  the  trial  in  this  regard 
did  not  affect  the  result     The  refusal  to  instruct  the  jury  that  i 

there  was  no  evidence  of  an  assault  prior  to  the  homicide,  fol-  i 

lowed  by  the  impassioned  appeal  of  counsel  and  the  solenui  I 

words  of  the  court,  which  tended  to  dignify  this  theoretical  I 

assault  into  a  reality,  may  well  have  been  potent  in  shaping  tiie 
verdict. 

The  judgment  herein  should  be  reversed  and  a  new  trial 
ordered.  / 

Pabkeb,  Ch.  J.,  TTatght,  Mabtin,  Vakn,  Cui-lbn,  JJ.  (and 
Gray,  J.,  on  first  ground  of  error  discussed),  concur. 

Judgment  of  conviction  reversed,  etc 
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Court  of  Appeals. 

October  27,  1903. 

THE  PEOPLE  V.  THOMAS  TOBIN. 

(176  N.  Y.  278.) 

1.  MXJBOn»— EVIDSNCB— iNSAinTT. 

Evidence  upon  the  trial  of  an  indictment  for  murder  reviewed  and 
held  sufficient  to  sustain  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree,  including  as  an  essential  part  of 
such  verdict  the  finding  that  the  defendant  was  sane  when  he  com- 
mitted the  act. 

2.  Sams — Refusal  bt  Coubt  to  Appoint  Commission  to  Examine  Db- 
IVNDANT— Code  Csim.  Pboc.,  Seo.  668. 

Where  the  trial  court,  at  the  opening  of  a  trial  for  murder,  upon 
the  request  of  counsel  for  defendant,  appointed  two  expert  physicians 
to  examine  the  defendant  and  report  as  to  his  sanity,  and  after  the 
adjournment  had  the  physicians,  together  with  a  third  who  had  had 
charge  of  defendant,  reported  him  as  sane,  the  court  was  justified  in 
denying  a  motion,  based  upon  the  affidavits  of  defendant's  attorneys, 
for  a  commission,  under  section  668  of  the  Code  of  Criminal  Procedure, 
to  examine  and  report  as  to  defendant's  sanity  at  the  time  of  the 
examination,  where  no  evidence  is  presented  to  controvert  the  previous 
report  of  the  medical  experts,  except  the  affidavits  of  his  counsel, 
which  contained  few  facts  and  consisted  mainly  of  the  expression  of 
their  own  opinions,  unsupported  by  the  affidavit  of  any  physician. 

8.  Same — Chabob  as  to  Insanity. 

A  charge  that  "  if  evidence  is  given  tending  to  establish  insanity, 
then  the  general  question  is  presented  whether  the  crime,  if  com- 
mitted, was  committed  by  a  person  responsible  for  his  acts;  and  upon 
this  question  the  presumption  of  sanity  and  the  evidence  are  all  to 
be  considered,  and  the  prosecutor  holds  the  affirmative,  and  if  a  rea- 
sonable doubt  exists  as  to  whether  the  prisoner  is  sane  or  not  he  is 
entitled  to  the  benefit  of  that  doubt." 

4.  Same. 

The  court  is  not  bound  to  charge  in  the  language  of  counsel,  pro- 
vided the  substance  of  the  request  was  fairly  covered  in  the  body  of 
the  charge. 

6.  Same. 

It  is  not  error  for  the  court  to  charge  that  it  was  not  "necessary 
that  every  circumstance  should  be  proved  beyond  a  reasonable  doubt," 
where  the  court  did  not  mean  that  every  circumstance,  constituting 
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a  link  in  the  chain  of  eircumstanoes,  neoessaxy  to  establish  **  the  fact 
of  lulling  by  the  defendant "  need  not  be  proved  beyond  a  reasonable 
doubt,  but  that  every  incidental  circumstance,  such  as  those  bearing 
upon  the  probabilities  that  the  main  circumstanoes  were  true,  or  that 
every  fact  essential  to  convict,  such  as  "the  death  of  the  person 
alleged  to  have  been  killed/'  need  not  be  proved  beyond  a  reasonable 
doubt. 
6.  8amb— €0DK  Criic.  Pboo.,  Sbo.  628. 

Moreover,  only  errors  raised  by  exception  required  a  new  trial,  and 
it  is  only  when  the  Court  of  Appeals  is  satisfied  that  the  verdict  was 
against  the  weight  of  evidence  or  against  law,  or  that  justice  requires 
a  new  trial,  that  it  is  permitted  to  reverse  whether  an  exception  has 
been  taken  or  not  in  the  court  below. 

Appeal  from  a  judgment  of  the  Supreme  Courts  rendered 
at  a  Trial  Term  for  the  county  of  New  York  December  22, 
1902,  upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  W.  Unger  and  Abraham  Levy,  for  appellant. 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Gans,  of  counsel),  for  respondent. 

Vann,  J. :  The  homicide,  which  is  the  subject  of  this  appeal, 
occurred  on  the  27th  of  September,  1902.  The  next  month 
the  defendant  was  indicted,  and  on  the  16th  of  December 
following,  after  a  trial  which  lasted  eight  days,  the  jury  found 
him  guilty  of  murder  in  the  first  degree  and  judgment  was  pro- 
nounced accordingly.  The  counsel  who  conducted  the  trial 
are  entitled  to  the  thanks  of  the  court  and  of  the  public  for 
the  thorough  investigation  made  and  the  prompt  disposition  of 
this  important  case. 

The  defendant  is  thirty-seven  years  old  and  has  spent  about 
nineteen  years  of  his  life  in  prison.  The  offenses  for  which  he 
was  thus  punished  were  crimes  against  property,  and  he  does  not 
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appear  to  have  been  charged  with  a  crime  against  the  person 
until  the  present  accusation  was  made  against  hinL  In  Octoberi 
1898,  he  was  transferred  from  the  State  prison  at  Dannemora, 
where  he  was  confined  for  grand  larceny,  to  the  Matteawan 
Insane  Asylum  for  custody  and  treatment  as  an  insane  convict 
On  the  13th  of  December,  1900,  he  was  returned  to  prison  ^^  as 
recovered."  At  the  time  of  the  homicide  he  was  employed 
as  a  waiter  at  No.  88  West  29th  street,  in  the  city  of  New 
York,  known  as  the  Empire  Cafe,  a  place  of  resort  for  prosti- 
tutes and  their  patrons.  At  1  o'clock  on  the  morning  of  Sep- 
tember 27,  1902,  the  police,  according  to  their  custom,  cleared 
the  place  of  all  occupants  except  the  employees,  and  during 
the  rest  of  the  night  the  door  leading  from  the  street  to  the 
first  fioor  was  locked,  but  access  to  the  premises  could  be  had 
through  a  Chinese  restraurant  in  the  basement.  About  an 
tour  later,  James  Craft,  a  resident  of  Staten  Island,  forty- 
six  years  of  age,  and  already  under  the  infiuence  of  liquor, 
entered  the  basement,  where  a  prostitute  began  to  talk  with 
him,  and,  upon  the  suggestion  of  the  defendant,  all  three  went 
upstairs  into  the  cafe.  The  defendant  brought  in  beer  and 
whisky  ordered  by  Craft,  who,  in  paying  therefor,  exhibited 
a  roll  of  bills  amounting  to  twenty-five  or  thirty  dollars.  After 
that  all  the  employees  and  other  persons  left  the  place,  some 
through  the  efforts  of  the  defendant,  except  himself,  Craft  and 
McEneaney,  who  was  the  barkeeper.  Craft  and  the  defend- 
ant continued  to  drink  until  both  were  intoxicated,  and  at  about 
5  o'clock  in  the  morning  there  was  talk  between  them,  approach- 
ing a  quarrel,  about  some  change  claimed  to  be  due  after  pay- 
ing for  drinks.  After  this  discussion  ended  there  was  silence 
for  about  twenty  minutes,  and  McEneaney,  who  was  behind 
the  bar  where  he  could  hear  but  could  not  see  what  was  going 
on,  testified  that  he  then  heard  a  thud  followed  by  a  fall.  Go- 
ing to  the  door  he  saw  Craft  on  the  floor,  bleeding  and  senseless, 
and  the  defendant  was  jumping  on  him,  tearing  his  clothes  and 
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kicMng  him.  Craft's  face  was  swollen  and  oovered  with  blood* 
MoEneanej  went  over  to  the  def endant,  pushed  him  away  and 
asked  him  what  he  was  doing.  He  made  no  reply,  but  went 
downstairs,  while  Mc£neaney  tried  to  ponr  some  brandy  d6wn 
the  throat  of  the  injured  man,  but  did  not  succeed  **  because 
his  teeth  were  clinched.''  During  his  effort  he  got. some  Uood 
on  his  hands,  and  while  he  was  washing  it  off  in  another  room 
the  defendant  returned,  seized  the  body  by  the  feet  and  was 
dragging  it  downstairs,  the  head  bumping  on  the  steps,  when 
HcEneaney  took  hold  of  the  arms  and  helped  carry  the  man  to 
the  foot  of  the  stairs.  McEneaney  then  said:  "Open  the 
Chinese  door  and  give  him  some  air."  The  body  was  put 
down,  the  defendant  went  into  the  Chinese  restaurant^  Mo- 
Eneaney  went  upstairs  for  some  more  brandy  and  on  his  return 
the  defendant  had  the  body  in  the  cellar  under  the  basement, 
and  was  standing  over  it  with  a  butcher's  cleaver  in  his  hand. 
The  head  was  nearly  off  and  the  defendant  struck  the  body  ones 
with  the  cleaver  in  the  presence  of  McEneaney,  who  asked  him 
what  he  was  doing  and  pushed  him  back,  but  was  told  to  mind 
his  own  business.  He  was  afraid  the  defendant  was  going 
to  hit  him,  and  when  told  to  take  off  his  shirt,  which  was  bloody, 
he  did  so,  in  fear  of  his  life,  and  as  the  shirt  came  off  over  his 
head  he  pushed  Tobin,  "  with  shirt  and  all,"  and  ran  upstairs. 
He  put  on  his  coat  and  hat,  took  a  drink,  picked  up  a  bottle 
to  defend  himself  and  went  downstairs  quietly,  where  he  saw 
the  defendant  holding  the  head,  severed  from  the  body,  in  his 
hands  and  walking  toward  the  furnace  in  the  cellar.  He  then 
ran  out  of  doors,  called  a  cab,  drove  to  a  station  house  and 
informed  the  police.  This  is  an  outline  of  the  story  told  by 
McEneaney,  who  was  jointly  indicted  with  the  defendant,  but 
was  not  tried  with  him.  It  was  corroborated  in  nearly  all 
respects  by  the  testimony  of  several  witnesses. 

When  the  police  arrived  they  found  the  body  entirely  naked, 
concealed  under  some  rubbish  in  the  cellar.     There  was  a  pool 
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of  bleed  two  feet  wide  near  the  famaoe,  witk  a  trail  of  Uood 
leading  to  the  fumaee  door.  The  head  and  clothing,  half 
charred,  were  in  the  furnace,  where  a  fire  had  been  kindled  bat 
was  nearly  out^  aa  the  draft  did  not  work.  The  defendant  wae 
found  with  blood  on  hie  hands  and  clothing  hiding  in  the  saloon. 
He  had  in  his  pocket  $36  in  bills,  besides  some  silver  and 
coppers.  A  cleaver,  old  and  with  a  rough  edge,  was  picked  up 
in  the  cafe  and  was  identified  as  one  kept  for  use  in  the  Chinese 
restaurant 

The  physician  who  made  the  autopsy  found  all  the  organs 
of  the  body  in  a  healthy  condition.  Thirteen  different  blows 
bad  been  struck  with  an  instrument  having  more  or  less  of  a 
sharpened  edge  before  the  head  had  been  severed.  There  was 
a  fracture  of  the  skull  which  would  probably  have  caused  death 
in  time,  but  the  surgeon  was  of  the  opinion,  from  the  flow  of 
blood  and  other  physical  signs,  that  the  man  was  alive  and 
the  heart  still  beating  when  his  head  was  cut  off. 

We  VTill  not  continue  this  painful  narrative,  for  the  learned 
counsel  for  the  defendant  does  not  ask  us  to  review  the  facts ; 
still  we  have  examined  them  with  care,  and  find  that  the  evi- 
dence sustains  the  verdict^  including,  as  an  essential  part 
thereof,  that  the  defendant  was  sane  when  he  committed  the 
act  The  only  substantial  contest  at  the  trial  was  over  the 
sanity  of  the  defendant,  and  upon  that  issue  the  weight  of  evi- 
dence was  with  the  People.  Four  questions  of  law  have  been 
argued  before  us  which  we  will  now  consider. 

1.  On  the  4thi  of  December,  1902,  when  the  trial  of  the 
indictment  was  moved,  the  counsel  for  the  defendant  stated 
that  they  believed  he  was  insane  and  asked  the  court  to  appoint 
some  competent  physician  for. the  purpose  of  making  an  ex- 
amination as  to  his  mental  condition.  The  court  thereupon 
adjourned  until  the  8th  of  December,  and  in  the  meantime  the 
justice  presiding  requested  two  expert  physicians,  of  long  ex- 
perience and  high  standing,  to  examine  the  defendant  and 
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report  as  to  hia  flan%.  They  made  an  examination  and  re- 
ported that  in  their  judgment  the  defendant  was  sane,  and  a 
third  physician,  who  at  one  time  had  charge  of  the  defendant^ 
concurred  in  that  opinion.  When  the  court  met,  pursuant  to 
adjournment^  a  motion  was  made  in  behalf  of  the  defendant^ 
based  upon  the  affidavits  of  his  attorneys,  for  a  commission, 
pursuant  to  section  658  of  the  Code  of  Criminal  Procedure, 
but  in  view  of  the  report  of  the  experts  appointed  by  the  court 
the  motion  was  denied.  The  case  proceeded  to  trial,  and  it  is 
now  claimed  that  the  denial  of  the  motion  was  reversible  error, 
but  we  think  this  point  is  not  well  taken. 

The  statute  authorizes,  but  does  not  require,  the  court  to 
appoint  a  commission  to  examine  "  a  defendant  who  pleads 
insanity  "  and  report  "  as  to  his  sanity  at  the  time  of  the  com- 
mission of  the  crime;  *'  or  when  "  a  defendant  in  confinement, 
under  indictment,"  either  before  or  after  conviction,  appears 
"  to  be  insane,"  the  court  "  may  appoint  a  like  conmiission  to 
examine  him  and  report  .  .  .  as  to  his  sanity  at  the  time 
of  the  examination."  (Code  Crim.  Proc.,  sec.  658.)  When 
the  motion  in  question  was  heard  no  plea  of  insanity  had  been 
made  by  the  defendant,  but  this  is  not  important  because  the 
application  was  for  a  report  as  to  his  mental  condition  at  the 
time  of  the  proposed  examination.  The  court  was  authorized 
to  appoint  a  commission  for  this  purpose,  provided  the  de- 
fendant appeared  to  be  insane  when  the  motion  was  made. 
Since  eminent  medical  experts,  appointed  informally  upon  the 
suggestion  of  the  defendant's  counsel,  had  within  a  day  or  two, 
after  personally  examining  him,  reported  that  he  was  sane, 
how  could  the  court  decide  that  he  appeared  to  be  insane  when 
no  evidence  was  presented  to  show  it,  except  the  affidavits  of 
the  counsel  themselves,  who  did  not  claim  to  be  experts,  and 
who  presented  no  supporting  affidavit  from  any  physician? 
Their  affidavits  contained  few  facts  and  were  confined  mainly 
to  the  expression  of  their  own  opinions.     The  facts,  except  the 
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confinement  of  the  defendant  in  the  Matteawan  Aajlum,  re- 
lated to  acts  and  words  of  the  defendant  which  may  .have  beeoi 
feigned,  and  which  it  is  reasonable  to  believe,  in  view  of  the 
testimony  subsequently  given  at  the  trial,  were  in  fact  feigned. 
The  question  was  within  the  sound  discretion  of  the  courts  and 
we  think  it  was  discreetly  exercised.  The  subject  was  thor- 
oughly discussed  in  a  recent  case,  the  facts  of  which  were  so 
analogous  as  to  make  it  controlling.  (People  v.  McElvaine^ 
125  N.  Y.  596,  606.) 

2.  In  charging  the  jury  upon  the  question  of  insanity  the 
court  said :  ^^  Sanity  being  the  normal  and  usual  condition  of 
mankind,  the  law  presumes  that  every  individual  is  in  that 
state.  Hence  the  prosecution  may  rest  upon  that  presumption. 
Without  other  proof,  the  fact  is  deemed  to  be  proved  prima 
facie.  Whoever  denies  this  or  interposes  a  defense  based  upon 
its  untruth,  must  prove  it  The  burden,  not  of  the  general 
issue  of  the  crime  by  a  competent  person,  but  the  burden  of 
overthrowing  the  presumption  of  sanity  or  of  showing  insanity, 
is  upon  the  person  who  alleges  it.  And  if  evidence  is  given 
tending  to  establish  insanity,  then  the  general  question  is  pre- 
sented to  the  court  and  jury  whether  the  crime,  if  committed, 
was  committed  by  a  person  responsible  for  his  acts.  And  upon 
this  question  the  presumption  of  sanity  and  the  evidence  are 
all  to  be  considered,  and  the  prosecutor  holds  the  affirmative, 
and  if  a  reasonable  doubt  exists  as  to  whether  the  prisoner  ia 
sane  or  not,  he  is  entitled  to  the  benefit  of  that  doubt." 

The  counsel  for  the  defendant  claims  that  it  was  error  to 
instruct  the  jury  upon  the  vital  question  in  the  case  that  the 
presumption  of  sanity  and  the  evidence  are  all  to  be  considered. 
He  argues  that  the  function  of  the  presumption  with  which  the 
trial  starts  is  ended  when  evidence  has  been  given  tending  to 
show  that  the  defendant  is  insane;  that  thereupon  the  pre- 
sumption becomes  functus  officio  and  the  case  proceeds  as  if 
it  had  never  existed;  that  the  burden  of  proof  thus  thrown 
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upon  the  prosecuting  officer  requires  him  to  establish  sanity  hf 
evidence,  without  any  aid  from  the  dead  presumption,  whidi  is 
not  evidence;  that  the  only  use  of  the  presumption  is  U>  relieve 
the  People  of  the  necessity  of  proving  sanity  in  the  first  in- 
stance,  and  when  it  has  been  overthrown  by  evidence  for  the 
defendant)  while  the  jury  may  consider  it  they  are  not  required 
to  and  should  not  be  told  by  the  court  that  it  is  their  duty  tow 

This  point  was  not  raised  by  an  exception,  and  the  portion 
of  the  charge  above  quoted  was  taken  verbatim  et  literatim 
from  the  opinion  in  Brotherton  v.  People  (76  N.  Y.  169,  162). 
That  case  has  been  cited  and  followed  so  faithfully  for  a  quar- 
ter of  a  century,  both  by  trial  courts  and  appellate  courts,  in- 
cluding ourselves,  that  we  regard  it  as  the  established  law  of 
the  State,  and  while  we  appreciate  the  argument  of  oounsd 
upon  the  subject,  discussion  is  foreclosed,  for  the  question  is 
not  open  to  consideration. 

3.  The  defendant  asked  the  court  to  charge  the  jury  that  if 
they  ''  entertained  a  reasonable  doubt  from  the  evidence  in  the 
case  as  to  the  sanity  or  insanity  of  the  defendant  at  the  time 
of  the  commission  of  the  act  charged  in  the  indictment  he  is 
entitled  to  the  benefit  of  that  doubt  and  must  be  acquitted.'^ 
The  court  declined  to  vary  his  charge,  and  an  exception  was 
taken. 

In  the  body  of  the  charge  the  court  carefully  defined  rea- 
sonable doubt  and  told  the  jury,  among  other  things,  that 
"Whether  the  defendant  killed  Craft  is  a  question  of  fact 
which  you  must  determine  from  all  the  evidence  in  the  case, 
and  that  must  be  established  beyond  a  reasonable  doubt"  "  If 
the  People  have  failed  to  establish  by  the  evidence,  beyond  a 
reasonable  doubt,  that  there  was  premeditation  and  delibera- 
tion, then  the  prisoner  is  entitled  to  the  benefit  of  that  doubt'' 
"  Before  you  can  find  the  defendant  guilty  of  murder  in  tie 
first  degree,  it  is  necessary  that  the  facts  should  satisfy  you 
beyond  a  reasonable  doubt  that  the  defendant  struck  the  de- 
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ceaaed  with  a  deadly  weapon^  and  that  he  had  in  his  mind  at 
the  time  he  struck  the  blow,  or  blows,  or  beheaded  him,  a  de- 
liberate and  premeditated  design  to  kill  him/^  ^^  You  must 
be  convinced  of  the  prisoner's  guilt  beyond  a  reasonable  doubt. 
.  .  ."  '^  If  you  are  satisfied  beyond  a  reasonable  doubt  of 
the  guilt  of  the  prisoner,  it  will  be  your  duty  to  say  so."  "  If 
A  reasonable  doubt  exists  as  to  whether  the  prisoner  is  sane  or 
not,  he  is  entitled  to  the  benefit  of  that  doubt."  "  But  it  all 
rests  upon  your  good  judgment  to  determine  .  .  .  whether 
this  defendant  knew  the  nature  of  the  crime  that  he  was  com- 
mitting, whether  he  knew  that  he  was  doing  a  wrongful  act  or 
not  If  you  entertain  a  reasonable  doubt  upon  that  point  he 
is  entitled  to  the  benefit  of  that  doubt"  "  If  you  reach  the 
conclusion  from  the  evidence  that  the  defendant  is  innocent^ 
it  is  your  duty  to  acquit  him,  but,  on  the  other  hand,  if  you 
come  to  the  conclusion  from  the  evidence  beyond  a  reasonable 
doubt  that  the. defendant  committed  the  crime,  and  that  he  was 
aane  when  he  committed  it,  then  it  is  your  duty  to  find  him 
guilty." 

At  the  close  of  the  charge  the  counsel  for  defendant  asked 
the  court  to  instruct  the  jury  that  "  When  the  defense  of  in- 
sanity was  interposed  in  this  case  and  throughout  the  case  this 
defendant  is  entitled  to  the  benefit  of  the  reasonable  doubt 
resting  upon  the  question  of  insanity."  The  court  remarked 
that  he  had  charged  that,  and  when  further  asked  to  charge 
it  in  those  words  said  it  was  unnecessary,  but  added,  "  I  charge 
the  juiy  that  if  they  have  a  reasonable  doubt  as  to  his  sanity 
he  is  entitled  to  the  benefit  of  that  doubt"  The  learned  jus- 
tice further  said:  "Gentlemen,  after  the  insanity  is  first 
established  or  the  defendant's  witnesses  give  testimony  tending 
to  show  that  the  defendant  is  insane,  it  then  devolves  upon  the 
People  to  satisfy  you  beyond  a  reasonable  doubt  that  at  the 
time  he  committed  the  homicide  he  was  sane."  Upon  the 
mquest  of  the  defendant  he  also  charged:   "  That  the  defense 
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of  insanity  interposed  here  bj  the  defendant  need  not  be  proven 
beyond  a  reasonable  doubt"  Then  followed  the  request^  with 
reference  to  which  the  exception  was  taken. 

It  is  claimed  that  the  court  did  not  make  it  dear,  while  the 
request  did,  that  the  defendant  should  be  acquitted  if  the  jury 
had  a  reasonable  doubt  as  to  his  sanity.  It  would  be  very 
remarkable  if  the  jury  failed  to  understand  the  effect  of  a 
reasonable  doubt,  and  that  if  they  entertained  it  as  to  any  one 
of  the  various  elements  of  guilty  they  should  acquit  the  defend- 
ant How  could  they  give  him  the  benefit  of  a  reasonable 
doubt,  as  they  were  repeatedly  told  to  in  certain  contingencies, 
except  by  acquitting  him?  They  were  told  what  the  People 
were  bound  to  show  beyond  a  reasonable  doubt  in  order  to  con- 
vict, and  that  the  defense  of  insanity  relied  upon  by  the  de- 
fendant need  not  be  proved  beyond  a  reasonable  doubt  How 
could  they  observe  these  directions,  or  give  any  effect  to  them, 
except  by  finding  a  verdict  of  acquittal,  if  a  reasonable  doubt 
existed  in  their  minds  as  to  the  sanity  of  the  defendant  ?  We 
find  no  error  here,  for  the  court,  as  we  have  repeatedly  held, 
was  not  bound  to  charge  in  the  language  of  counsel,  provided 
the  substance  of  the  request  was  fairly  covered,  as  we  think  it 
was.      (People  v.  Pallister,  188  K  T.  601.) 

4.  It  is  further  claimed,  although  the  point  was  not  raised 
by  an  exception,  that  it  was  error  for  the  court  to  charge  that 
it  was  not  "  necessary  that  every  circumstance  should  be  proved 
beyond  a  reasonable  doubt" 

The  court  did  not  mean  by  this  that  every  circumstance  con- 
stituting a  link  in  the  chain  of  circumstances  necessary  to 
establish  "  the  fact  of  killing  by  the  defendant "  need  not  be 
proved  beyond  a  reasonable  doubt,  but  that  every  incidental 
circumstance,  such  as  those  bearing  upon  the  probabilities  that 
the  main  circumstances  were  true,  or  that  every  fact  essential 
to  convict,  such  as  '^  the  death  of  the  person  alleged  to  have 
been  killed,"  need  not  be  proved  beyond  a  reasonable  doubt 
(Penal  Code,  sec  181.) 
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Moreover,  it  is  to  be  remarked  that  only  errors  raised  by 
exception  require  a  new  trial,  and  it  is  only  wben  we  are  satia- 
fied  that  the  verdict  was  against  the  weight  of  evidence,  or 
against  law,  or  that  justice  requires  a  new  trial,  that  we  are 
permitted  to  reverse  whether  an  exception  shall  have  been  taken 
or  not  in  the  court  below.  (Code  of  Crim.  Proa,  sec  528.) 
In  this  case  we  think  the  verdict  was  right  and  that  it  was  based 
upon  evidence  that  is  clear  and  convincing.  We  do  not  think 
that  it  was  against  the  weight  of  evidence,  or  against  law,  or 
that  justice  requires  a  new  trial,  and  hence,  owing  to  the  absence 
of  an  exception,  we  are  not  at  liberty  to  exercise  a  discretion 
confided  to  us  for  the  protection  of  persons  under  sentence  of 
death,  as  to  whose  guilt  we  may  have  some  doubt.  Exceptions 
are  still  necessary,  notwithstanding  the  statute,  to  fully  protect 
the  rights,  and  especially  the  technical  rights,  of  a  person  on 
trial,  even  for  a  capital  offense.  This  is  just,  for  if  an  excep- 
tion is  taken,  the  court,  warned  by  the  challenge,  may  correct 
the  error  on  the  spot  and  thus  avoid  the  expense  and  delay 
involved  in  case  a  new  trial  should  be  ordered. 

As  we  find  nothing  to  justify  a  reversal,  the  judgment  must 
be  affirmed. 

Parkeb,  Ch.  J.,  GRiLY,  O'Beibn,  Babtlbtt,  Haight  and 
Martin,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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Court  of  Appeals. 

October  29,  1904. 

PEOPLE  V,  WILLIAM  K  ENlflS. 

(176N.  Y.  289.) 

1,  MUBDBB — ^EyIDENCB  TO  SUSTAIN  VEBDICT  OV — iNSAmTT. 

The  evidence  upon  the  trial  of  an  indictment  for  murder  revieired 
and  held  sufficient  to  sustain  a  verdict  convicting  defendant  of  murder 
in  the  first  degree,  where  the  question  of  defendant's  sanity  was  one 
for  the  jury. 
:2.  Samb — ^Appeal. 

The  power  conferred  upon  the  Court  of  Appeals  in  the  review  of 
capital  cases  is  not  called  into  exercise  by  the  appearance  of  some 
error  which  no  exception  pointed  out,  and  which  cannot  be  seen  to 
have  affected  the  substantial  rights  of  the  accused. 

Appeal  from  a  judgment  of  the  Kings  County  Court,  ren- 
dered at  a  Trial  Term  May  22,  1902,  upon  a  verdict  convict- 
ing the  defendant  of  the  crime  of  murder  in  the  first  degree. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  P.  Kelly,  John  T.  Norton  and  J.  Grattan  McMahon, 
for  appellant. 

John  F.  Clarke,  District  Attorney  (Robert  H.  Roy,  of  ooon- 
sel),  for  respondent 

Per  Cueiam:  The  defendant  was  indicted  for  the  murder 
of  his  wife,  and,  being  tried  upon  the  charge,  was  found  guilty 
by  a  jury  of  murder  in  the  first  degree.  The  killing  is  not 
denied  and  the  evidence  upon  the  trial  showed  that  the  crime 
was  committed  under  circumstances  of  peculiar  atrocity. 
These  facts  appeared.  About  a  year  after  the  marriage  of 
the  defendant  with  the  deceased,  and  after  the  birth  of  their 
<child,  in  September,  1901,  the  latter  left  her  husband,  went  to 
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her  mother's  residence  and  dwelt  with  her  thereafter.  She 
then  oommenoed  an  action  for  separation  upon  the  ground  of 
cruel  and  inhuman  treatment  A  judgment  was  rendered  in 
her  favor  hy  default,  which  awarded  her  alimony.  A  few 
minutes  before  7  o'clock,  on  the  morning  of  the  14th  day  of 
January,  1902,  the  defendant  entered  the  residence  of  his 
mother-in-law,  went  to  her  room,  and,  while  she  was  in  bed 
with  his  infant  child,  applying  a  foul  epithet  to  her,  he  shot 
her  in  the  breast  with  a  revolver.  He  then  said  that  he  was 
going  to  shoot  his  wife  and,  turning  from  the  bed,  met  the 
latter  coming  from  the  adjoining  room.  He  told  her  that  he 
was  going  to  shoot  her;  struck  her,  threw  her  down  upon  the 
floor,  and,  disregarding  her  entreaties  not  to  shoot  her,  or  that 
she  might  first  be  allowed  to  go  to  confession,  shot  her,  also,  in 
the  breast,  with  the  result  of  causing  immediate  death.  One 
of  her  sisters,  who  had  taken  up  the  child  from  the  bed  and 
held  it  in  front  of  the  defendant,  in  an  effort  to  prevent  the 
shooting,  was  threatened  herself  with  death  if  she  did  not  get 
out  of  the  way.  He  then  left  the  house,  went  to  a  hotel  and 
was  there  arrested,  while  asleep  in  bed.  He  stated  to  the  officers 
who  arrested  him  that  he  knew  what  he  had  done  and  was  will- 
ing to  suffer  for  it,  and  he  expressed  his  regret  that  he  had  not 
killed  his  mother-in-law.  He  subsequently  volunteered  similar 
statements  when  confronted  with  his  mother-in-law  in  the  hos- 
pital. The  only  defense  which  was  relied  upon  at  the  trial  was 
that  of  insanity. .  Upon  that  issue  testimony  was  given  in  his 
behalf  by  relatives,  friends,  associates  and  medical  experts; 
from  which  it  was  made  to  appear  that,  when  a  lad,  he  had 
received  injuries  in  his  head  from  a  fall;  that  thereafter,  and 
in  later  life,  he  showed  symptoms  of  being  afflicted  with  the 
disease  of  epilepsy,  manifesting  itself  at  times  in  convulsions, 
and  that  he  had  delusions  inducing  acts  of  violence.  Accord- 
ing to  the  evidence  of  the  various  lay  and  expert  witnesses  who 
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testified  in  his  behalf,  whether  from  observation  or  from  ezamr 
ination,  they  believed  him  to  be  of  unsound  mind  and  to  be  a 
paranoiac.  As  against  the  evidence  thus  adduced  upon  the 
question  of  the  defendant's  sanity,  the  People  introduced  other 
evidence,  in  the  testimony  of  medical  practitioners  and  experts, 
who  had  capacity  to  speak,  either  from  acquaintance  with  or 
examination  of  the  defendant,  and  in  that  of  various  lay  wit- 
nesses who  were  acquainted  or  associated  with  him.  Aocordr 
ing  to  the  evidence  of  the  latter  class  of  witnesses,  he  had  been 
rational  in  his  conduct  for  several  years  prior  to  the  date  of  the 
occurrences  in  question,  though  a  hard  drinker,  and  they  had 
observed  none  of  the  usual  epileptic  manifestations,  while, 
according  to  the  former  class,  he  was,  in  their  opinion,  not  an 
epileptic  and  was  merely  shamming.  In  addition  to  the  evi- 
dence directed  towards  showing  the  sanity  or  insanity  of  the 
defendant,  the  jurors  had  before  them  the  evidence  of  his  con- 
duct prior  to  and  immediately  following  the  killing,  from  whidi 
they  were  warranted  in  concluding  that  he  was  perfectly  rational 
and  not  acting  under  the  influence  of  any  delusion  or  maniacal 
attack.  Upon  the  rendition  of  the  judgment  of  separation  and 
for  alimony,  he  openly  declared  in  court  that  he  would  "  rot  in 
jail  before  he  would  give  a  cent."  Shortly  before  the  killing 
he  had  declared  his  purpose  to  kill  his  wife  in  a  letter  and  in 
conversation.  In  the  evening  of  the  day  before  he  was  in  a 
liquor  saloon  and  cashed  a  check  which  he  had  received  from 
the  sale  of  the  furniture  in  his  residence.  Later  in  the  evening, 
and  until  nearly  1  o'clock  in  the  morning,  he  was  drinking  in 
another  saloon,  and  in  conversation  with  the  proprietor  of  the 
saloon  invited  him  to  have  the  last  drink  he  would  ever  have 
with  him;  talked  about  his  mother-in-law  and  said  he  would 
put  a  bullet  in  her,  as  she  had  made  all  the  trouble  between  him 
and  his  wife.  He  then  went  to  another  barroom,  where  he 
exchanged  some  of  his  money  for  the  check  of  the  proprietor, 
payable  to  the  order  of  his  sister.     He  next  appeared  in  the 
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residence  of  his  mother-in-law,  where,  under  the  circumstances 
already  narrated,  he  deliberately  shot  her  and  then  his  wife; 
the  testimony  as  to  those  occurrences  being  given  by  his  mother- 
in-law  and  the  two  sisters  of  his  wife,  who  were  present.  From 
their  testimony  it  was  evident  that  his  conduct  in  the  room  was 
that  of  a  man  intending,  in  cold  blood,  to  commit  murder,  and 
comprehending  fully  what  he  was  doing  and  was  about  to  do. 
Whether,  upon  a  consideration  of  all  the  evidence  adduced,  the 
defendant  was  laboring  under  a  defect  of  reason  or  was  the  sub- 
ject of  an  epileptic  attack,  was  a  question  for  the  determination 
of  the  jurors  as  a  disputed  question  of  fact.  Their  verdict  is 
conclusive  upon  us  and  we  do  not  see  how  they  could  have  well 
reached  any  other  determination  upon  the  case  than  they  did. 

The  defendant  does  not  present  to  us  any  exception  taken 
upon  the  trial,  upon  which  error  is  predicated  as  warranting 
the  reversal  of  the  judgment  of  conviction.  He  appeals  to  our 
power  to  order  a  new  trial,  in  the  absence  of  any  exceptions, 
upon  the  ground  that  a  review  of  the  record  shows  that  justice 
demands  it.  We  have  reviewed  the  record.  We  are  satisfied 
that  the  evidence  well  supported  the  verdict  of  the  jury ;  that  it 
abundantly  established  the  guilt  and  the  responsibility  of  the 
defendant,  and  that  his  substantial  rights  have  not  been  preju- 
dicially affected.  The  power  conferred  upon  this  court  in  the 
review  of  capital  caseis  is  not  called  into  exercise  by  the  appear^ 
ance  of  some  error,  which  no  exception  pointed  out  and  which 
cannot  be  seen  to  have  affected  the  substantial  rights  of  the 
accused.  The  demands  of  justice  have  been  satisfied  in  the 
trial  which  has  been  had  and,  upon  the  whole  case,  we  reach  the 
conclusion  that  no  sufficient  grounds  have  been  presented  and 
none  exists  to  justify  a  reversal  of  the  judgment  of  conviction. 

Parkeb,    Ch.    J.,    Gray,    O'Bbibn,    Babtlbtt,    Haight, 
Mabtin  and  Vann,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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Sapreme  Goart— ippellate  DiYision^  Second  Department. 

October,  1903. 

PEOPLE  V.  WILLIAM  SHANNON. 

(87  App.  Div.  32.) 
1.  Fool  Sklluto. 

Ordinarily,  where  an  offense  is  alleged  to  have  been  committed  on 
a  day  certain,  the  variance  is  immaterial  if  it  be  shown  to  have  been 
committed  upon  another  day  or  about  the  same  time,  but  it  is  essen- 
tial  that  all  the  ingredients  necessary  to  constitute  the  offense  shall 
be  established  with  reference  to  the  other  day,  and  where,  on  the  trial 
of  a  charge  of  selling  pools,  there  was  evidence  that  pools  were  sold  on 
the  premises  July  26th,  and  that  defendant  was  there  present  on  tlie 
24th,  25th  and  28th,  but  utter  failure  of  proof  that  pools  were  sold 
on  those  days,  it  is  reversible  error  for  the  court  to  charge  that  the 
jury  might  determine  whether  the  defendant  aided,  abetted  and 
assisted  in  the  selling  of  pools  on  the  26th,  and  that  they  might  give 
the  fact  that  the  paraphernalia  was  there  on  the  28th,  such  considerm^ 
tion  as  they  thought  worthy  in  determining  whether  the  crime  was 
committed  on  the  26th,  etc. 
8.  Same. 

It  was  also  reversible  error  for  the  court  to  refuse  to  charge  thai 
unless  the  jury  found  that  the  defendant  was  engaged  in  pool  selling 
July  26th  they  should  not  find  him  guilty. 

Appeal  by  the  defendant,  William  Shfinnon,  from  a  judg- 
ment of  the  County  Court  of  Westchester  county,  entered  on 
the  11th  day  of  February,  1903,  convicting  the  defendant  of 
pool  selling  in  violation  of  section  351  of  the  Penal  Code. 

Benjamin  Steinhardt,  for  the  appellant. 

J.  Addison  Young,  for  the  respondent 

GooDEioH,  P.  J. :  The  defendant  was  convicted  of  violating 
section  351  of  the  Penal  Code,  on  the  ground  that  at  the  city  of 
Yonkers,  on  July  26,  1902,  outside  of  any  trotting  or  race 
course  authorized  by  statute,  he  engaged  in  pool  selling  and 
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flelling  pools  upon  the  result  of  the  trial  and  contest  of  speed 
and  power  of  horses  then  taking  place  at  Brixton  Beach,  N.  Y. 
He  appeals  from  the  judgment 

The  constitutionality  of  the  Bacing  Law  (Laws  of  1895, 
ehap.  570,  as  amd)  and  of  section  351  of  the  Penal  Code  was 
reaffirmed  by  the  Court  of  Appeals  in  People  v.  Stedeker  (176 
N.  Y.  67),  reversing  a  judgment  of  the  Appellate  Division  of 
the  First  Department  (75  App.  Div.  449),  citing  People  ex  reL 
Weaver  v.  Van  De  Carr  (150  N.  Y.  439)  and  People  ex  reL 
Sturgis  V.  Fallon  (152  id.  1.) 

The  question  before  us  is  whether  there  was  evidence  suffi- 
cient to  warrant  the  conviction  of  an  offense  committed,  as 
alleged  in  the  indictment,  on  July  26th.  While  there  may  be 
proof  that  pool  selling  was  going  on  upon  the  premises  on  that 
date,  there  is  no  proof  whatever  that  the  defendant  was  then 
present.  Again,  while  the  evidence  may  be  sufficient  to  show 
that  the  defendant  was  present  on  other  days  about  the  same 
time,  to  wit,  on  July  24th,  25th  and  28th,  there  is  no  sufficient 
proof  that  pool  selling  was  then  going  on.  Ordinarily,  where 
an  offense  is  alleged  to  have  been  committed  on  a  day  certain 
the  variance  is  immaterial  if  it  be  shown  to  have  been  com- 
mitted upon  another  day  at  or  about  the  same  time,  but  it  is 
essential  that  all  the  ingredients  necessary  to  constitute  the 
offense  shall  be  established  with  reference  to  the  other  day. 
There  was  an  utter  failure  of  proof  to  connect  the  defendant 
with  the  business  on  the  26th  unless  it  was  proper  to  instruct 
the  jury:  "  You  will  determine  whether  or  not  this  defendant 
aided,  abetted  and  assisted  in  the  selling  of  the  pools  on  the 
26th  day  of  July  last,  and  I  charge  you  that  you  can  take  into 
consideration,  if  you  find  the  evidence  satisfies  you,  that  he 
was  there  on  the  24th  and  the  25th,  of  his  presence  there  and  of 
what  he  was  doing.  And  you  may  also  take  into  consideration 
the  fact  that  this  paraphernalia  was  found  there  on  the  28th, 
and  give  it  such  consideration  as  you  think  it  is  worthy  of  in 
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determining  whether  or  not  this  crime  was  committed  on  the 
26th.  Of  course,  if  this  paraphernalia  was  not  there  on  the 
26th  it  wouldn't  have  any  bearing  in  the  case,  but  you  may 
determine  here,  in  the  exercise  of  your  judgment  and  discretion, 
whether  or  not  the  fact  that  that  was  found  there  on  the  28th 
isn't  evidence  that  it  was  there  on  the  26th." 

The  defendant  excepted  to  each  of  these  instructions,  and 
asked  the  court  to  charge  the  jury  that  unless  they  found  that 
the  defendant  was  engaged  in  pool  selling  on  the  26th,  they  must 
not  find  him  guilty.  The  court  refused  so  to  charge,  and  the 
defendant  excepted. 

We  think  this  charge  and  refusal  to  charge,  under  the  evi- 
dence, constituted  error  which  requires  a  reversal  of  the 
judgment 

Babtlstt,  Hibsohbbso,  JilNxs  and  Hookbs,  JJ.,  con- 
curred. 

Judgment  of  conviction  reversed  and  new  trial  ordered. 


Sapreme  Conrt— Appellate  Division^  Second  Departmeut. 

October,  1903. 

PEOPLE  V.  JEREMIAH  A.  McCUE. 

(87  App.  Div.  72.) 

1.  Pool  Selldvo — ^Evidence  Nbcessabt — ^Penal  Code,  Sec.  361. 

It  is  not  necessary  in  order  to  convict  of  the  crime  of  pool  selling  io 
prove  that  the  entire  contribution  of  the  various  betters  were  divided 
among  the  winners. 

2.  Sake— Tbial. 

Where  the  court  had  charged  the  jury,  at  defendant's  request,  that 
it  was  incumbent  upon  the  prosecution  to  prove  beyond  a  reasonabl* 
doubt  that  horse  races  were  actually  taking  place  at  the  date  and 
places  named,  this  fact  is  sufficiently  proved  by  representations  to 
that  effect  contained  in  the  printed  score  cards  furnished  to  the 
patrons  of  the  alleged  pool  room. 
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s.  Saicb. 

Although  defendant  denied  that  he  knew  what  the  bettors  meant 
in  talking  over  the  races,  or  what  was  going  on,  yet  where  it  is  proven 
that  he  was  engaged  to  some  extent  in  the  active  management  of 
what  he  knew  to  be  a  pool  room,  and  where  he  is  accordingly  charge- 
able in  law  with  the  furnishing  of  the  score  cards  and  with  knowledge 
of  the  purpose  for  which  it  was  intended  they  should  be  used,  and  that 
he  sold  tickets  and  received  the  money,  he  cannot  escape  responsibility 
even  if  he  made  no  effort  to  find  out  the  purpose  of  the  gathering 
and  of  the  acts  in  connection  with  it  in  which  he  actively  participated. 

Appeal  by  the  defendant,  Jeremiah  A.  McCae,  from  a  judg- 
ment of  the  County  Court  of  Westchester  county,  entered  on 
the  8d  day  of  October,  1902,  convicting  the  defendant  of  the 
crime  of  pool  selling. 

John  F.  Brennan,  for  the  appellant 

J.  Addison  Young,  for  the  respondent. 

H1B8OHBBBO,  J. :  The  indictment  charged  the  defendant  with 
selling  pools  upon  horse  races  on  the  21st  day  of  December, 
1901,  in  violation  of  section  361  of  the  Penal  Code*.  The 
crime  was  alleged  to  have  been  conmiitted  at  Tonkers,  N.  Y., 
and  the  races  to  have  been  run  at  New  Orleans,  La.,  and  at 
Oakland,  Cal.  The  offense  was  charged  substantially  in  the 
form  which  was  under  consideration  by  this  court  in  People  v. 
Corbalis  (86  App.  Div.  631),  and  which  was  held  therein  to  be 
sufficient 

The  learned  counsel  for  the  appellant  contends  that  there 
was  no  proof  of  pool  selling,  because  there  was  no  proof  that 
the  entire  contributions  of  the  various  bettors  were  divided 
among  the  winners.  I  think  there  was  ample  proof  of  pool 
selling  within  the  broad  and  general  sense  in  which  the  word 
must  be  deemed  to  have  been  used  by  the  Legislature,  and  in 
which  it  has  come  to  be  recognized  and  understood  in  common 
speech.     The  defendant  admitted  on  the  witness  stand  that  his 


Digitized  by 


GoogI( 


686  NEW  TOBX   OBIMrETAL   BXPOBTS;   VOL.   ZVII. 

idea  was  that  the  room  in  T^ich  the  transaction  ooconed  was  a 
'^  pool  room/'  which  he  defined  to  be  a  place  where  people  **  take 
a  chance — where  they  go  to  invest  their  money  upon  anything 
at  all ;  a  game  of  chance.  By  the  statement  '  to  invest  their 
money/  I  mean  to  take  a  chance.  In  common  parlance  I  mean 
to  bet  I  had  an  idea  they  were  betting  on  horse  races  there.'' 
His  idea  is  not  essentiall  different  from  that  expressed  by  the 
court  in  Reilly  v.  Gray  (Y7  Hun,  402,  408) :  "  Pool  selling 
.  •  .  is  simply  a  scheme  for  facilitating  betting  on  horse 
races.  The  manager  is  the  stakeholder.  The  bettor  deposits 
his  money  and  selects  his  horse.  In  one  kind  of  pool  the  hi^- 
est  bettor  has  the  first  choice  of  horses.  The  event  of  the  race 
determines  the  winner,  and  he  gets  the  whole,  less  the  commis- 
sions of  the  manager.  There  exist  all  the  characteristics  of  bet- 
ting. The  fact  that  several  may  combine  upon  the  same  horse 
does  not  change  the  character  of  the  transaction.  The  pool 
manager  has  nothing  to  do  with  the  race,  or  with  the  moneys, 
except  to  safely  hold  them  until  the  race  is  decided,  and  then 
hand  them  over  to  the  winner  or  winners,  less  hia  commissions. 
The  essence  of  the  whole  thing  is  the  betting,  and  that  should 
determine  the  category  to  which  such  transactions  belong." 

The  room  where  the  operations  in  question  were  carried  on 
was  a  large  room,  partitioned  off  at  one  end,  with  three  circular 
or  oblong  pigeon  holes  in  the  partition.  In  front  of  the  par- 
tition a  hundred  or  more  men  and  boys  were  assembled,  to  whom 
had  been  furnished  a  quantity  of  printed  placards  or  score  cards 
contining  the  names  of  the  horses  and  races  for  that  day  at  New 
Orleans  and  at  Oakland,  and  which  were  used  by  them  in  the 
making  of  bets  for  the  different  events.  A  number  of  similar 
cards  were  hanging  upon  the  walls  of  the  room.  Men  were  sta- 
tioned at  the  pigeon  holes  behind  the  partition  to  receive  the 
money  from  the  bettors  and  to  issue  to  the  latter  tickets  contain- 
ing a  printed  number.  The  money  was  expressly  tendered  as  a 
bet  that  a  certain  one  of  the  horses  designated  on  the  score  cards 
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would  win  the  race  in  which  he  purported  to  be  entered^  and  the 
ticket  was  issued  as  a  voucher  of  the  bet  The  defendant  was 
behind  the  partition  at  one  of  the  pigeon  holes  and  received 
money  and  issued  tickets.  The  several  races  were  announced 
in  their  purported  progress  by  some  one  behind  the  partition, 
as  ^^  they're  off,  at  the  quarter,  half,  three-quarters  and  home," 
and  the  respective  winners  were  then  announced,  and  on  pre- 
sentation of  the  tickets  at  the  pigeon  holes  the  money  won  was 
paid  to  the  successful  ticket  holders.  This  evidence  and  other 
evidence  unnecessary  to  detail  was  sufficient  to  justify  the  jury 
in  concluding  that  the  defendant  was  engaged  with  others  in 
selling  tickets  for  combination  betting  in  some  of  the  forms,  if 
there  be  more  than  one,  in  which  pool  selling  is  or  may  be  car- 
ried on,  and  was  sufficient  to  support  the  defendant's  conviction 
without  precise  proof  that  all  the  winnings  were  disbursed  equi- 
tably or  otherwise. 

The  learned  trial  court  received  evidence  of  remarks  made 
by  some  of  the  bettors  in  the  room,  actual  or  prospective,  of  the 
probabilities  or  chances  for  winning  of  some  of  the  horses  named 
upon  the  cards,  and  refused  to  charge  the  jury  at  the  defend- 
ant's request  that  "  whilst  the  statements  of  people  in  the  outer 
room  were  admitted  by  the  court  for  the  purpose  of  showing  the 
character  of  the  business  done  in  that  room,  they  are  not  to  be 
taken  as  proof  that  a  race  was  taking  place  or  had  taken  place 
in  Oakland."  The  court  had  previously  charged  the  jury,  at 
the  defendant's  request,  that  it  was  incumbent  upon  the  prose- 
cution to  prove  beyond  a  reasonable  doubt  that  horse  races  were 
actually  taking  place  on  December  21,  1901,  at  New  Orleans 
and  in  California,  and  the  defendant's  representation  to  that 
effect  made  upon  the  score  cards  must  be  regarded,  under  the 
circumstances  and  for  the  purpose  of  this  case,  as  sufficient  proof 
of  the  fact  of  the  races,  assuming  that  it  was  necessary  to  prove 
the  fact  as  an  essential  ingredient  of  the  crime.  The  reception 
of  the  evidence  referred  to  and  the  refusal  to  charge  infringed 
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no  substantial  right  of  the  defendant  (People  y.  Kenusy  7 
App.  Diy.  535.)  The  defendant,  moreover,  vras  in  the  room 
where  the  people  were  assembled  a  portion  of  the  time,  and 
admitted  that  he  heard  them  talking  about  the  cards  and  that 
he  '^  heard  the  people  say  about  the  cards  hanging  against  the 
wall,  well,  so  and  so  would  be  a  good  horse."  He  denied,  it  is 
true,  that  he  knew  what  they  meant  or  in  fact  what  was  going 
on  in  the  room  or  behind  the  partition,  but  in  view  of  the  facts 
that  he  knew  the  place  was  a  pool  room ;  that  he  was  engaged 
to  some  extent  and  in  some  capacity  in  its  active  management; 
that  he  was  accordingly  chargeable  in  law  with  the  furnishing 
of  the  score  cards  and  with  knowledge  of  the  purpose  for  whidi 
it  was  intended  they  should  be  used,  and  that  he  sold  tickets  and 
received  the  money  he  cannot  escape  responsibility,  even  if  he 
made  no  effort  to  find  out  the  purpose  of  the  gathering  and 
of  the  acts  in  connection  with  it  in  which  he  actively  partici- 
pated.    (People  V.  Finucan,  80  App.  Div.  407.) 

The  judgment  of  conviction  should  be  affirmed. 

GooDEiCH,  P.  J.,  Babtlbtt,  Jsnks  and  Hookbb,  JJ.,  oout 
curred. 

Judgment  of  conviction  affirmed. 


Court  of  Appeals. 

Noyember  10,  1903. 

THE  PEOPLE  V.  FEANK  WHITE. 

(176  N.  Y.  331.) 

MUBDEBr— EVTOENCB. 

The  eyidence  upon  the  trial  of  an  indictment  for  murder  reviewed 
and  held  sufiScient  to  sustain  a  yerdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 
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a.  AFPBAL— BRDCF   of   COXTITSEL   SHOULD   CONTAIN    ▲   FaIB    StATSMKNT   OV 

Facts. 

A  fair  statement  of  the  facts  is  essential  to  a  proper  presentation 
of  an  appeal.  An  unfair  statement  is  certain  to  be  discovered,  and 
when  discovered  affects  the  force  of  the  entire  brief.  When  the  facts- 
are  not  open  to  review  they  should  be  stated  as  found,  or  as  presented 
to  have  been  found.  When  the  facts  are  to  be  reviewed  it  is  proper 
for  counsel  to  state  them  as  he  claims  they  should  have  been  found 
in  accordance  with  the  weight  of  evidence,  citing  the  folios  where  the 
evidence  appears  in  the  record,  but  on  the  criminal  points  he  should 
also  state  the  testimony  opposed  to  his  theory,  so  that  the  court  may 
have  before  it  a  faithful  picture  of  the  whole  case.  A  failure  to 
observe  these  rules  increases  the  labor  of  the  court  and  reflects  upon 
the  integrity  of  the  brief. 

3.  Evidence — Confession  to  Offices  in  Chabgb  of  Pbisoneb  Pbocxjbed 
BT  Deception — Code  Cbim.  Pboc.,  Sec.  395. 

Cautious  and  hesitating  as  courts  have  always  been  in  regard  to 
eonfessions  made  by  a  person  when  under  arrest  to  those  in  authority 
over  him,  they  have  not  gone  so  far  as  to  exclude  them,  simply  be- 
cause they  were  procured  by  deception  provided  they  were  voluntarily 
made. 

4.  Bams. 

In  all  cases  inquiry  should  be  made  whether  the  defendant  spoke 
through  fear,  or  in  the  expectation  of  immimity,  and  when  he  is  under 
arrest  it  should  also  be  asked  whether  he  spoke  to  the  magistrate,  or 
to  the  officer  in  charge,  or  in  their  presence,  because  he  felt  that  he 
was  compelled  to  do  so  for  any  reason. 

5.  Same — Confessions  to  Otheb  Pbisonebs. 

Voluntary  confessions  made  separately  to  three  fellow  prisoners 
held  competent,  and  that  the  credibility  of  the  witnesses  was  for  the 
jury. 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered  at 
a  Trial  Term  for  Oswego  county,  December  16,  1901,  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  murder  in  the 
first  degree.  The  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

L.  W.  Baker  and  Frederick  G.  Spencer,  for  appellant 

TJdelle  Bartlett,  for  respondent. 
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Vann,  J.:  The  homicide  which  gave  riae  to  this  appeal 
occurred  on  Sunday,  the  15th  of  September,  1901.  At  about 
half-past  3  in  the  afternoon  of  that  day  the  body  of  George 
Clare^  the  deceased,  was  found  in  a  potato  patch  upon  his  f arm, 
situated  about  four  miles  east  of  the  city  of  Oswego.  The 
potato  patch  was  an  uninclosed  part  of  a  large  field,  eighty  rods 
east  of  the  farmhouse  in  which  Mr.  Clare  had  resided  with  his 
family  for  several  years.  There  were  four  bullet  wounds  in 
the  body,  one  on  the  radial  side  of  the  left  forearm,  commencing 
half  way  between  the  elbow  and  wrist  and  ending  just  above 
the  outer  part  of  the  wrist  joint,  where  the  bullet  was  extracted. 

The  second  was  under  the  left  arm  and  over  the  fifth  rib, 
the  bullet  having  glanced  and  entered  the  breast,  where  it  was 
found  about  three  inches  from  the  point  of  entry. 

The  third  bullet  entered  at  the  outer  angle  of  the  left  eye- 
brow and  lodged  behind  the  eye.  It  did  not  penetrate  the 
brain,  but  crushed  the  orbital  arch  and  caused  some  congestion 
through  concussion. 

The  fourth  entered  "  partly  on  the  back,  or  between  the  back 
and  the  side,"  cut  some  slivers  from  the  tenth  rib,  glanced 
upward  just  over  the  surface  of  the  liver,  wounded  the  lower 
end  of  the  right  lung,  passed  through  the  left  ventricle  of  the 
heart  and  was  found  in  the  front  part  of  the  body  at  the  left 
border  of  the  breast  bone. 

!N'either  the  first  nor  second  wound  was  serious;  the  third 
would  not  necessarily  have  been  fatal,  although  it  might  have 
resulted  in  death  from  inflammation  after  a  few  days,  but  the 
fourth,  in  the  opinion  of  the  physician  who  made  the  autopsy, 
caused  instant  death.  The  bullets  were  such  as  are  in  common 
use  in  revolvers  known  as  number  32  in  calibre,  and  there  was 
no  indication,  from  powder  marks  on  the  clothing  or  otherwise, 
that  they  were  fired  at  very  close  range. 

From  twenty  to  twenty-five  feet  northeast  of  the  body  the 
hat  of  the  deceased  was  found,  and  about  thirty  feet  southeast 
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of  that  point  the  vines  had  been  pulled  from  a  hill  of  potatoes 
and  were  lying  near  it,  while  there  were  four  or  five  potatoes 
on  top  of  the  hilL  A  few  days  later  an  axe,  somewhat  con- 
cealed by  the  grass  and  weeds,  which  were  thick  and  high,  was 
picked  up  a  few  feet  from  the  potato  hilL  No  pocket  book  or 
money  or  weapon  of  any  kind  was  found  upon  the  body  or  near 
it  and  no  tracks  were  observed. 

The  deceased  was  a  well-to-do-farmer,  about  52  years  of  age, 
who  had  owned  the  farm  upon  which  he  resided  for  a  good 
while.  His  family  consisted  of  his  wife,  who  was  about  fifteen 
years  younger  than  himself,  William  and  Russell,  grown-up 
sons  by  his  first  marriage.  Pearl,  a  young  daughter  of  Mrs. 
Clare  by  her  first  husband,  and  the  defendant,  who  had  been 
the  "hired  man,"  working  on  the  farm  for  six  weeks.  His 
name  is  Frank  White,  but  he  was  there  known  only  as  Harry 
Howard. 

During  the  afternoon  before  the  tragedy  all  the  children  went 
away  to  spend  the  Sabbath,  and  did  not  return  until  Sunday 
night.  The  defendant  also  was  away  the  night  before,  having 
driven  to  Oswego  with  Mr.  and  Mrs.  Clare,  but  while  they 
returned  home  he  remained  in  the  city  until  the  next  morning. 
Upon  their  arrival  at  Oswego  the  defendant  asked  the  deceased 
for  $2  on  account  of  his  wages,  when  Mr.  Clare  went  with  him 
to  a  store,  took  out  his  pocket  book,  got  a  bill  changed  and 
handed  him  the  amount  asked  for.  At  that  time  Mr.  Clare 
had  a  $10  bill,  a  $5  bill  and  some  smaller  bills  left,  and  the 
defendant  had  an  opportunity  to  see  that  he  had  money  in  his 
possession.  The  next  morning  Mr.  Clare  took  his  pocket  book 
from  his  pocket  to  give  his  wife  an  account  for  work  that  some 
one  had  done  for  him,  and  she  observed,  as  she  testified,  that 
he  then  had  a  $5  bill  and  a  $10  bill  besides  some  silver.  After, 
giving  her  the  statement  he  put  his  pocket  book  in  the  right- 
hand  pocket  of  his  trousers,  and  he  had  the  same  trousers  on 
when  he  was  found  dead  in  the  afternoon. 
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Four  or  five  days  before  his  death  Mr.  Clare  came  into  the 
house  with  the  defendant,  who  is  a  colored  man,  but  nearly 
white,  and  said  to  Mrs.  Clare,  according  to  her  evidence :  "  Onr 
man  is  going  to  leave  us  and  you  had  better  watch  him  and  see 
that  he  doesn't  take  anything  that  doesn't  belong  to  him.*'  The 
defendant  promptly  answered,  "  Mr.  Clare,  you  don't  think 
I  would  take  anything  that  didn't  belong  to  me,  do  you,"  when 
Mr.  Clare  said  to  him,  "  I  never  saw  a  nigger  yet  that  wasn't  a 
thief,"  and  during  the  conversation  charged  him  with  stealing 
things  from  the  house'  and  called  him  a  thief  two  or  three  times. 
The  defendant  denied  the  charge  as  often  as  it  was  mada 

When  the  defendant  was  in  Oswego  the  night  before  the 
homicide  he  told  a  young  lady  that  Mrs.  Clare  was  a  very  nioB 
woman,  but  he  thought  Mr.  Clare  was  mean  to  her,  and  added, 
"  It  wouldn't  be  well  for  him  to  be  mean  to  her  when  I  am 
around." 

The  defendant  at  this  time  was  about  twenty  years  of  age 
and  had  lived  in  the  county  of  Osw^o  for  six  years.  Of  a 
low  grade  of  intelligence,  he  did  not  know  his  own  age  or  the 
number  of  his  brothers  and  sisters,  or  other  facts  of  like  char- 
acter. In  the  spring  of  1901,  a  few  months  before  the  homi- 
cide, he  was  discharged  from  the  jail  of  Osw^o  county  where 
he  had  been  confined  for  a  year,  during  the  first  six  months 
upon  a  sentence  for  assault  and  battery,  and  the  rest  of  the  time 
because  he  failed  to  give  bail  to  keep  the  peace.  He  was 
arrested  soon  after  he  entered  the  Clare  homestead  at  about  11 
o'clock  Sunday  night.  He  was  first  handcuffed  and  then 
searched,  and  among  the  articles  found  upon  him  were  fifty-five 
cents  in  money,  a  half-pink  bottle  one-third  full  of  gin,  some 
powder  for  the  face,  a  finger  ring  belonging  to  Mrs.  Clare, 
which  she  said  was  usually  kept  on  a  stand  in  her  bedroom, 
but  which  had  disappeared  three  days  before,  and  a  revolver 
cartridge  of  32-calibre,  so  embedded  in  the  comer  of  his  right 
-coat  pocket  as  to  be  somewhat  concealed.     When  the  ring  was 


Digitized  by 


GoogI( 


P90FLB  y.    WHITS.  648 

produced  he  said  he  found  it  in  the  yard,  but  on  the  trial  he 
Bwore  that  Mrs.  Clare  had  given  it  to  him.  When  the  cartridg9 
was  found  he  said,  apparently  with  indignation,  that  some  one 
had  put  it  in  his  pocket  while  the  search  was  in  progress,  but 
the  sheriff  and  his  officers  swore  that  this  was  not  so.  In  re- 
sponse to  questions  put  by  the  arresting  officer  and  others  he 
declared  that  he  had  been  in  Oswego  all  day,  and  that  he  took 
his  breakfast  and  dinner  there  at  Cordingly's  Hotel.  When 
asked  soon  after  by  the  coroner  if  he  had  a  revolver,  he  replied 
that  he  never  had  owned  or  carried  one.  He  also  said  at 
different  times  and  in  the  presence  of  several  persons  that  he 
had  not  been  on  the  Clare  farm  that  Sunday  until  he  came  back 
late  at  night,  but  had  spent  the  day  at  Oswego,  except  as  he 
went  off  for  a  swim,  and  that  he  had  taken  breakfast,  dinner 
and  supper  at  Cordingly's  Hotel.  On  the  way  to  jail  he  told 
the  sheriff  he  had  arrested  the  wrong  party,  and  that  he  ought 
to  have  taken  Mrs.  Clara     He  insisted  that  he  was  innocent 

On  the  trial  two  witnesses  testified  that  about  a  week  before 
the  homicide  the  defendant,  while  at  a  livery  stable  in  Oswego^ 
took  a  package  of  tobacco  from  his  pocket,  and,  in  doing  so, 
pulled  out  a  revolver.  When  asked  why  he  carried  it,  he  said 
he  was  held  up  on  the  road  once  and  should  run  no  more 
chances.  A  pawnbroker  of  Oswego  testified  that  two  or  three 
weeks  before  Mr.  Clare  was  killed  the  defendant  showed  him 
a  small  revolver,  32  in  calibre,  with  a  pearl  handle.  It  was 
loaded,  and  he  was  told  to  put  it  back  in  his  pocket 

The  clerk  of  the  Cordingly  Hotel  testified  that  the  defend- 
ant spent  Saturday  night  there,  and  the  next  morning  paid  for 
his  lodging,  but  that  he  did  not  take  breakfast  or  dinner  that 
day,  wliich  was  the  Sunday  in  question.  The  defendant,  how- 
ever, returned  to  the  hotel  at  about  6  o'clock  in  the  afternoon 
and  asked  if  he  could  have  supper,  but  was  told  that  it  would 
not  be  ready  until  an  hour  later.  The  girl  who  waited  on  the 
table  at  the  hotel  swore  that  he  took  neither  breakfast  nor  dinner 
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there,  but  did  have  supper  at  about  6  o'clock.  There  was  other 
evidence  to  the  same  effect 

Many  witnesses  testified  that  in  the  neighborhood  of  12 
o'clock  on  the  day  of  the  homicide  they  saw  the  defendant  go- 
ing east  toward  the  Clare  farm  and  some  of  them  conversed 
with  him.  He  was  also  seen  by  several  witnesses  going  from 
the  direction  of  the  Clare  farm  west  toward  Oswego  about  3 
o'clock  in  the  afternoon.  Two  witnesses  saw  him  oome  out 
of  an  orchard  into  the  highway  and  start  east  toward  the  farm, 
which  was  about  one  mile  away.  After  they  were  out  of  sight 
he  was  seen  by  other  witnesses  to  turn  around  and  walk  west 
toward  Oswego.  From  the  orchard  to  the  farm  a  person  going 
across  through  the  woods  would  be  substantially  concealed  from, 
observation.  The  defendant  was  not  seen  by  any  witness 
within  less  than  a  mile  of  the  Clare  farm  on  the  day  in  question, 
until  his  return  late  at  night 

The  sheriff  of  the  county,  who  kept  the  jail,  testified  that 
the  next  night  after  his  arrest  the  defendant  asked  him  what 
he  had  heard  and  the  sheriff  said:  ^'We  hear  enough;  you 
told  us  last  night  ooming  home  you  didn't  have  a  revolver  and 
weren't  out  at  the  Clare's,  to-day  we  locate  you  with  a  revolver; 
it  looks  bad  for  you ;  if  we  don't  get  that  gun  that  you  diot  this 
man  with  its  going  hard  yith  you."  The  defendant  replied: 
"I  never  shot  the  man."  The  conversation  then  continued: 
Q.  "Who  did  shoot  this  man?"  A.  "Mrs.  Clare."  Q. 
"  Where  did  she  shoot  him  ?  "  A.  "  In  the  potato  field."  Q. 
"  Where  were  you  ?  "  The  defendant  hesitated  and  then  said, 
"  I  stood  in  the  lane  about  forty  rods  off."  The  sheriff  said, 
"  Frank,  if  Mrs.  Clare  shot  this  man  we  have  got  to  have  that 
revolver;  we  want  to  convict  her.  You  can  tell  us  where  we 
can  find  it,  so  that  we  can  go  and  get  it"  The  defendant  re- 
plied, "  I  will  go  to-night"  The  sheriff  said,  "  You  can  tell 
us  so  that  we  can  go  just  as  well,"  and  thereupon  the  defendant 
said  that  he  hid  the  revolver  by  a  beech  tree  in  the  first  piece  of 
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woods  beyond  a  big  com  field.  The  nezt  afternoon  the  sheriff 
took  some  heavy  clothes  to  the  defendant,  which  he  had  asked 
for,  and  said,  "  Frank,  how  came  you  in  that  lane  ?  "  The  de- 
fendant answered  that  he  had  a  date  there  with  this  woman* 
The  sheriff  said,  "  Then  you  made  this  up  between  you,"  and 
the  defendant  replied,  "Yes,  but  she  shot  him  before  I  got 
there ;  he  was  pulling  up  a  hiU  of  potatoes  when  she  plugged  it 
into  him."  He  then  refused  to  talk  further,  saying  that  the 
sheriff  was  paid  for  getting  evidence  against  him. 

The  next  day  the  sheriff  and  under-sheriff  took  the  defend- 
ant in  a  hack  to  the  Clare  farm,  and  on  reaching  a  certain 
point  he  got  out  and,  handcuffed  to  one  of  the  officers,  led  them 
across  lots  about  eighty  rods  to  a  beech  tree,  pointed  toward  the 
roots  and  said,  "  You  look  in  there  and  you  will  get  the  gun." 
A  revolver  was  found  at  the  place  indicated,  concealed  under  a 
covering  of  leaves  and  dirt  three  inches  thick,  and  when  it  was 
taken  out,  the  defendant  said,  "  That's  the  gun."  The  revolver 
was  of  32-calibre,  with  a  pearl  handle,  and  in  it  were  two  empty 
shells  and  two  loaded  cartridges. 

After  this  the  defendant  did  not  talk  with  the  sheriff  any 
more,  but  the  under-sheriff  wormed  himself  into  his  confidence 
by  making  him  believe  he  was  his  friend  and  wished  to  help 
him,  and  thus  by  gross  deception,  but  without  threats,  per- 
suaded him  to  make  further  disclosures.  On  one  occasion  the 
sheriff  sent  for  the  defendant's  shoes,  and,  when  he  asked  for 
the  reason,  the  under-sheriff  said  it  was  for  use  in  reference 
to  tracks.  The  defendant  then  said :  "  Dam  those  shoes.  I 
ought  to  have  got  it  fixed.  One  of  them  was  worn  right  through 
on  the  ball." 

Five  days  after  the  revolver  was  found  the  under-sheriff  said 

to  the  defendant,  "  Things  look  a  little  dark;  I  would  like  that 

pocket  book  or  something  to  work  on."      The  defendant  im- 

mediately  asked,  "  What  kind  of  a  scheme  would  it  be  to  get 
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that  pocket  book^  get  it  into  Mrs.  Clare's  room,  in  her  bed  or 
somewhere,  where  it  might  be  found  i  " .  The  officer  replied, 
"  Perhaps  a  good  one,"  and  the  defendant  said,  "  supposing  we 
do  that  ?  "  and  was  told,  "  Very  well,  but  where  is  the  pocket 
book ?  Can  you  got  and  tell  us  where  it  is?  "  and  the  defend^ 
ant  said  he  would.  The  sheriff  and  under-sheriff  at  onoe  took 
him  to  the  Clare  farm  again  and  stopped  at  the  point  where  he 
directed.  Although  it  was  after  dark,  he  led  them  to  a  stump 
not  far  from  the  tree  where  the  revolver  had  been  found,  and 
said,  "  Look  in  there  and  you  will  find  the  pocket  booL"  A 
pocket  book  was  found  under  some  dirt  and  leaves  beneath  the 
stump.  There  were  some  papers  but  no  money  in  it,  and  it 
was  identified  as  the  one  which  Mr.  Clare  was  in  the  habit  of 
carrying. 

After  this  the  defendant,  believing  that  the  under-sheriff 
was  his  friend,  talked  freely  with  him,  and  on  one  occasion  told 
him  that  he  returned  to  the  farm  from  Oswego,  going  through 
a  ravine,  some  woods  and  a  big  com  field,  and  entered  the  back 
door  of  the  bam,  where  he  saw  Mr.  Clare.  He  told  him  the 
cows  were  in  the  potatoes,  and  Mr.  Clare  .went  to  the  house,  but 
came  out  at  once,  and  they  walked  along  together  and  drove 
out  the  cows.  They  returned  through  the  potato  patch,  and 
while  there  he  said  to  Mr.  Clare,  "  I  wonder  how  the  potatoes 
are  ?  "  Mr.  Clare  laid  down  the  axe  which  he  had  taken  in 
order  to  repair  the  fence,  stooped  over  and  commenced  to  dig 
potatoes  with  his  hands,  and  as  the  defendant  continued,  "  I 
fixed  him  there."  He  was  asked,  "  Did  you  shoot  him,"  and 
he  answered,  "  Twice.  I  came  back  through  the  big  com  field 
into  the  woods,  hid  the  pocket  book,  hid  the  gun,  went  through 
the  ravine^  out  into  the  Hall  road  and  back  to  Osw^o  City." 

The  defendant  made  separate  statements  to  three  fellow- 
prisoners,  according  to  their  testimony,  while  in  jail  at  Oswego. 
Frank  Cavanaugh,  who  was  confined  for  petit  larceny  and  had 
been  convicted  before  for  selling  whisky  without  a  license  and 
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attempting  to  break  jail,  testified  that  the  defendant  asked  him 
to  tell  the  sheriff  that  he  shot  Mr.  Clare  that  Sunday  afternoon, 
and  that  Mrs.  Clare  told  him  to.  He  added  that  he  thought 
this  would  get  him  off  with  a  sentence  for  life.  To  George 
Le  Clair,  who  was  waiting  trial  for  stealing  a  horse,  he  said 
that  after  going  across  lots  he  entered  the  bam  on.  the  Clare 
farm,  and  seeing  Mr.  Clare,  told  him  the  cows  were  in  the 
potatoes  and  corn.  Mr.  Clare  said  they  would  go  down  and 
drive  them  out,  but  before-  starting  he  went  to  the  house  for  a 
short  time.  They  then  drove  the  cows  out,  fixed  the  fence,  and 
while  crossing  the  potato  field  had  an  argument  in  relation  to 
the  defendant's  wages.  The  defendant  finally  said  to  Mr. 
Clare,  "  You  son  of  a  bitch,  your  days  are  numbered  right  here,'* 
and  pulling  out  a  revolver,  shot  him  in-  the  left  side  and  he 
started  to  nm  and  "  hollered."  When  about  seven  feet  away 
he  turned  round  to  see  if  the  defendant  was  coming  after  him 
and  was  shot  over  the  eye,  but  did  not  fall.  Clare  started 
toward  the  defendant,  put  his  hands  up  to  defend  himself,  when 
the  defendant  shot  the  third  time  and  hit  him  in  the  arm.  Clare 
then  got  pretty  close  to  him,  and  the  defendant  did  not  want 
to  get  blood  on  himself,  so  he  sprang  to  one  side,  shot  again  and 
stayed  there  until  Mr.  Clare  was  dead.  He  then  put  his  hand 
into  the  pockets  of  the  deceased,  took  out  a  pocket  book  and 
backed  away,  covering  his  tracks  until  he  reached  a  stone  wall, 
when  he  walked  down  the  wall  to  the  end,  jumped  off  into  a 
heap  of  brush,  got  oji  the  grass,  walked  over  to  a  piece  of  woods 
and  buried  the  pocket  book,  after  he  had  taken  $15  out  of  it 
He  took  three  empty  shells  out  of  the  revolver,  put  in  a  good 
one,  hid  it  under  the  roots  of  a  tree  and  left  for  Oswego.  The 
same  witness  testified  that  after  this,  and  but  two  days  before 
Ae  trial  began,  he  had  another  talk  with  the  defendant,  who 
asked  him  to  tell  the  district  attorney  that  he  was  in  the  barn 
drunk;  that  Mrs.  Clare  knew  he  was  there  and  brought  him 
whisky ;  that  she  unbuttoned  the  bosom  of  her  dress,  pulled  out 
a  pocket  book  and  told  him  to  take  the  pocket  book  and  revolver 
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and  go  hide  them  or  she  would  shoot  him.  The  witness  further 
testified  that  the  defendant  told  him  that  if  he  would  say  this 
to  the  district  attorney  and  swear  to  it,  and  he  swore. to  it  him- 
self, he  would  get  off  with  a  life  sentence. 

Harvey  Halsted  testified  that  he  had  been  convicted  of  petit 
larceny  three  timee,  but  claimed  that  on  one  occasion  he  was 
innocent.  He  swore  that  in  November,  after  the  homicide,  the 
defendant  told  him  that  he  was  in  the  bam  with  Mr.  Clare, 
who  went  to  the  house  for  something  but  came  back,  and  they 
both  went  to  the  lot  to  put  out  the  cows.  They  got  into  a  little 
dispute;  the  defendant  said  to  Clare,  "  Your  days  are  numbered 
here,"  pulled  out  the  gun  and  shot  him  in  the  left  side.  Mr. 
Clare  whirled  and  he  shot  him  in  the  arm  and  over  the  eye,  and 
then  Clare  started  to  run  and  he  shot  him  in  the  back,  stayed 
over  him  until  he  was  dead,  took  his  pocket  book,  backed  away, 
brushing  out  his  tracks  as  he  went,  got  on  the  stone  wall,  walked 
until  he  came  to  a  grass  lot,  jumped  off  into  a  brush  heap  and 
from  there  went  off  and  planted  the  gun  and  pocket  book.  He 
found  between  twelve  and  fifteen  dollars  in  the  pocket  book. 
He  also  said  in  the  same  conversation  that  at  this  time  Mrs. 
Clare  was  over  in  the  com  lot  a  little  way  from  the  potato  patch, 
so  that  if  he  did  not  make  sure  of  her  husband  she  would ;  that 
she  had  a  gun  in  her  stocking  leg  and  he  saw  the  prints  of  it 
when  she  was  running  for  the  house  from  the  com  lot 

Mrs.  Clare  testified  that  on  Sunday  morning  her  husband 
started  to  carry  the  milk  to  the  factory  at  about  twenty  minutes 
of  nine,  looking  at  the  clock  just  before  and  saying  he  was  lata 
He  returned  in  about  two  hours,  and  shortly  before  Homer 
Spencer,  a  neighboring  farmer,  came  in.  Upon  the  return  of 
Mr.  Clare  he  went  with  Mr.  Spencer  to  the  bam  and  about  one 
o^clock  Mr.  Clare  came  back  to  the  house  alone,  stayed  a  few 
minutes  and  returned  to  the  bam.  Five  minutes  later  he  came 
to  the  house,  remained  for  a  minute  and  went  out  toward  the 
bam.  This  was  about  half-past  one  or  twenty  minutes  of  two, 
and  Mrs.  Clare  never  saw  her  husband  again  alive.     She  was 
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getting  dinner  at  the  time,  and  soon  after,  seeing  two  young 
ladies^  known  as  the  Sheldon  girls,  whom  she  knew  well,  driving 
by,  she  went  out  and  hailed  them  and  invited  them  in  to  dinner. 
They  objected  at  first,  but  upon  her  urgent  and  repeated  solicita- 
tions, finally  hitched  their  horse  and  went  into  the  house.  Mrs. 
Clare  finished  her  preparation  for  dinner,  waited  a  half-hour 
after  the  meal  was  ready,  went  out  on  the  porch  and  called  heir 
husband,  but  he  did  not  come  and  then  the  three  sat  down  to  the 
table.  Just  as  she  finished  her  dinner,  but  before  the  Sheldon 
girls  were  through  and  at  about  a  quarter  of  three,  Spencer 
returned.  Twenty  minutes  later  the  girls  left  when  Mrs.  Clare 
and  Spencer  went  to  the  bam,  passed  through  it^  went  down  a 
lane  to  a  pair  of  bars,  and  at  that  point  she  saw  a  cow  in  the 
farther  comer  of  the  field  where  the  potato  patch  was.  She 
told  Spencer  to  go  over  there  and  look  for  Mr.  Clare,  and  if 
he  did  not  find  him  to  call  Mr.  Hall  who  was  cutting  com  in 
an  adjoining  field.  Spencer  went  over  toward  the  cow,  and  in 
doing  so  passed  through  the  potato  patch,  where  he  saw  the 
body  of  Mr.  Clare  lying,  face  downward,  between  the  rows. 
He  called  Mrs.  Clare  and  Mr.  Hall,  and  both  came.  No  one 
touched  the  body,  as  it  was  understood  that  this  would  not  be 
lawful,  until  the  coroner  arrived.  Mrs.  Clare  did  not  go  up 
dose  to  the  body  of  her  husband,  but,  standing  off  a  little  disr- 
tance,  wept  and  asked  Mr.  Hall  to  examine  and  see  if  he  was 
dead.  Mr.  Hall  did  so  without  touching  the  body,  and  pro- 
nounced him  dead.  No  blood  was  observed  at  this  time.  They 
then  went  for  help,  and  notified  the  coroner.  Mrs.  Clare  had  a 
policy  of  insurance  upon  the  life  of  her  husband  for  $1,000, 
which  was  promptly  paid.  Mr.  Clare  owned  two  farms  and 
left  no  will. 

Spencer,  Hall  and  the  Sheldon  girls  testified  to  the  same 
story,  in  substance,  so  far  as  their  observation  extended,  but 
with  some  variations.  Both  of  the  girls  observed  that  Mrs. 
Clare  put  the  meat  that  was  left  after  dinner  back  on  the  stove 
to  keep  it  warm.     Mr.  Hall  heard  shots  during  the  day,  as 
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he  did  every  Sunday  at  that  time  of  year,  but  none  in  quiek 
succession  or  from  the  direction  of  the  potato  patch.  He 
was  working  all  day  in  the  field  until  called  over  to  see  the 
body^  except  while  he  was  at  dinner  between  one  and  two 
o'clock.  He  thought  that  he  resumed  work  about  a  quarter 
of  two,  and  that  it  was  from  one  to  two  hours  later  when  he 
was  hailed  by  Spencer.  The  rustling  of  the  com  stalks  made 
some  noise  which  might  have  affected  his  ability  to  hear  and  the 
farther  end  of  the  rows  of  com  was  quite  a  distance  from  the 
potato  patch.  Two  neighbors,  father  and  son,  swore  that 
Spencer  was  at  their  house  from  about  half-past  twelve  until 
two  or  half-past.  Some  of  these  witnesses  were  called  by  the 
prosecution  and  others  by  the  defense. 

The  defendant,  sworn  as  a  witness  in  his  own  behalf,  testi- 
fied that  Mr.  Clare  gave  him  $2  on  Saturday  night  and  that  he 
had  about  seventy-five  cents  or  a  dollar  besides.  He  spent  the 
night  at  Cordingly's  Hotel  and  had  breakfast  in  the  dining-room, 
being  waited  upon  by  the  regular  waitress,  whom  he  identified 
as  a  witness  sworn  for  the  People.  After  going  about  town  a 
little  while  he  went  over  to  Black  creek  to  go  in  swimming. 
This  was  a  mile  or  more  from  the  Clare  farm  and,  after  dressing, 
he  went  through  the  woods  and  entered  the  back  door  of  the 
barn.  On  his  way  he  saw  a  man  cutting  com  in  Mr.  Hall's 
corn  field.  He  went  through  the  barn  to  the  front  door,  when 
Mrs.  Clare  came  where  he  was  ^nd  said,  "  Hello,  Harry,'*  and 
he  replied,  "  Hello,  Mrs.  Clare.  Where  is  Mr.  Clare?  "  She 
answered,  "  I  don't  know,"  when  he  said,  "  I  have  a  note  for 
him."  She  asked,  "  What  about,"  and  then  pulled  him  over  to 
the  side  of  the  barn,  took  out  a  pocket  book  and  revolver  and 
poked  them  into  his  right  coat  pocket.  He  asked  her  what  that 
was  for,  and  she  said  that  Mr.  Clare  and  she  went  down  into  the 
com  field  and  drove  out  the  cows.  After  fixing  the  fence  they 
went  over  into  the  potato  lot  and  he  started  to  pull  up  some  vines 
when  she  shot  at  him  twice.  The  defendant  asked  her  what  for,, 
and  she  said  that  she  and  Mr.  Clare  had  an  argument  together. 
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The  defendant  asked  her  what  she  put  the  things  in  his  pocket 
for,  and  she  told  him  to  go  over  somewhere  back  in  the  woods 
and  hide  them.  He  said  he  would  like  some  dinner  first,  but 
she  told  him  to  go  back  to  the  city  after  he  hid  the  things  and  not 
to  come  black  until  night,  because  she  had  company  and  didn't 
want  him  around  there.  He  then  hid  the  revolver  and  pocket 
book,  one  by  a  stump  and  the  other  at  the  side  of  a  beech  tree; 
started  for  Oswego,  and  reached  there  at  about  half-past  four  or 
five  o'clock.  He  took  supper  at  six,  walked  around  town  a 
while,  procured  a  bottle  of  gin  and  returned  to  the  Clare  farm, 
reaching  the  house  between  eleven  and  twelve  o'clock.  Soon 
after  he  was  arrested,  handcuffed  and  searched.  When  the  cart- 
ridge was  found  he  denied,  with  some  warmth,  that  he  ever  put 
it  in  his  pocket,  and  said  that  the  arresting  officer  or  somebody 
else  had  put  it  in.  He  declared  that  he  found  the  ring  in  the 
yard,  took  it  to  Mrs.  Clare,  who  gave  it  to  him,  saying  that  he 
had  been  a  good  boy,  but  asking  him  not  to  wear  it  when  Mr. 
Clare  could  see  it  on  him.  He  admitted  that  he  owned  a  re- 
volver, which  he  bought  two  or  three  months  before,  with  a  box 
of  cartridges,  but  said  that  he  left  it  with  the  cartridges  in  his 
stand  drawer  when  he  went  to  Oswego  Saturday  night.  He 
testified  that  he  was  dosed  with  whiskey  in  the  jail  until  he 
told  where  the  revolver  and  pocket  book  were.  He  admitted 
that  he  went  with  the  officers  and  pointed  out  the  places  where 
the  articles  were  hid,  but  insisted  that  he  was  drunk  at  the  time. 
He  denied  absolutely  making  the  statements  to  Cavanaugh,  Le 
Clair  and  Halsted  as  sworn  to  by  them.  He  said  that  he  did 
not  open  the  f)ocket  book,  but  observed  three  shells  in  the  revolver 
just  before  he  buried  it.  He  was  not  positive  that  the  revolver 
in  evidence  was  his,  but  said  that  it  was  just  like  the  one  he  had. 
He  denied  substantially,  but  not  all,  the  statements  that  the 
sheriff  and  under-sheriff  testified  he  had  made  to  them,  and 
swore  that  before  he  told  where  the  revolver  was  the  under- 
sheriff  said  he  wanted  it  to  put  in  Mrs.  Clare's  bed. 
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The  defendant's  testimony  at  the  critical  pointy  where  he 
stated  what  took  place  between  Mrs.  Clare  and  himself  in  relar 
tion  to  hiding  the  revolver  and  pocket  book,  was  given  with 
great  hesitation,  and  seven  different  times  he  was  ui^ed,  by 
court  or  counsel,  to  "  go  on." 

Mrs.  Clare,  when  recalled,  denied  the  story  told  by  the  de- 
fendant about  the  revolver  and  pocket  book  and  swore  that  she 
did  not  see  him  during  the  day.  She  also  denied  that  she  had 
given  him  the  ring.  There  was  evidence  tending  to  show  that 
the  construction  of  the  bam  waa  such  as  to  make  it  impossible 
for  her  to  pull  him  over  to  the  north,  as  he  testified.  Two  wit- 
nesses swore  that  he  said  he  did  not  see  Mrs.  Clare  that  day. 
Six  witnesses  testified  that  no  whiskey  was  ever  given  to  pris- 
oners in  the  jail,  and  the  three  officers  in  charge  said  that  none 
was  at  any  time  given  to  the  defendant. 

There  was  much  more  evidence,  but,  having  stated  the  salient 
points,  we  are  compelled  to  omit  the  rest  in  order  to  restrict 
our  opinion  to  reasonable  limits.  It  is  obvious  that,  independ- 
ent of  the  alleged  confessions,  there  was  a  case  for  the  jury. 
Four  shots  were  fired  in  succession,  and  the  last  bullet,  which 
caused  immediate  death,  entered  the  back  part  of  Mr.  Clare's 
body,  apparently  when  he  was  trying  to  escape.  This  warrants 
the  inference  that  the  fatal  shot  was  fired  with  the  deliberate 
and  premeditated  design  to  effect  death,  and  characterizes  the 
crime  as  murder  in  the  first  degree.  (People  v.  Ferraro,  161 
N.  Y.  365 ;  People  v.  Majone,  91  N.  T.  212.) 

There  was  some  evidence  of  motive,  inadequate  to  be  sure, 
but,  as  we  have  said,  while  the  motive  to  murder  can  never  be 
adequate,  it  may  be  obvious.  The  criminal  records  of  this 
court  show  that  even  a  smaller  sum  of  money  than  Mr.  Clare 
is  supposed  to  have  had  upon  his  person  when  he  was  killed  has 
been  the  sole  inducement  to  the  gravest  .of  crimes.  Our  reoords 
also  show  that  insulting  words,  recently  uttered,  sometimes 
inflame  the  mind  and  lead  to  murder  for  the  purpose  of  revenge. 
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The  defeBdant  had  the  means  and  the  opportunity  of  per- 
petrating the  crime.  The  revolver  used  was  his  own,  and  he 
admits  that  he  was  at  the  Clare  farm  at  about  the  time  of  the 
murder.  He  hid  the  pocket  book  and  the  revolver.  While 
the  money  was  not  found  upon  him,  and  he  was  not  shovm  to 
have  spent  it,  still  it  appeared  that  he  was  in  Oswego  for  four 
or  five  hours  during  the  evening  after  the  homicide,  and  that 
he  there  had  an  opportunity  to  dispose  of  it. 

The  statements  of  a  person  made  when  he  is  first  charged 
with  a  crime  have  some  bearing  upon  the  question  of  his  guilt 
(People  V.  Conroy,  97  N.  Y.  62,  80.)  They  are  by  no  means 
conclusive,  and  undue  weight  should  not  be  given  them,  for 
innocent  men  sometimes  lie  in  order  to  divert  suspicion  from 
themselves.  When  the  defendant  was  arrested  he  denied  that 
he  had  a  revolver,  or  that  he  was  at  the  Clare  farm  during  the 
day  of  the  homicide,  and  insisted  that  he  took  dinner  at  Cord- 
ingly's  Hotel,  but  these,  with  other  statements,  were  not  only 
shown  to  be  false,,  but  he  admitted  they  were  false,  when  on  the 
witness  stand.  He  himself  pointed  out  the  places  where  he  had 
hidden  the  revolver  and  the  pocket  book  and  told  how  he  ap- 
proached the  Clare  farm  in  the  shelter  of  the  forest.  He  neither 
denied  nor  explained  why,  when  he  came  out  of  the  orchard  and 
saw  the  carriage,  he  at  first  walked  back  toward  the  farm  and 
after  the  carriage  was  out  of  sight,  turned  around  and  went  on 
toward  Oswego. 

His  effort  to  fasten  the  crime  upon  Mrs.  Clare  has  little  sup- 
port in  the  evidence,  aside  from  his  own  testimony  and  his  con- 
flicting statements  threw  doubt  upon  his  final  story.  His  hesi- 
tation at  a  suggestive  point  in  his  testimony  may  have  been 
owing  to  the  excitement  caused  by  his  situation,  or  to  the  natnral 
diflSculty  of  describing  that  which  never  happened.  It  was  for 
the  jury,  who  saw  and  heard  him  testify,  to  decide  whether  he 
spoke  the  truth.  The  evidence  against  him  was  so  strong  that 
it  would  have  been  strange  if  they  had  accepted  his  account  with 
no  substantial  corroboration. 
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No  exception  was  argued  by  the  learned  counsel  for  the  de- 
fendant, whose  brief  would  have  been  of  greater  aid  to  the 
court  if  it  had  stated  the  facts  fairly  and  had  cited  the  folioe 
where  the  evidence  to  support  his  statements  could  be  found. 
A  fair  statement  of  the  facts  is  essential  to  a  proper  presenta- 
tion of  an  appeal  An  unfair  statement  is  certain  to  be  dis- 
covered, and  when  discovered  affects  the  force  of  the  entire 
brief.  When  the  facts  are  not  open  to  review  they  should  be 
stated  as  found,  or  as  presumed  to  have  been  found.  When  the 
facts  are  to  be  reviewed,  it  is  proper  for  counsel  to  state  them 
as  he  claims  they  should  have  been  found  in  accordance  with 
the  weight  of  evidence,  citing  the  folios  where  the  evidence 
appears  in  the  record,  but  on  the  crucial  points  he  should  also 
state  the  testimony  opposed  to  his  theory,  so  that  the  court  may 
have  before  it  a  faithful  picture  of  the  whole  case.  A  failure 
to  observe  these  rules  increases  the  labor  of  the  court  and  reflects 
upon  the  integrity  of  the  brief. 

There  was  but  one  exception  to  the  charge,,  which  was  after- 
wards waived,  and  the  exceptions  relating  to  evidence  do  not 
merit  discussion.  It  is  insisted  that  whether  the  point  is  raised 
by  exception  or  not,  the  confessions  of  the  defendant  should 
not  have  been  received,  or  at  least  should  not  have  been  sub- 
mitted to  the  jury  for  consideration,  because  those  made  to  the 
under-sheriff  were  obtained  by  improper  methods,  while  those 
made  to  fellow-convicts  were  unreliable,  not  only  on  account  of 
the  character  of  the  witnesses,  but  because  those  witnesses  were 
in  charge  of  the  sheriff  and  subject  to  his  influence. 

It  is  provided  by  statute  that  the  confession  of  a  defendant 
may  be  given  in  evidence  against  him  unless  it  was  made  upon 
a  stipulation  for  freedom'  from  prosecution,  or  under  the  influ- 
ence of  fear  produced  by  threats.  It  is  not,  however,  sufficient 
to  warrant  a  conviction,  without  additional  proof  that  the 
crime  has  been  committed.  (Code  Crim.  Proc,  sec  395.) 
There  was  evidence  to  bring  all  the  confessions  within  the  per- 
mission of  the  statute,  but  none  to  bring  any  of  them  within  the 
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prohibition  thereof,  except  the  statement  of  the  defendant  him- 
aelfy  which  was  denied  by  several  witnesses.  It  is  clear  from 
the  facts  already  stated  that  the  confessions  were  corroborated — 
one  in  nearly  every  particular  and  the  others  in  several  sub- 
stantial particulars.  The  statute  does  not  require  corrobora-- 
tion  in  every  respect,  in  order  to  authorize  a  conviction  upon 
confessions,  but  only  in  the  single  particular,  "  that  the  crime 
charged  has  been  committed."  (People  v.  Deacons,  109  N.  T. 
874,  377;  People  v.  Jaehne,  103  K  Y.  182,  199.)  While  we 
do  not  sanction  the  deception  practiced  by  one  of  the  oflBcers  in 
charge  of  the  defendant,  the  court  could  not  exclude  the  con- 
fessions made  to  him  on  that  account.  Deception  was  used  in 
order  to  induce  the  defendant  to  tell  the  truth.  No  induce- 
ment was  held  out  to  him  to  confess  guilt  unless  there  was  guilt 
The  confession  to  the  under-sheriff  was  made  to  him,  not  as  a 
public  officer,  but  as  a  supposed  friend.  It  is  not  sufficient  ta 
exclude  a  confession  by  a  prisoner,  as  we  have  held,  ^'  that  he  was 
under  arrest  at  the  time,  or  that  it  was  made  to  the  officer  in 
whose  custody  he  was,  or  in  answer  to  questions  put  to  him,  or 
that  it  was  made  under  the  hope  or  promise  of  a  benefit  of  a  col- 
lateral nature."  (Cox  v.  People,  80  N.  Y.  500,  515.)  Con- 
fessions induced  by  the  use  of  decoy  letters,  by  the  false  asser- 
tion that  some  of  the  accomplices  of  the  prisoner  were  in  cus- 
tody, or  made  to  a  detective  disguised  as  a  confederate,  or  upon 
the  promise  that  they  will  not  be  disclosed,  have  been  received 
in  evidence  with  the  sanction  of  courts  of  high  authority. 
(Campbell  v.  Commonwealth,  84  Pa.  St.  187;  Commonwealth 
V.  Knapp,  9  Pick.  496 ;  Commonwealth  v.  Tuckerman,  10  Gray, 
173 ;  State  v.  McKean,  86  Iowa,  843 ;  State  v.  Fastner,  43  Iowa, 
474.) 

Cautious  and  hesitating  as  courts  have  always  been  in  regard 
to  confessions  made  by  a  person  when  under  arrest  to  those  in 
authority  over  him,  they  have  not  gone  so  far  as  to  exclude  them 
simply  because  they  were  procured  by  deception,  provided  they 
were  voluntarily  made.     (People  v.  Wentz,  87  N.  Y.  803.) 


Digitized  by 


GoogI( 


556  Ksw  yobk:  osxminal  sbposts^  vol.  xvn. 

They  are  careful,  however,  to  leave  the  credibility  of  the  wit- 
ness who  practiced  the  deception  and  the  circumstances  under 
which  the  confessions  were  made  to  the  consideration  of  the 
jury.  The  test  is  whether  the  prisoner  had  any  inducement  to 
tell  a  falsehood  against  himself,  or  felt  compelled  to  speak  for 
any  reason  when  he  preferred  to  remain  silent  (Balbo  v. 
People,  80  N.  Y.  484,  499;  Murphy  v.  People,  63  N.  Y.  590; 
Conmionwealth  v.  Knapp,  supra;  Wharton  Criminal  Ev.  [9th 
ed.]  sec.  658.) 

In  all  cases  inquiry  should  be  made  whether  the  defendant 
spoke  through  fear,  or  in  the  expectation  of  immunity,  and 
when  he  is  under  arrest  it  should  also  be  asked  whether  he 
spoke  to  the  magistrate,  or  to  the  oflScer  in  charge,  or  in  their 
presence,  because  he  felt  that  he  was  compelled  to  for  any  rea- 
son. The  competency  of  a  confession  is  to  be  determined  by 
the  trial  court  upon  the  facts  in  evidence  at  the'  time  it  is 
offered.  It  is  proper,  and  such  was  the  course  pursued  in  this 
case,  to  allow  a  preliminary  examination  by  the  defendant's 
counsel  to  test  its  competency  before  it  is  received.  After  it 
is  received,  if  a  question  of  fact  arises  as  to  its  voluntary  char- 
acter, the  jury  should  be  instructed  to  wholly  disregard  it, 
unless  they  find  that  it  was  voluntarily  made,  without  threat 
or  menace  by  acts,  words  or  situation,  and  without  compulsion, 
real  or  apprehended,  and  without  the  promise,  express  or  im- 
plied, that  the  defendant  should  not  be  prosecuted,  or  that  he 
should  be  punished  less  severely. 

The  question  of  fact  whether  any  of  the  confessions  fell 
within  the  prohibition  of  the  statute  or  of  the  rules  of  evidence 
was  submitted  to  the  jury  and  they  were  instructed  to  disregard 
them  if  they  were  made  under  the  influence  of  fear  produced 
by  actual  or  covert  threats,  or  through  promises,  acts  of  intimi- 
dation or  other  unlawful  means  and  unless  they  were  voluntary, 
fairly  obtained  and  not  procured  by  inquisitorial  compulsion 
or  other  improper  methods.  The  defendant  cannot  justly  com- 
plain of  the  course  thus  pursued  by  the  trial  judge,  which  was 
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authorized  by  a  recent  decision  of  this  court  (People  v.  Caa- 
sidy,  133  N.  Y.  612,  613.) 

The  confessions,  made  separately  to  the  three  prisoners,  were 
competent,  and  the  credibility  of  the  witnesses  was  for  the  jury. 
There  is  no  evidence  that  any  of  these  witnesses  was  under  the 
influence  of  threats  or  hope  or  that  the  defendant's  statements 
to  them  were  not  wholly  voluntary.  While  the  confessions 
difFer  in  some  substantial  particulars,  they  agree  in  others  of 
the  utmost  importance.  The  situation  and  condition  of  the 
body,  the  location  of  the  stone  wall,  hat,  axe  and  potato  hill  with 
the  potatoes  lying  on  top,  the  fact  that  the  cows  were  out  and 
that  an  axe  was  needed  to  fix  the  fence  and  other  facts  proved 
beyond  doubt,  are  of  peculiar  significance  when  considered  in 
connection  with  the  confessions. 

The  charge  of  the  court  was  impartial,  clear  and  compre- 
hensive. At  its  close  the  counsel  for  the  defendant  stated  that 
they  had  no  exception  to  it  and  nothing  but  commendation  for 
it.  The  record  is  free  from  reversible  error.  The  verdict  was 
not  against  the  weight  of  evidence  nor  against  law,  and  justice 
does  not  require  a  new  trial. 

The  judgment  should,  therefore,  be  affirmed. 

Pakkbb,  Ch.  J.,  Geat,  O'Bkibn,  Babtlbtt,  Haight  and 
Mabtin,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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Coart  of  Appeals. 

November  10,  1903. 

PEOPLE  V.  ADAMS. 

(176  N.  Y.  361.) 

1.  GONSTITimONAL  LAW — PEB80NAL  RIGHTS. 

Articles  4  and  5  of  the  amendmenta  to  the  Constitution  of  the 
United  States  relating  to  personal  rights  do  not  apply  to  actions  in 
the  courts  of  the  State  of  New  York. 

2.  Evidence — ^Admissibility  on  Criminal  Trial  of  Privats  Papers 
Alleged  to  Have  Been  Unlawfully  Obtained. 

The  eourt  when  engaged  in  the  trial  of  a  criminal  case  will  not 
take  notice  of  the  manner  in  which  witnesses  have  possessed  them- 
selves of  private  papers  or  other  articles  of  personal  property,  which 
are  material  and  are  properly  offered  in  evidence. 

3.  Same — When  Admission  of  Private  Papers  not  Violatite  of  Con- 
stitutional Guaranty  against  Compelling  Prisoner  to  be  a  Witness 
against  Himself — Const.,  Art.  1,  Sec.  6. 

The  admission  in  evidence  upon  the  trial  of  an  indictment,  under 
section  344a  of  the  Penal  Code,  relating  to  policy  playing,  of  private 
papers  and  property  belonging  to  the  defendant,  alleged  to  have  been 
unlawfully  seized  by  police  officers  and  introduced  by  the  prosecution 
for  the  purpose  of  establishing  his  handwriting  on  certain  policy  slips, 
and  to  show  that  the  office  in  which  they  were  found  was  occupied  by 
him,  does  not  compel  him  to  become  a  witness  against  himself  in 
violation  of  section  6  of  article  1  of  the  Constitution  of  the  State 
of  New  York. 

4.  Crimes — ^Policy  Gambling~Con8titutionality  of  Sections  344a 
and  344b  OF  Penal  Code — ^What  Public  Officers  may  Lawfully  br 
IN  Possession  of  Apparatus  used  in  Game  of  Policy. 

Section  344a  of  the  Penal  Code,  creating  the  crime  of  *'  policy  "'gam- 
bling and  making  it  unlawful  for  any  person  to  have  in  his  possession 
the  apparatus  therefor,  is  not  an  unauthorized  interference  with  the 
ownership  of  private  property,  and  is  constitutional.  Section  344b, 
making  the  possession  by  any  person  other  than  a  public  officer  of  such 
apparatus  "  presumptive  evidence  of  possession  thereof  knowingly  and 
in  violation  of"  the  preceding  section,  creates  no  offense,  but  simply 
prescribes  a  rule  of  evidence  within  the  power  of  the  Legislature,  and 
is  also  constitutional.  Neither  section  depends  upon  the  other,  each 
being  complete  in  itself.  The  public  officers  intended  to  be  excepted 
by  the  Legislature  are  those  who,  in  the  discharge  of  their  official 
duties,  are  necessarily  at  times  the  custodians  of  the  apparatus,  and 
this  provision,  therefore,  is  not  objectionable  as  class  legislation. 
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l».  GON8TITDTIONAIJTT   OF    iNDETCBiairATB    SlNTVNOS    LaW — ^PkNAL   COOS, 

Sec.  687a. 

Section  687a  of  the  Penal  Code,  fixing  a  maximum  and  minimum 
sentence  for  prisoners,  must  be  considered  in  connection  with  the  law 
relating  to  prisons,  permitting  the  parole  of  such  prisoners,  is  a 
merciful  exercise  of  legislative  power,  and  is  constitutional. 

•6.   EvinENCE — ^NON-KXISTENCE  OF   SeABCH   WaBBAXT   IMMATERIAL. 

The  refusal  of  the  trial  court  to  allow  evidence  as  to  the  non- 
existence of  a  search  warrant  at  the  time  of  the  removal  of  apparatus 
from  the  place  claimed  to  have  been  occupied  by  the  defendant  as  an 
office  is  not  error,  such  apparatus  being  competent  evidence  and  the 
manner  of  obtaining  possession' of  it  being  immaterial. 

People  V.  Adams,  85  App.  Div.  300,17  N.  Y.  Grim.  Rep.  443,  affirmed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  entered  July 
13,  1903,  which  affirmed  a  judgment  of  a  Trial  Term  entered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  know- 
ingly having  possession  of  a  writing,  paper  and  document  rep- 
resenting and  being  a  record  of  a  chance,  share  and  interest 
in  numbers  sold  in  a  gambling  game  commonly  called  "  policy," 
and  of  knowingly  having  possession  of  papers  and  devices  such 
as  are  commonly  used  in  carrying  on  and  playing  the  game 
called  "  policy,"  in  violation  of  section  344a  of  the  Penal  Code. 

The  sections  of  the  Penal  Code  under  which  conviction  was 
had  read  as  follows : 

"  §  344a.  A  person  who  keeps,  occupies  or  uses,  or  permits 
to  be  kept,  occupied  or  used,  a  place,  building,  room,  table, 
establishment  or  apparatus  for  policy  playing  or  for  the  sale 
of  what  are  commonly  called  *  lottery  policies,'  or  who  delivers 
or  receives  money  or  other  valuable  consideration  in  playing 
policy,  or  in  aiding  in  the  playing  thereof,  or  for  what  is  com- 
monly called  a  Mottery  policy,'  or  for  any  writing,  paper  or 
document  in  the  nature  of  a  bet,  wager  or  insurance  upon  the 
drawing  or  drawn  numbers  of  any  public  or  private  lottery; 
or  who  shall  have  in  his  possession,  knowingly,  any  writing, 
paper  or  document,  representing  or  being  a  record  of  any 
chance,  share  or  interest  in  numbers  sold,  drawn  or  to  be 
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drawn,  or  in  what  is  commonly  called  *  policy/  or  in  the  nature 
of  a  bet,  wager  or  insurance,  upon  the  drawing  or  drawn  num- 
bers of  any  public  or  private  lottery;  or  any  paper,  print, 
writing,  numbers,  device,  policy  slip,  or  article  of  any  kind 
such  as  is  commonly  used  in  carrying  on,  promoting  or  playing 
the  game  commonly  called  *  policy  ;*  or  who  is  the  owner,  agent, 
superintendent,  janitor,  or  caretaker  of  any  place,  building,  or 
room  where  policy  playing  or  the  sale  of  what  are  commonly 
called  ^  lottery  policies '  is  carried  on  with  his  knowledge  or 
after  notification  that  the  premises  are  so  used,  permits  sudi 
use  to  be  continued,  or  who  aids,  assists,  or  abets  in  any  manner, 
in  any  of  the  offenses,  acts  or  matters  herein  named,  is  a  com- 
mon gambler,  and  punishable  by  imprisonment  for  not  more 
than  two  years,  and  in  the  discretion  of  the  court,  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both." 

'^  §  344b.  The  possession,  by  any  person  other  than  a  public 
officer,  of  any  writing,  paper,  or  document  representing  or 
being  a  record  of  any  chance,  share  or  interest  in  numbers 
sold,  drawn  or  to  be  drawn,  in  what  is  commonly  called  '  policy,' 
or  in  the  nature  of  a  bet,  wager  or  insurance  upon  the  drawing 
or  drawn  numbers  of  any  public  cr  private  lottery,  or  any  paper, 
print,  writing,  numbers  or  device,  policy  slip,  or  article  of  any 
kind,  such  as  is  commonly  used  in  carrying  on,  promoting  or 
playing  the  game  commonly  called  *  policy,*  is  presumptive  evi- 
dence of  possession  thereof  knowingly  and  in  violation  of  the 
provisions  of  section  three  hundred  and  forty-four-a." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

L.  Laflin  Kellogg  and  Alfred  C.  Pette,  for  appellant 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Gans,  of  counsel),  for  respondent. 

Bartlett,  J. :  As  this  is  a  unanimous  decision  of  the  Ap- 
pellate Division  of  the  Supreme  Court  that  there  is  evidence 
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supporting  or  tending  to  sustain  the  verdict  of  the  jury,  it  is 
only  necessary  to  consider  the  facts  sufficiently  to  determine  the 
questions  of  law  presented  by  this  appeal. 

It  appears  that  the  defendant  occupied  an  office  in  the  city 
of  New  York,  wherein  was  his  desk,  trunk,  tin  boxes  and  other 
articles  of  personal  property.  On  a  certain  occasion,  when  the 
defendant  was  in  his  office,  the  officers  of  the  law  appeared  and 
stated  that  they  had  a  search  warrant.  The  defendant  replied, 
in  substance,  before  they  proceeded  to  execute  the  same,  that  it 
was  not  his  office  and  that  they  would  proceed  at  their  peril. 
The  officers  thereupon  placed  the  defendant  under  arrest  and 
searched  the  premises.  A  large  amount  of  papers  was  seized, 
which  may  be  divided  into  two  classes :  (1)  The  papers  referred 
to  in  the  section  of  the  Penal  Code  under  which  this  indictment 
was  found ;  (2)  and  papers  relating  to  the  private  affairs  of  the 
defendant. 

The  evidence  discloses  in  detail  the  manner  of  conducting 
the  gambling  game  known  as  "  policy,"  from  which  it  appears 
that  certain  papers  are  sent  to  a  central  point  from  different 
offices  or  places  in  the  city  where  the  game  is  conducted,  known 
as  "  manifold  sheets."  Among  the  papers  seized  in  defendant's 
office  were  thirty-five  hundred  of  these  "  manifold  sheets,"  upon 
some  of  which  were  indorsements  and  entries  in  his  handwrit- 
ing. At  the  trial  these  "  manifold  sheets  "  were  introduced  in 
evidence  as  papers  described  in  section  344a  of  the  Penal  Code. 

The  private  papers  of  the  defendant  were  introduced  in  evi- 
dence for  the  double  purpose  of  furnishing  standards  of  his 
handwriting,  and  also  tending  to  prove  that  the  office  in  which 
the  papers  relating  to  the  game  of  policy  were  found  was  occu- 
pied by  him.  There  were  also  other  books  and  papers  put  in 
evidence,  in  the  handwriting  of  the  defendant,  relating  to  the 
entries  on  the  "manifold  sheets,"  that  need  not  be  more  par- 
ticularly described. 

Vol.  XVII— 36. 
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The  first  point  made  by  the  learned  counsel  for  the  appellant 
18  that,  bj  reason  of  the  seizure  of  defendant's  papers,  as  in  the 
manner  described,  the  defendant's  constitutional  right  to  be 
secure  in  his  person,  papers  and  effects  against  unreasonable 
searches  and  seizures  was  violated,  and  he  was  also  thereby  com- 
pelled to  be  a  witness  against  himself  in  contravention  of  the 
fourth,  fifth  and  fourteenth  articles  of  the  amendments  to  the 
Constitution  of  the  United  States,  and  article  1,  section  6,  of 
the  Constitution  of  the  State  of  New  York,  and  section  11  of  the 
Bill  of  Eights  of  this  State. 

Articles  fourth  and  fifth  of  the  amendments  to  the  Constitu- 
tion of  the  United  States  do  not  apply  to  actions  in  the  State 
courts. 

The  first  point,  as  stated,  involves  two  distinct  propositions 
that  must  be  separated  in  considering  them.  The  first  is  an 
alleged  violation  of  the  Bill  of  Rights,  which  protects  a  citizen 
against  unreasonable  searches  and  seizures,  and  the  other  is  an 
alleged  violation  of  the  Constitution  by  compelling  a  person  in 
a  criminal  case  to  be  a  witness  against  himself. 

There  were  two  classes  of  papers  seized  at  the  time  the  search 
warrant  was  executed.  The  legality  of  the  seizure  of  the  papers 
described  in  the  section  of  the  Penal  Code  under  which  the 
indictment  was  found  cannot  be  successfully  challenged;  it, 
therefore,  remains  to  consider  the  effect  of  seizing  the  private 
papers  of  the  defendant. 

In  Greenleaf  on  Evidence  (Vol.  1,  sec.  245a)  the  learned 
author  says :  "  It  may  be  mentioned  in  this  place  that  though 
papers  and  other  subjects  of  evidence  may  have  been  illegally 
taken  from  the  possession  of  the  party  against  whom  they  were 
offered,  or  otherwise  unlawfully  obtained,  this  is  no  valid  objec- 
tion to  their  admissibility  if  they  are  pertinent  to  the  issue. 
The  court  will  not  take  notice  how  they  were  obtained,  whether 
lawfully  or  unlawfully,  nor  will  it  frame  issues  to  determine 
that  question." 
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In  Commonwealtli  v.  Tibbetts  (157  Mass.  519)  it  was  held 
as  follows :  "  Evidence  which  is  pertinent  to  the  issue  is  admis- 
sible although  it  may  have  been  procured  in  an  irregular  or  even 
an  illegal  manner.  A  trespasser  may  testify  to  pertinent  facts 
observed  by  him,  or  may  put  in  evidence  pertinent  articles  or 
papers  found  by  him  while  trespassing.  For  the  trespass  he 
may  be  held  responsible  civilly,  and  perhaps  criminally;  but 
his  testimony  is  not  thereby  rendered  incompetent.  (Com- 
monwealth V.  Dana,  2  Met.  329,  337 ;  Commonwealth  v.  Lottery 
Tickets,  5  Cush.  369,  374;  Commonwealth  v.  Intoxicating 
Liquors,  4  Allen,  593,  600 ;  Commonwealth  v.  Welsh,  110  Mass. 
359;  Commonwealth  v.  Taylor,  132  Mass.  261;  Commonwealth 
V.  Keenan,  148  Mass.  470 ;  Commonwealth  v.  Ryan,  157  Mass. 
403;  1  Greenleafs  Evidence,  sees.  254a  and  229;  1  Taylor's 
Evidence,  sec.  922 ;  1  Bishop's  Crim.  Proc.  [3d  ed.],  sec.  246.)" 

In  this  State  the  same  principle  has  been  recognized  in  Buloff 
V.  People  (45  N*.  Y.  213),  and  a  kindred  principle  in  People  v. 
Van  Wormer  (175  K  Y.  188,  195). 

The  underlying  principle  obviously  is  that  the  court,  when 
engaged  in  trying  a  criminal  cause,  will  not  take  notice  of  the 
manner  in  which  witnesses  have  possessed  themselves  of  papers, 
or  other  articles  of  personal  property,  which  are  material  and 
properly  offered  in  evidence. 

In  the  case  before  us,  if  there  has  been  any  illegal  invasion 
of  the  rights  of  this  defendant,  by  reason  of  alleged  unlawful 
searches  and  seizures  of  private  papers,  his  remedy  is  in  an 
independent  proceeding  not  necessary  to  be  considered  at  this 
time.  We  do  not  wish  to  be  understood  as  expressing  an  opin- 
ion in  regard  to  the  seizure  of  defendant's  private  papers. 
When  the  oflScers  entered  the  defendant's  office  he  assured  them 
he  did  not  occupy  it  and  that  they  would  proceed  at  their  peril. 
It  is  beyond  dispute  that  the  question  as  to  who  occupied  the 
office  was  most  material  in  connecting  the  defendant  with  the 
"  manifold  sheets  "  and  other  papers  seized  relating  to  the  game 
of  policy,  and  that  the  private  papers  were  important  in  this 
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connection.  The  same  may  be  said  as  to  the  standard  of  de- 
fendant's handwriting. 

The  next  question  is  whether  this  defendant  was  compelled 
to  be  a  witness  against  himself  in  violation  of  the  Constitution 
of  this  State.     (Art.  1,  sec.  6.) 

The  appellant's  counsel  places  great  reliance  upon  the  case 
of  Boyd  V.  United  States  (116  U.  S.  616),  holding  that  an  act 
of  Congress  which  authorizes  a  court  of  the  United  States  in 
revenue  cases,  on  motion  of  the  government  attorney,  to  require 
the  defendant  or  claimant  to  produce  in  court  his  private  books, 
invoices  and  papers,  or  else  the  allegations  of  the  attorney  be 
taken  as  confessed,  was  unconstitutional,  being  repugnant  to  the 
fourth  and  fifth  articles  of  the  amendments  to  the  Constitution 
of  the  United  States. 

Article  IV  deals  with  searches  and  seizures  and  article  V 
contains  language  identical  with  our  State  Constitution,  already 
quoted,  to  the  effect  that  no  person  "  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself." 

In  the  case  at  bar,  the  defendant  was  not  sworn  as  a  witness, 
nor  was  he  required  to  produce  any  books  or  papers.  So  far 
as  this  case  is  concerned,  as  already  pointed  out,  the  manner  in 
which  the  witnesses  for  the  People  became  possessed  of  the  docu- 
mentary evidence  is  a  matter  of  no  importance.  We  are  of  the 
opinion,  therefore,  that  the  defendant  was  not,  in  any  legal 
sense,  called  upon  to  be  a  witness  against  himself  in  this  crim- 
inal proceeding.  * 

The  next  point  argued  by  appellant's  counsel  is  that  sections 
84:4a  and  344b  of  the  Penal  Code,  under  which  the  indictment 
was  found  and  the  conviction  had,  are  unconstitutional  and  void, 
for  the  reason  that  the  defendant  has  been  deprived  of  his  lib- 
erty and  property  without  due  process  of  law,  in  violation  of 
both  the  Federal  and  State  Constitutions. 

We  have  here  presented  two  distinct  questions.  We  are  un- 
able to  agree  with  the  contention  of  appellant's  counsel  that 
these  sections  are  to  be  read  together.     Section  344a  creates  the 
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crime  of  which  the  defendant  stands  convicted ;  it  is  complete  in 
itself  and  is  in  no  way  dependent  upon  the  provisions  of  section 
344b.     The  latter  section  establishes  a  rule  of  evidence  only. 

As  to  the  alleged  unconstitutionality  of  section  344a  of  the 
Penal  Code.  By  article  1,  section  9,  of  the  Constitution  of  this 
State,  it  is  provided  as  follows :  "  nor  shall  any  lottery  or  the 
sale  of  lottery  tickets,  poolselling,  bookmaking,  or  any  other 
kind  of  gambling,  hereafter  be  authorized  by  law  within  this 
State." 

Section  386  of  the  Penal  Code  provides :  "  It  is  unlawful  to 
keep  or  use  any  table,  cards,  dice  or  any  other  article  or  appa- 
ratus whatever,  commonly  used  or  intended  to  be  used  in  play- 
ing any  game  of  cards  or  faro,  or  other  game  of  chance,  upon 
which  money  is  usually  wagered,  at  any  of  the  following  places ;" 
etc. 

Section  344a  immediately  follows  a  section  of  the  Penal  Code 
dealing  with  keeping  betting  and  gambling  establishments,  and 
is  an  amplification  of  the  law  looking  to  the  suppression  of  gam- 
bling, it  being  aimed  at  the  game  of  "  policy,"  so  called,  which 
offered  an  opportunity  to  the  poorer  classes  of  making  trifling 
bets  and  who  could  ill  afford  to  lose  their  small  earnings. 

The  papers  referred  to  in  section  344a  are  to  be  regarded  the 
same  as  the  tools  of  a  burglar  or  the  general  gambling  apparatus 
which  are  dealt  with  in  the  Penal  Code. 

The  Legislature,  in  addition  to  its  ample  general  powers  in 
dealing  with  the  crime  of  gambling,  has  the  sanction  of  the 
Constitution  of  the  State. 

The  Legislature,  in  order  to  protect  game,  has  made  it  an 
offense  for  a  person  to  have  in  his  possession  game  birds  of  the 
kind  specified  after  a  certain  date.  (Phelps  v.  Racey,  60  N. 
T.  10, 14.)  This  court  said  in  the  case  last  cited :  "  The  Legis- 
lature may  pass  many  laws,  the  effect  of  which  may  be  to 
impair  or  even  destroy  the  right  of  property.  Private  interests 
must  yield  to  the  public  advantage.  All  legislative  powers,  not 
restrained  by  express  or  implied  provisions  of  the  Constitution, 
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may  be  exercised.  .  .  .  The  measures  best  adapted  to  this 
end  are  for  the  Legislature  to  determine,  and  courts  cannot 
review  its  discretion.  If  the  regulations  operate  in  any  respect 
unjustly  or  oppressively,  the  proper  remedy  must  be  applied  by 
that  body."  (See,  also,  People  v.  Buffalo  Fish  Co.,  164  K 
Y.  93.) 

We  have  in  the  game  laws  a  more  extreme  exercise  o£  the 
legislative  power  to  interfere  with  the  ownership  of  property 
for  the  public  good  than  is  disclosed  in  the  section  under  con- 
sideration. 

We  are  of  the  opinion  that  this  section  is  constitutional. 

Section  344b  provides  that  the  possession  by  any  person, 
other  than  a  public  officer,  of  certain  papers  used  in  carrying  on, 
promoting  or  playing  the  game  commonly  called  "  policy,"  is 
presumptive  evidence  of  possession  thereof  knowingly  and  in 
violation  of  the  provisions  of  section  344a. 

The  learned  trial  judge,  in  charging  the  jury,  called  their 
attention  to  this  statute,  and  explained  its  application  and  lim- 
itations. To  this  charge  no  exception  was  taken,  and  the  ques- 
tion of  the  constitutionality  of  this  section,  therefore,  is  not 
presented.  In  People  v.  Spiegel  (143  IT.  Y.  107,  113)  it  was 
held  that  a  party  may  waive  the  benefit  of  even  a  constitutional 
provision. 

As  this  is  a  question  of  public  importance,  we  will  disregard 
the  alleged  waiver  and  consider  the  merits. 

As  already  stated,  this  section  creates  no  offense,  but  pre- 
scribes a  rule  of  evidence,  subject  to  certain  limitations. 

^n  People  v.  Cannon  (139  K  Y.  32,  42,  43)  this  court  said: 
"  Tt  is  said  the  Legislature  can  create  and  define  a  crime,  but 
it  cannot  declare  what  shall  be  prima  facie  evidence  of  its  com- 
mission. Whether  the  crime  as  defined  by  the  Legislature  has 
been  committed  by  the  accused  is  a  question  for  the  court  and 
jnrv,  nnd  it  is  claimed  that  no  direction  to  the  court  or  jury  as 
to  what  shall  be  considered  prima  facie  proof  can  be  given  by 
thf*  Te«ri8lature.     .     .     .     The  Legislature  of  this  State  pos- 
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sesses  the  whole  legislative  power  of  the  People  except  so  far 
as  such  power  may  be  limited  by  our  Constitution.  (Bank  of 
Chenango  v.  Brown,  26  N.  Y.  467.)  The  power  to  enact  such 
a  provision  as  that  under  discussion  is  founded  upon  the  juris- 
diction of  the  Legislature  over  rules  of  evidence  both  in  civil 
and  criminal  cases.  This  court  has  lately  had  the  question 
before  it.  (Board  of  Commrs.  of  Excise  v.  Merchant,  103  N. 
Y.  143.)  ...  It  cannot  be  disputed  that  the  courts  of  this 
and  other  States  are  committed  to  the  general  principle  that 
even  in  criminal  prosecutions  the  Legislature  may,  with  some 
limitations,  enact  that  when  certain  facts  have  been  proved  they 
shall  be  prima  facie  evidence  of  the  existence  of  the  main  fact 
in  question."  This  principle  has  been  approved  in  a  number 
of  States. 

The  Legislature,  in  the  section  under  consideration,  has  gone 
a  step  further  and  provided  that  the  possession  by  any  person, 
other  than  a  public  officer,  of  the  various  papers  and  writings 
used  in  carrying  on,  promoting  or  playing  the  game  commonly 
called  "  policy,"  is  presumptive  evidence  of  possession  thereof 
knowingly  and  in  violation  of  the  provisions  of  section  344a. 
In  other  words,  the  Legislature  has  cast  the  burden  of  proof 
upon  the  person  who  has  in  his  possession  these  incriminating 
papers.  The  fullest  opportunity  is  afforded  him  to  rebut  this 
statutory  presumption.  The  exercise  of  this  power  is  clearly 
within  constitutional  limitations  and  calculated  to  aid  the  Peo- 
ple in  prosecuting  persons  engaged  in  this  form  of  gambling. 

The  appellant,  in  discussing  this  section,  raises  the  additional 
point  that  it  is  class  legislation,  for  the  reason  that  it  excepts 
from  its  provisions  public  oflBcers. 

It  is  argued  that  a  notary  public  is  a  public  officer,  and  that 
he  might  be  knowingly  in  possession  of  these  papers  used  in  the 
game  of  policy  with  impunity. 

It  is  true,  if  we  give  a  literal  construction  to  the  language  of 
this  section^  that  the  statement  is  warranted;  but  the  rule  is 
that  all  statutes  must  be  reasonably  construed,  and  in  this  case 
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it  is  obvious  that  the  Legislature  intended  to  except  those  public 
officers  who,  in  the  discharge  of  their  official  duties,  were  neces- 
sarily, at  times,  the  custodians  of  these  papers.  The  section 
under  consideration  is  clearly  constitutional. 

The  appellant  makes  the  further  point  that  the  statute  under 
which  the  defendant  was  sentenced  to  imprisonment  for  a  term, 
the  minimum  of  which  shall  be  not  less  than  one  year,  and  the 
maximum  shall  be  not  more  than  one  year  and  nine  months,  is 
unconstitutional. 

Section  687a  of  the  Penal  Code  was  enacted  in  1901,  pre- 
sumably in  the  interest  of  defendants  who  had  never  before 
been  convicted  of  a  felony.     The  fixing  of  a  maximum  and 
minimum  sentence  is  to  be  considered  in  connection  with  the 
law  relating  to  prisons.     (Sees.  74  to  83,  Birdseye's  R.  S.  [3d 
ed.]  vol.  2,  pp.  2737,  2738,  2739.)     In  brief,  it  is  provided 
(sec.  77)  that  the  superintendent  of  State  prisons  shall  cause  to 
be  kept  a  record  of  each  prisoner  therein  confined  upon  an  inde- 
terminate sentence;  and  if  it  shall  appear  (sec.  78)   to  the 
board  of  conmiissioners  of  paroled  prisoners  that  there  is  a 
reasonable  probability  that  such  prisoner  will  live  and  remain 
at  liberty  without  violating  the  law,  the  board  is  permitted  to 
release  him  on  parole  after  service  of  the  minimum  sentence; 
but  until  the  expiration  of  the  maximum  term  he  is  not  abso- 
lutely discharged,  and  is  liable  to  rearrest  if  he  violates  his 
parole.     This  is  a  merciful  exercise  of  legislative  power  which 
has  been  repeatedly  approved  by  the  Supreme  Court.     This 
form  of  legislation  has  been  sustained  by  the  courts  of  many 
other  States. 

The  provisions  to  which  attention  has  already  been  called, 
relating  to  the  release  of  paroled  prisoners,  remove  some  of  the 
objections  urged  by  the  appellant.  The  legislation  complained 
of  is  constitutional  and  in  the  interest  of  the  defendant  who 
stands  before  the  court  charged  with  a  first  offense. 

The  appellant,  in  his  final  point,  argues  that  the  court  erred 
to  the  prejudice  of  the  defendant  in  refusing  to  allow  evidence 
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as  to  the  non-existence  of  a  search  warrant  at  the  time  the  papers 
were  removed  from  the  oflBce  of  defendant 

We  have  abeady  pointed  out  that  the  court  will  not  take 
notice  of  the  allegation  that  the  possession  of  the  papers  offered 
in  evidence  on  a  criminal  trial  has  heen  unlawfully  acquired. 

It  follows  that  the  questions  asked  of  the  witness  Cuff  were 
immaterial.  The  fact  that  an  officer,  engaged  in  the  search  of 
defendant's  office  for  papers,  testified  that  there  was  a  seardi 
warrant  does  not  vary  the  situation. 

The  judgment  of  conviction  and  the  order  appealed  from 
should  be  affirmed. 

Pabkeb,  Ch.  J.,  Gray,  O'Bmen,  Haight,  Mabtut  and 
Vjlnn,  33.,  concur. 

Judgment  of  conviction  and  order  affirmed. 
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ABDUCTION. 

Evidence  When  Not  Cokeoboeative — Penal  Code^ 
Sec.  282,  Sub.  1. 
On  trial  of  defendant  for  abduction  complainant  and  a 
companion  gave  testimony  which,  if  credited,  established 
that  defendant  committed  the  crime  while  they  were  in 
his  rooms,  Sunday  morning,  April  27,  1892.  This  de- 
fendant denied  and  the  People  attempted  to  corroborate 
the  complainant's  story  by  the  testimony  of  a  physician 
who  swore  that  he  had  examined  her  and  that  she  had  had 
sexual  intercourse  previous  thereto  but  he  was  unable  to 
state  whether  it  was  prior  or  subsequent  to  said  date.  She 
testified  that  she  had  led  an  immoral  life  for  several  years. 
Held,  that  the  physician's  testimony  was  in  no  sense  cor- 
roborative, and  that  it  was  error  to  receive  his  testimony. 
People  V.  Swasey,  138. 

Same. 

Complainant  testified  that  after  the  commission  of  the 
crime  defendant  went  with  her  and  her  companion  to  a  dry 
goods  store  and  there  made  certain  purchases  for  them.  The 
saleswoman  employed  in  the  store  testified  that  on  a  Sun- 
day morning,  she  could  not  say  when,  the  two  girls  came 
to  the  store  with  a  young  man  and  purchased  certain  art- 
icles. She  did  not  identify  the  defendant  nor  did  she  de- 
scribe such  man.  Held,  that  the  saleswoman's  evidence 
was  not  corroborative  of  the  testimony  of  the  complainant 
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or  her  companion^  and  that  it  was  error  for  the  oourt  to 
refuse  to  strike  out.    Id. 
3.  Sams. 

Corroborative  evidence,  whether  consisting  of  acts  or  ad- 
missions, must  be  of  sudi  a  character  as  tends  to  prove  to 
some  extent  the  guilt  of  the  accused  by  connecting  him 
with  the  crimes  charged  in  the  indictment.    Id. 

ALIBI. 

See  Extradition. 

ALLOWAITCE  TO  COUNSEL 

Code  Crim.  Pboc.^  Sec.  308. 

Where  defendant  was  duly  arraigned,  and  "  with  due 
appearance  of  counsel  '^  his  plea  of  not  guilty  was  duly 
entered,  and  subsequently  and  at  another  term  of  court  be- 
fore another  judge  at  a  time  when  defendant  neither  ap- 
peared for  arraignment  nor  for  trial,  counsel  was  assigned, 
it  is  not  such  an  assignment  as  would  confer  upon  the 
court  the  power  to  allow  compensation  under  Code  Crim- 
inal Procedure,  section  308.  People  v.  Di  Medicis,  163. 
See  Attorney. 

AMENDMENT. 
See  AppBiX. 

APPEAL. 

1.  Amendment  of  Record. 

The  trial  judge  has  power,  in  a  criminal  case,  on  mo- 
tion made  upon  notice  to  the  defendant,  to  amend  the 
record  by  annexing  thereto  a  copy  of  an  exhibit,  received 
in  evidence  upon  the  trial  and  afterward  lost,  where  there 
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is  no  doubt  as  to  the  substantial  accuracy  of  the  copy^  and 
the  judge  acts  not  only  upon  the  affidavits  presented  but 
also  upon  his  own  recollection.    People  v.  Flanigan,  300. 

2.  MUBDSR HOMICIDB   COMMITTED   WhILB  ATTEMPTING   TO 

EscAPB  FKOM  Prison. 

Two  prisoners,  who,  while  escaping  jftrom  prison  by 
force,  jointly  and  with  a  common  design  assault  and  strike 
the  keeper  so  that  he  dies  from  the  injuries  received,  are 
both  guilty  of  murder  in  the  first  degree,  whether  either 
intended  to  take  life  or  not,  and  without  regard  as  to  which 
one  struck  the  mortal  blow.    Id. 

3.  Same — Evidence — Change  of  Condition  of  Wbapons^ 

ETC.,  Used. 

Where  an  iron  bar  and  rope  used  in  a  homicide  com- 
mitted while  escaping  from  prison  were  not  in  the  precise 
condition  as  when  first  found  through  handling  by  re- 
porters and  others,  but  are  substantially  the  same,  then 
reception  presents  no  error.     Id. 

4.  Telal — Charge. 

Where  the  court  to  impress  upon  the  minds  of  the  jury 
that  a  man  charged  with  crime  is  entitled  to  a  fair  trial, 
and  that  the  jury  were  the  exclusive  judges  of  the  facts, 
referred  to  the  trial  of  the  murderer  of  President  Mc^ 
Kinley,  and  stated  that  "  this  case  should  be  tried  just  as 
fairly  as  that,'^  it  cannot  be  said  that  the  charge  injured 
the  defendant.    Id. 

5.  Charge. 

A  verdict  in  a  homicide  case  rendered  upon  conclusive 
evidence  will  not  be  set  aside  because  the  trial  judge,  who 
had  told  the  jury  they  were  the  exclusive  judges  of  the 
facts  after  stating  that  he  understood  certain  facts  were 
conceded,  finally  referred  to  them  as  actually  conceded 
where  the  court's  attention  was  not  called  to  the  error.    Id. 
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6.  Indictment — Mubdbr — ^Deliberation. 

Under  an  indictment  for  murder  in  the  first  degree  a 
conviction  may  be  had  for  murder  committed  while  per- 
petrating a  felony,  although  not  specifically  pleaded,  and 
in  such  case  deliberation  and  premediation  need  not  be 
found.     Id. 

See  Homicide,  4;  Indictment,  2,  3. 

ATTORNEY. 

Attorney — ^Allowance  for  Expense  in  Defending  Per- 
son Accused  of  Murder — ^Code  Grim  Proc^  Sec.  308. 
The  employment  of  additional  coimsel,  by  a  lawyer  as- 
signed to  the  defense  of  a  person  accused  of  murder,  for 
the  purpose  of  investigating  witnesses,  is  not  within  the 
meaning  of  the  words  "  personal  and  incidental "  expenses 
as  used  in  section  308,  Code  Criminal  Procedure.  Matter 
of  Waldheimer,  381. 

See  Allowance  to  Counsel. 

BAIL. 

1.  Bail — ^Remission  of  Forfeiture  of — Statute  of  Limi- 

tations. 

There  is  no  Statute  of  Limitations  barring  an  applica- 
tion for  remission  of  the  forfeiture  of  an  undertaking  for 
bail.     Matter  of  Sayles,  234. 

2.  Penal  Code^  Secs.  597,  598. 

The  giving  of  the  certificate  required  by  section  1482 
of  the  Consolidation  Act  is  not  a  prerequisite  to  the  appli- 
cation for  a  remission  of  the  forfeiture  of  baU.  And  al- 
though section  1482  was  passed  subsequently  to  sections 
597  and  598  of  the  Penal  Code,  section  597  was  amended 
in  1895,  and  therefore  became  a  law  subsequent  to  the 
passage  of  section  1482.    Id. 
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3.  Same. 

After  his  escape  the  indicted  person  surrendered  himself 
and  was  again  admitted  to  bail.  Sometime  after  the  dis- 
trict attorney  moved  for  dismissal  of  the  indictment  and 
stated  in  open  court  that  there  never  had  been  any  evidence 
justifying  the  indictment  or  trial  of  the  indicted  person, 
and  a  subsequent  assistant  district  attorney,  thoroughly 
familiar  with  the  matter,  makes  an  affidavit  that  the  People 
lost  no  rights  by  reason  of  the  absence  of  the  prisoner  dur- 
ing his  term.  Held,  that  motion  for  remission  of  forfeiture 
of  bail  should  be  granted.    Id. 

BETTING  AND  GAMING. 

1.  Penal  Code^  Sbos.  343,  351. 

The  occupying  and  keeping  a  place  with  paraphernalia 
for  making,  recording  and  registering  bete  and  wagers  con- 
stitute a  crime  punishable  under  section  351  of  the  Penal 
Code,  and  section  343,  Penal  Code,  and  section  17  of  chap- 
ter 570  of  the  Laws  of  1895  do  not  take  the  acte  charged 
out  of  the  operation  of  section  351  and  so  render  them  in- 
nocent.   People  V.  Stedeker,  127. 

2.  Constitutional  Law. 

Section  351  of  the  Penal  Code  is  not  in  conflict  with  sec^ 
tion  1  of  the  Fourteenth  Amendment  of  the  Constitution 
or  with  the  977th  section  of  the  Eevised  Statutes  of  the 
United  States,  in  that  it  establishes  two  different  punish- 
ments for  the  same  offense.    Id. 

3.  Betting  and  Gaming — ^Pool  Room — Penal  Code,  Sec- 

tion   351 — Indictment    Must    Allege   Pbbsence    of 
Books  and  Papers. 

A  count  in  an  indictment  under  section  351,  Penal  Code, 
for  keeping  and  occupying  a  room  for  recording  bets  and 
selling  pools  on  horse  races  is  defective  where  it  fails  to 
allege  that  defendants  kept  and  occupied  a  room  with  books, 
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papers,  apparatus  or  paraphernalia  for  the  purpose  of  re- 
cording bets  or  wagers. 

4.  Same. 

The  indictment  need  not  specify  the  particular  house  or 
building  in  which  the  defendants  are  charged  with  keeping 
and  occupying  a  room  for  the  purposes  forbidden.  It  is 
sufficient  that  the  indictment  charged  the  facts  constituting 
the  offense  and  the  place  where  it  was  committed  as  within 
the  jurisdiction  of  the  court    People  v.  Stedeker,  326. 

5.  Same — Whbee  Another  Penalty  is  Peovided  by  Law. 

Such  an  indictment  is  fatally  defective  in  failing  to  aver 
that  the  rooms  kept  and  occupied  by  the  defendants  were 
not  on  a  race  course  authorized  by  statute,  since  the  keeping 
of  an  establishment  for  gambling  constitutes  a  felony  under 
section  351,  "  except  when  another  penalty  is  provided  by 
law,"  no  other  penalty  therefor  is  prescribed  by  the  Re- 
vised Statutes  nor  by  section  343,  that  section  embracing 
only  cases  not  specifically  provided  for  by  section  351 ; 
but  under  the  Racing  Law,  1895,  ch.  570,  in  the  absence 
of  an  allegation  that  vouchers  for  bets  or  pools  were  ever 
delivered  or  intended  to  be  delivered,  or  that  defendants 
occupied  and  kept  the  room  for  that  purpose,  another  pen- 
alty is  prescribed  by  law  which  is  both  civil  and  exclusive, 
and,  therefore,  both  the  indictment  and  the  proofs  should 
negative  the  fact  that  the  case  comes  within  the  exception. 
Id. 

See  Gambling,  1,  2,  3 ;  Poolsblling. 

BOARD  OP  HEALTH. 

Penal  Code,  Sec.  397. 

A  board  of  health  has  no  right  to  forbid  the  bringing 
into  a  village  of  fresh  table  and  kitchen  refuse  from  a  sani- 
tarium for  consumptives  as  food  for  hogs  and  fowls,  so 
long  as  there  was  no  proof  that  this  refuse  was  any  more 
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dangerous  than  the  refuse  from  any  hotel.    People  v.  Van 
Fradenburgh,  268. 

BROKER 
Failure  to  repay  margins  by.    See  Lajweny^  3. 

BURGLARY. 
See  Trial^  2. 

CERTIFICATE  OF  REASONABLE  DOUBT. 

1.  MuKDJE^B  IN   SbOOND  DsGB£)E ^YIDENCB. 

Defendant  was  convicted  of  murdeir  in  the  second  (degree 
upon  evidence  which  established  that  be  was  discovered  in 
the  night  time  attempting  to  force  open  a  second  story  rear 
window  and  was  hunted  from  yard  to  yard  by  the  police,  at 
last  running  up  a  fire  escape  to  get  away  from  a  woman 
with  a  pistol  who  shot  at  him  twice  from  below  when  he 
shot  and  killed  a  man  who  had  leaned  out  of  a  window 
and  struck  at  him.  Held,  that  as  the  trial  judge  refused  to 
instruct  as  to  manslau^ter  and  charged  that  at  the  time 
of  the  homicide  the  defendant  was  attempting  to  commit  a 
burglary,  in  spite  of  the  fact  that  when  hei  killed  the  man  he 
was  on  the  other  side  of  the  block  trying  to  escape,  it  pre- 
sented a  proper  case  for  the  issue  of  a  certificate  of  reason- 
able doubt    People  v.  Young,  258. 

2.  Trial — Instbuotion^  Where  not  Requested  by  Jury. 

Where  a  trial  judge  sends  twice  for  the  jury,  without 
their  having  asked  for  instruction  or  communicated  with 
him,  and  tells  them  that  it  is  unfortunate  that  they  have 
not  agreed  and  urges  the  importance  of  the  case,  the  time 
and  expense  to  the  public,  and  then  calls  upon  each  of  them 
separately  to  state  if  he  did  not  desire  any  information,  it 
constitutes  a  reason  for  justifying  a  certificate  of  reason- 
able doubt    Id. 
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3.  Same. 

Where  the  court  had  endeavored  by  questioning  the  jury 
to  force  them  to  agree  it  does  not  cure  the  defect  for  the 
court  to  say :  "  I  will  withdraw  them  all.  I  do  withdraw 
them  all,  and  direct  the  jury  to  pay  no  attention  to  them." 

CHARGE  OF  JUDGE. 
See  Appeal,  4,  5 ;  Foroeby,  2 ;  Police,  4. 

CHILDREN. 
Child  Under  Sixteen — Sentence  Wheee  Guilty  of  Mis^ 

DEMEANOR PeNAL  CoDE,  SeC.  713. 

A  child  under  sixteen  convicted  of  petit  larceny  was 
properly  sentenced  by  the  recorder  of  New  York  to  the 
New  York  Catholic  Protectory  under  the  provisions  of  sec- 
tion 713  of  the  Penal  Code.  People  ex  rel.  Sanfellipo  v. 
N.  Y.  Cath.  Protectory,  113. 

See  Habeas  Corpus. 

CITY  PHYSICIAN. 
See  Larceny,  4. 

CODE  CRIMINAL  PROCEDURE. 


Sec 

8. 

See  Trial,  8. 

Sec. 

148. 

See  Teial,  10. 

Sec. 

313. 

See  Indictment,  1. 

Sec. 

376. 

See  Trial,  9. 

Sec. 

399. 

See  Prize  Fight,  2. 

Sec. 

444. 

See  Homicide,  1. 
CONFESSION. 

When  admission  in  evidence  is  not  erroncious.    People  v. 
Egnor,  388. 
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CONSTITUTION. 

Penal  Codb^  Sec.  384h,  Constitutional. 

Subdivision  1,  section  384h,  of  the  Penal  Code,  provid- 
ing that  any  person  or  corporation  contracting  with  the 
State  or  a  municipal  corporation  who  shall  require  more 
than  eight  hours'  work  for  a  day's  labor  is  guilty  of  a  mis- 
demeanor, held  to  be  constitutional.  People  v.  Orange 
County  Road  Con.  Co.,  14. 

See  Election,  3;  Gambling,  3;  Homicide,  3. 

CRIMINAL  CONSPIRACY. 

See  Indictment,  5. 

DISORDERLY  PERSON. 

Deposit  in  Lieu  of  TJndebtaking. 

Where  defendant  deposited  $300  in  lieu  of  undertaking 
for  support  of  his  wife  and  costs  of  appeal,  and  the  judg- 
ment was  affirmed,  whereupon  the  defendant  surrendered 
himself  and  was  committed,  Held,  that  while  there  may  be 
no  express  statutory  authority  for  such  cash  deposit,  it  was 
made  in  the  interest  of  justice,  and  the  court  would  not  or- 
der its  return  but  would  discharge  defendant  and  apply  the 
money  to  the  support  of  the  wife  and  costs,  leaving  the 
overplus  only  to  be  returned  to  defendant.  People  v. 
Burke,  28. 

See  Bail. 

DISORDERLY  HOUSE. 
See  Police,  1,  2,  3. 

DISTRICT  ATTORNEY. 
See  Trial,  1,  8. 
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ELECTION. 


Election — ^Assisting  Registebed  Elector  to  Escapb 
Fbom  Deputy  Supbeintendent  of  Election — Akkest 
Bbfoee  Voting  Unauthoeize». 

In  the  absence  of  proof,  to  the  effect  that  a  person  at- 
tempting to  vote  was  guilly  of  the  felony  of  false  registra- 
tion, or  that  he,  at  the  time,  had  no  ri^t  to  vote,  or  had 
committed  some  crime  against  the  elective  frandiise,  no 
duty  is  imposed  upon  a  deputy  superintendent  of  elections, 
and  he  has  no  right  to  arrest  him  without  a  warranty  and  in 
attempting  to  do  so  he  is  not  acting  in  the  line  of  his  duty, 
and  a  conviction  on  an  indictment  for  assisting  in  the  es- 
cape of  such  registered  elector  from  such  officer  will  not  be 
sustained.    People  v.  Hochstim,  117. 

Same — ^Mbteopolitan  Election  Disteict  Act — ^Laws 
1898,  CH.  676. 

The  Metropolitan  Election  District  Act  does  not  require 
or  authorize  a  deputy  superintendent  of  election  to  arrest 
without  a  warrant  any  person  unless  he,  in  the  presence  of 
such  officer,  violates  or  attempts  to  violate  a  provision  of  the 
Election  Law  or  the  Penal  Code  relating  to  crimes  against 
the  elective  franchise. 

Same — Constitution  of  New  York^  Abt.  2,  Sec.  1. 

Semble  (per  Ingraham  and  Hatch,  JJ.)?  that  the  Met- 
ropolitan Election  District  Law  does  not  authorize  the  ar- 
rest of  a  registered  elector  while  he  is  attempting  to  vote, 
upon  a  charge  that  he  has  illegally  registered,  and  that  if 
such  law  assumed  to  authorize  an  arrest  under  such  circum- 
stances it  would  violate  the  citizen's  constitutional  right  to 
vote. 
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EVIDENGK 

1.  EvroBNOB — ^MuKDBB — Self  Defense — Chaeaotbe  of  Db- 

OEASED. 

Evidence  of  bad  character  of  deceased  for  quarrelsome- 
ness and  vindictiveness  is  always  competent  where  self-de 
fense  is  alleged,  and  an  issue  with  reference  thereto  is  pre- 
sented by  the  evidence,  and  it  is  immaterial  in  what  manner 
the  attack  upon  deceased's  character  is  made,  the  People 
may  meet  it  by  evidence  of  general  reputation  as  to  good 
character.    People  v.  Qallagher,  18. 

2.  Same — Inflammatory  Dbolaeations  by  Thied  Pabties. 

Evidence  of  inflammatory  declarations  made  to  the  de- 
fendant by  third  parties,  to  which  he  made  no  response,  but 
at  once  left  the  speaker,  borrowed  the  revolver  and  went  to 
the  saloon  where  deceased  was,  and  the  talk,  the  affray  and 
the  shooting  immediately  occurred,  was  competent  as  show- 
ing motive.    Id. 

3.  Trial — Taking  Revolver  into  Jury  Room — Code  Grim. 

Proc,  Secs.  425,  465. 

The  fact  that  the  revolver  used  by  accused  was  through 
the  carelessness  of  the  officers  taken  into  the  jury  room, 
they  and  the  jury  understanding  the  talk  between  the  coun- 
sel and  court  to  have  been  that  the  jury  might  have  the  ex- 
hibits in  the  case  whenever  they  asked  for  them,  held  not  to 
be  such  error  as  to  justify  setting  aside  the  verdict.    Id. 

See  Abduction,  1,  2,  3 ;  Appeal,  3 ;  Extradition,  8 ; 
Murder,  2,  3,  4,  5,  6—12,  19,  20;  Prize  Fight,  1,  2; 
Rape,  1 ;  Recovering  Stolen  Goods,  1,  2,  4 ;  Trial,  2, 
11, 12. 

EXTRADITION. 

1.  Extradition — Constitutional  JjAW — Comity. 

The  extradition  from  one  State  to  another  of  a  fugitive 
from  justice  does  not  depend  on  comity  or  contract,  but  on 
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the  provisions  of  the  Constitution  of  the  United  States. 
People  ex  rel.  Cockran  v.  Hyatt,  79. 

2.  Fugitive  feom  Justice — ^Presence  in  Demanding  State. 

The  constructive  presence  in  the  demanding  State  at  the 
time  of  the  commission  of  the  alleged  crime  is  not  sufficient 
to  make  the  alleged  offender  a  fugitive  from  justice,  or  ex- 
traditable as  such,  but  his  actual  presence  therein  at  such 
time  is  necessary.    Id. 

3.  Same. 

That  one  not  personally  present  in  a  State  at  the  date  of 
the  commission  of  the  alleged  crime  of  larceny  and  false 
pretenses  was  subsequently  present  in  the  State  a  single 
day  nearly  a  year  before  the  institution  of  any  prosecution 
against  him  does  not  entitle  such  State  to  demand  him  from 
mission  of  his  abo^nce  when  the  crimes  were  committed, 

4.  Asylum  fob  Cbiminaxs. 

The  doctrine  of  the  necessity  of  the  corporeal  presence 
within  a  State  of  an  offender  at  the  time  of  the  commission 
of  an  alleged  offense  therein  to  render  him  a  fugitive  from 
justice  and  extraditable  from  another  State,  does  not  tend  to 
render  the  several  States'  asylunft  for  criminals  who  may 
inflict  injury  upon  persons  or  property  within  a  State  when 
not  actually  present  therein,  since  each  State  has  the  power 
to  punish  crimes  committed  within  its  borders.    Id. 

5.  Teial — Stipulation — Constbuction. 

A  stipulation  that  an  alleged  offender  sought  to  be  extra- 
dited for  offenses  charged  to  have  been  committed  on  speci- 
fied dates  was  not  in  the  demanding  State  at  the  time  of  the 
offenses  charged,  cannot  be  limited  as  an  admission  only 
that  the  accused  was  not  in  the  State  at  the  particular  dates 
alleged  in  the  indictment,  but  must  be  construed  as  an  ad- 
mission of  his  absence  when  the  crimes  were  committed, 
especially  where  such  view  is  confirmed  by  the  argument  of 
the  counsel  making  the  stipulation.    Id. 
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6.  Habsas  Corpus — ^Review  of  Warrant. 

The  action  of  the  governor  of  the  State  in  issuing  a 
Tarrant  for  the  extradition  of  an  alleged  fugitive  from 
justice  can  be  reviewed  by  writ  of  habe(is  cor  pits.    Id. 

7.  Alibi. 

Mere  proof  that  one  accused  of  crime  and  sought  to  be 
extradited  was  not  within  the  demanding  State  at  the  time 
of  the  commission  of  the  offense,  does  not  necessarily  re- 
quire or  justify  his  discharge  in  requisition  proceedings  or 
on  habeas  corpus,  since  the  guilt  or  innocence  of  an  alleged 
fugitive  from  justice  cannot  be  determined  theprein.     Id. 

8.  Evidence — Warrant. 

A  warrant  issued  by  a  governor  of  a  State  for  the  ex- 
tradition of  an  alleged  offender  does  not  conclusively  es- 
tablish the  facts  recited  therein,  but  they  are  to  be  taken 
as  presumptively  true  in  the  first  instance.    Id. 

9.  Judicial  Knowxedgb. 

On  habeas  corpus  proceedings  to  inquire  into  the  cause  of 
detention  of  one  held  under  an  extradition  warrant,  the 
facts  recited  in  the  warrant  or  stipulated  by  counsel  are  all 
the  court  can  judicially  know  concerning  the  circum- 
stances of  the  alleged  crime,  where  the  record  does  not 
contain  the  indictment  or  other  proof  as  to  the  facts.    Id. 

10.  Stipulations — ^Recitals  in  Extradition  Warrant. 

Stipulations  or  admission  of  counsel  entered  upon  the 
record  in  a  habeas  corpus  proceedings  to  inquire  into  the 
cause  of  detention  of  one  held  under  a  warrant  of  extradi- 
tion, overcome  every  contrary  presumption  arising  from 
the  facts  stated  in  the  warrant    Id. 

11.  Offender's  Presence  in  Demanding  State — Presump- 
tion. 

The  surrender  of  one  accused  of  crime  in  another  State, 
in  violation  of  the  rule  that  extradition  will  be  granted 
only  where  the  offense  was  committed  by  one  actually  pres- 
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ent  in  tiie  demanding  State,  is  not  warranted  on  the  theoiy 
that  it  may  be  shown  upon  the  trial  that  the  aocnsed  acta- 
ally  committed  the  crimes  at  a  later  day  than  laid  in  ike 
indictment  while  temporarily  in  tbe  State  for  a  few  hours, 
where  no  claim  is  made  that  such  is  the  fact  (People  ex 
rel.  Corkran  v.  Hyatt,  72  App.  Div.  62&,  reversed.)     Id. 

rOEGEKY. 

1.  Defense  of  Belief  that  Pekson  Whose  Name  Was 

TJsB(D  Would  Ratify. 

Upon  the  trial  of  an  indictment  charging  defendant  with 
the  crime  of  having  forged  an  indorsement  upon  a  promis- 
sory note  and  procuring  the  note  to  be  discoimted  by  a 
bank,  the  defendant's  belief  that  the  person  whose  name 
she  indorsed  on  the  note  would  ratify  and  sanction  her  act 
does  not  constitute  a  defense  unless  such  belief  was  based 
upon  facts  and  circumstances  which  would  warrant  her 
in  such  expectation.    People  v.  Weaver,  291. 

2.  Chabgb  of  Juby. 

The  court  on  the  trial  of  a  charge  of  forgery,  where  the 
defense  was  interposed  that  the  forger  supposed  that  the 
person  whose  name  was  used  would  ratify  her  action, 
charged  the  jury  that  "  I  cannot  even  suggest  to  you  that 
you  should  find  her  guilty,  I  must  leave  the  whole  matter 
upon  your  consciences  and  upon  your  intelligence,"  but  I 
am  permitted  to  say  that  in  judging  whether  Mrs.  Weaver 
intended  to  defraud  the  bank  or  not  you  have  a  ri^t  to 
use  that  presumption  which  exists,  that  a  person  intends 
the  ordinary  result  and  consequences  of  his  act ;  that  when 
a  certain  course  of  conduct  ordinarily  and  necessarily  pro- 
duces a  certain  result,  the  person  who  does  that  act  which 
produces  that  result  intends  that  that  result  shall  follow. 
Held,  no  error.    Id. 


Digitized  by 


GoogI( 


nfDEx.  585 

8.  Penal  Code,  Section  609 — Cbbtificate  by  Town  Clerk 
AS  TO  Desteuction  OF  FiSH  Nbts — ^Laws  1898,Ch.  541. 
Defendant,  after  chapter  451  of  the  Laws  of  1898,  pro- 
viding for  bounties  for  the  destruction  of  nets,  had  been 
repealed,  and  after  his  term  as  town  clerk  had  expired!, 
and  without  the  destruction  in  fact  of  any  nets  which  at 
any  time  allowed  the  payment  of  a  bounty  I  falsely  made 
and  delivered  a  purported  certificate,  under  the  title  of  his 
former  and  expired  official  character,  falsely  antedated, 
that  S.  had  destroyed  nets  and  was  entitled  to  a  certain 
bounty.  Held,  that  the  judgment  convicting  defendant  of 
forgery  in  the  first  degree,  under  section  509  of  the  Penal 
Code,  was  justified.    People  v.  Filkin,  848. 

4.  Same. 

That  the  certificate  conformed  sufficiently  to  the  pro- 
visions of  the  act,  although  it  did  not  state  that  anybody 
was  entitled  to  a  bounty  or  disclose  the  date  when  the  pur- 
ported destruction  of  the  nets  took  place.    Id. 

5.  Same. 

That  it  was  the  subject  of  a  forgery  even  though  it  was 
.  not  uttered  until  the  statute  of  1898  had  been  repealed.  Id. 

6.  Signing  One's  Own  Name. 

That  the  instrument  was  a  forgery,  although  defendant 
signed  his  own  name,  as  he  had  signed  it  in  an  official  ca- 
pacity which  he  did  not  possess.    Id. 
GAMBLING. 
1.  Information — Code  Crim.  Proc.^  Sec.  148. 

On  information  by  the  district  attorney  of  New  York 
county,  upon  information  and  belief,  that  in  the  city  and 
county  of  New  York  on  January  1,  1901,  and  thereafter 
continuously  until  December  1,  1901,  one  O  did  at  said 
city,  in  premises  described,  use  certain  rooms  and  allow 
them  for  the  purpose  of  gambling  is  sufficient  to  invest  the 
magistrate  with  jurisdiction  to  proceed  with  an  investi- 
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gation  into  the  trutli  of  the  allegations,  issue  snbpcena 
for  witnesses  and  require  them  to  answer,  and  to  exclude 
the  public  from  the.  inquiry.  People  ex  rel.  Lewisohn  v. 
Wyatt,  166 ;  Same  v.  O'Btrien,  166. 

2.  Same — Trial — ^Witness — Penal  CfoKB!,  Sacs.  143,  343 — 

New  York  Constitution,  Art.  1,  Sec.  6. 

A  witness  who  refuses  to  answer  a  question  whether  he 
had  ever  been  in  the  premises  said  to  have  been  occupied 
as  a  gambling  house  is  guilty  of  a  misdemeanor  under 
Penal  Code,  section  143,  as  the  indemnity  afforded  him 
by  section  342  of  the  Penal  Code  meets  and  overcomes  the 
protection  of  the  Constitution  (art.  1,  sec.  6)  that  no  per- 
son shall  be  a  witness  against  himself. 

3.  Same — U.  S.  Constitution — Fifth  Amendment. 

The  Fifth  Amendment  to  the  Federal  Constitution  has 
not  been  extenSded  by  the  Fourteenth  Amendment  to  cover 
the  case  of  a  witness  called  to  anjswer  before  a  Stat  magis- 
trate pursuing  an  inquiry  under  a  State  law. 
See  Betting  and  Gaming. 


GEAKD  JURY. 

1.  Inspection  of  Minutes  of. 

Where  the  defendant  has  had  no  preliminary  examina- 
tion in  the  Magistrate  Court,  it  furnishes  a  good  ground 
for  granting  an  order  for  leave  to  inspect  the  minutes  of 
the  grand  jury,  even  though  he  has  been  tried  before  the 
commissioner  of  police  on  similar  charges.  People  v. 
Foody,  8. 

2.  Reading  of  affidavits  to.    See  Indictment,  4. 
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HABEAS  CORPUS. 

Sentence  foe  Misdemeanor  of  a  Peisoneb  Under  Sixteen 
TO  Penitentiary — When  Cannot  be  Reviewed  on 
Habeas  Corpus. 

It  is  the  presumption  that  the  Court  of  General  Sessions, 
in  imposing  sentence,  complied  with  all  the  requirements 
of  the  law,  and  where  it  was  its  duty  to  inquire  into  the 
age  of  the  prisoner  and  to  conform  its  sentence  to  the  re- 
quirement of  law  respecting  the  disposition  to  be  made 
of  juvenile  offenders  under  the  age  of  sixteen  years,  the 
presumption  is  that  such  inquiry  was  made,  and  the  im- 
.  position  of  the  sentence  cannot  be  reviewed  on  habeas  cor- 
.  pus  where  it  did  not  appear  affirmatively  that  the  court  ex- 
ceeded its  jurisdiction  and  did  not  inquire  as  to  the  peti- 
tioner's age.    People  ex  rel.  TuUy  v.  Fallon,  10. 
See  Extradition,  6,  9,  10. 

HOMICIDR 

1.  Conviction  for  Assault  not  Justified. 

An  indictment  for  homicide  in  any  degree  does  not 
justify  a  conviction  for  the  crime  of  assault  where  the  act 
complained  of  causes  death.    People  v.  Wheeler,  205. 

2.  Code  Crim.  Proc.^  Seo.  444. 

The  amendment  to  section  444  of  the  Code  of  Criminal 
Procedure  permitting  the  jury  to  convict  of  the  crime  of 
assault  upon  a  trial  for  murder  or  manslaughter  is  only 
applicable  when  "  the  act  complained  of  is  not  proven  to 
be  the  cause  of  death."  Id. 
8.  New  Trial — N.  Y.  Constitution^  Art.  1,  Sec.  6 — 
Twice  in  Jeopardy. 

The  defendant,  who  claims  he  has  been  improperly  con- 
victed, applies  to  the  court  for  relief  from  the  burden,  and 
by  this  act  waives  the  constitutional  inhibition  of  article  1, 
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section  6,  of  the  N.  Y.  Constitution  and  elects,  if  success- 
ful, to  face  his  peers  again  upon  a  retrial  of  the  indictment, 
which  is  the  only  pleading  charging  him  with  any  offense. 
Id. 
4.  Appeal  Feom  Denial  of  Motion  fob  New  Teial. 

Where,  upon  the  trial  of  an  indictment  for  manslaughter, 
the  evidence  was  that  the  act  complained  of  caused  death, 
and  the  court  over  the  exception  of  defendant's  counsel 
erroneously  instructed  the  jury  that  they  might  find  the 
defendant  guilty  of  assault,  the  conviction  of  defendant 
of  assault  in  second  degree  did  not  impliedly  acquit  him 
of  the  graver  crime  of  manslaughter,  and  defendant  hav- 
ing appealed  from  the  denial  of  .his  motion  for  a  new  trial 
it  is  on  said  appeal  for  him  to  maintain  that  he  did  not 
desire  the  new  trial,  as  that  would  place  him  twice  in  jeop- 
ardy.    Id. 

See  MuEDEB. 


INDICTMENT. 

Dismissal  of — Code   Cbim.   Pboc,   Sec.    313,  not  Ex- 
clusive. 

Section  313,  Code  Criminal  Procedure,  relating  to  the 
grounds  upon  which  an  indictment  must  be  set  aside  on  mo- 
tion, so  far  as  it  is  intended  to  regulate  only  matters  of  pro- 
cedure which  involves  no  constitutional  ri^ts,  is  valid 
and  must  be  obeyed  by  the  courts ;  but  to  the  extent  that 
it  may  destroy,  curtail,  affect  or  ignore  the  constitutional 
rights  of  a  defendant  it  has  no  force  and  is  void.  A  motion 
to  dismiss  an  indictment  against  him  may  be  entertained 
on  other  grounds,  therefore,  than  those  specified  in  the 
section.    People  v.  Glen,  225. 
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2.  Ohabgb  to — Gband  Juby  not  to  bb  Considbeesd  unlbss 

PbOFBSLY  AuTH£NTICATXa>. 

Where  the  only  authentication  of  a  charge  to  the  grand 
jury,  on  the  record,  is  the  affidavit  of  a  newspaper  reporter 
that  he  made  and  published  a  copy  of  a  paper  given  him 
by  the  court  stenographer  purporting  to  be  a  transcript  of 
the  charge,  an  alleged  error  therein  will  not  be  considered 
by  the  Court  of  Appeals.  Id. 
8.  Pbesumption  THAT  IT  IS  Basbd  Upon  Lbgal  and  Subti- 

CIBNT  EVIBIINCB. 

It  seems  J  that  a  charge  to  the  grand  jury  that  "  if  what  is 
charged  in  these  affidavits  shall  be  proven  before  your  body, 
then  it  will  be  your  duty  to  find  a  bill  of  indictment  for 
this  misdemeanor  against  the  persons  who  are  guilty  of  it,'' 
assuming  it  to  be  erroneous,  does  not  bind  the  grand  jury, 
and  it  cannot  be  presumed  that  it  was  influenced  thereby, 
unless  it  deliberately  ignored  its  duty  under  the  statute  to 
find  an  indictment  only  upon  legal  evidence,  which  unex- 
plained or  contradicted  would  warrant  a  conviction.    Such 
^   charge,  however,  is  strictly  correct,  since  "  proven  before 
•    your  body ''  means  proven  by  legal  evidence  and  by  the 
amount  or  weight  of  evidence  that  would  support  an  in- 
dictment in  any  case.    Id. 
4.  GBA^^D  Jury — ^Reading  of  Affidavits  to. 

The  fact  that  affidavits  were  read  to  the  grand  jury  by 
the  judge  alleged  to  have  charged  it,  which  tended  to  show 
the  commission  of  the  crime  for  which  the  defendant  was 
subsequently  indicted,  is  not  sufficient  to  overcome  the  pre- 
sumption that  the  indictment  was  based  upon  legal  and 
sufficient  evidence,  nor  is  the  fact  that  the  record  contains 
no  indorsement  of  the  names  of  witness  upon  the  indict- 
ment as  required  by  section  271  Oode  Criminal  Procedure ; 
the  grand  jury  is  presumed  to  have  done  its  duty  and  to 
have  found  the  indictment  wholly  upon  sufficient  and  legal 
evidence  received  within  the  grand  jury  room.    Id. 
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5.  Motion  Befobe  Tbiai*  to  Dismiss  Indictment  Against 

Public  Officbb  on  Minutes  of  Grand  Juby. 

A  motion,  on  the  minutes  of  the  grand  jury,  to  dismiss 
an  indictment  against  a  police  captain  for  wilful  neglect  of 
duty  will  not  be  granted  where  the  court  cannot  say,  as  a 
matter  of  law,  that  the  evidence  was  not  sufficient  to  justify 
the  grand  jury,  and  where  there  is  evidence,  the  force  and 
weight  and  the  credence  to  be  given  it,  is  for  the  jury  alone 
and  not  for  the  court    People  v.  Foody,  115. 

6.  Sahii 

Where  there  appears  to  be  a  very  general  suspicion  of 
police  officials,  an  indictment  by  a  grand  jury  of  such  of- 
ficers ought  not  to  be  disposed  of  on  a  motion  addressed  to 
the  discretion  of  the  court    Id. 

7.  Indictment — Xew  Yobk  City — Obiminax  Conspiracy — 

Criminal  Neglect  of  Duty  by  City  Official — Laws 
1902,  Ch.  677,  Sec.  31;  1897,  Ch.  378,  Sec.  419; 
1901,  Ch.  466,  Sbo.  419. 

An  indictment  of  the  head  of  a  city  department  of  the 
city  of  New  York  found  under  L.  1897,  ch.  378,  sec.  419, 
charging  him  with  letting  a  contract  over  $1,000  to  a  bid- 
der not  the  lowest,  where  he  had  not  rejected  all  bids  and 
the  board  of  public  improvements  had  not  determined  that 
it  is  in  the  public  interest  to  accept  a  bid  other  than  the 
lowest,  would,  under  the  rule  that  unless  a  contrary  intent 
appears  the  striking  from  a  statute  of  a  provision  essential 
to  support  an  indictment  under  it,  make  it  inoperative  as  to 
offenses  committed  before  the  latter  act  (L.  1901,  di.  466, 
sec.  419)  of  the  words  "  board  of  public  improvements  " 
and  the  substitution  therefor  of  the  words  "  board  of  esti- 
mate and  apportionment,*^  and  this  because  there  is  not  now 
in  existence  any  board  of  public  improvements  whose  prior 
consent  to  such  a  setting  is  now  required,  but  the  indictment 
IS  saved  by  the  declaration  of  Laws  1892,  ch.  677,  sec.  31, 
that  all  criminal  proceedings,  commenced  under  a  statute 
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repealed  and  pending  immediately  prior  to  the  repeal,  may 
be  prosecuted  to  final  effect  in  the  same  manner  as  they 
might  be  if  such  provisions  were  not  repealed. 

8.  Sam£. 

Section  31  of  the  Statutory  Construction  Act  is  appli- 
cable to  all  legislation  passed  after  it,  and  there  is  nothing 
in  the  amended  charter  of  1901  to  show  a  legislative  intent 
that  it  should  not  apply  to  section  419  of  the  charter  of 
1897,  and  the  amended  charter  expressly  declares  that  the 
new  section  419,  which  is  substantially  the  same  as  the  old 
one,  is  to  be  deemed  a  continuation  of  the  old  one. 

9.  Same. 

The  charter  makes  the  price  the  test  of  bids,  and  the  court 
cannot  consider  the  question  whether  the  higher  bid  the  fire 
commissioner  unlawfully  accepted  may  not  prove  the  lowest 
because  of  the  better  quality  of  the  article  furnished  there- 

by. 

10.  Two  Lowest  Biddbbs. 

Because  there  are  two  bidders  who  offered  to  supply  the 
article  at  the  identical  price,  lower  than  that  of  any  other 
bidder,  it  cannot  be  said  that  there  was  no  lowest  bidder. 
See  Appeal,  6. 

INFORl^IATION. 
See  Qambling,  1 ;  Larceny,  1. 

INSANITY. 
See  Murder,  21,  22. 

GRAND  LARCENY. 

WlTHDRA-WAL  OF  FuNDS  FROM  BaNK  BY  QfFICER  OF  ASSOCIA- 
TION— Penal  Code,  Sec.  528. 

Where  the  proof  before  an  examining  magistrate  shows 
that  the  treasurer  of  a  voluntary  association  received  $10,- 
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000^  deposited  it  in  a  bank  as  such  treasurer  and  subse- 
quently drew  it  out  Tvithout  any  explanation  as  to  what 
disposition  he  had  made  of  it>  and  refused  to  account  for 
the  money  to  the  officers  of  the  association,  it  is  sufficient^ 
in  the  absence  of  any  explanation  by  him,  to  justify  a  mag- 
istrate in  holding  him  for  grand  larceny  under  section  528, 
Penal  Code.  People  ex  rel.  Murphy  v.  Crane,  238. 
See  LAsoEirr. 

JUHY. 

As  to  taking  revolver  used  by  accused  into  jury  room. 
People  V.  Qallagher,  18. 

LABOR  LAW. 
See  Constitution. 

LABOENT. 

1.  Information  Axlbging  Petit  ob  Gband  Labgent — Teiai- 

FOB  Eitheb. 

Where  the  facts  laid  in  an  information  constitute  petit 
larceny  or  grand  larceny  the  defendant  may.  be  charged 
with  and  put  on  trial  for  either  offense.  People  v.  Stem, 
252. 

2.  TbIAL  by  JuBY MiSDEMEANOB. 

Defendant  is  not  entitled  to  trial  by  jury  where  offense 
is  a  misdemeanor.     Id. 
8.  FArLUBB  TO  Repay  Mabgin  by  Bbokbb  —  Penal  Code, 
Section  628. 

Where  money  is  deposited  with  a  broker  for  margins, 
which  when  deposited  loses  its  identity  as  the  money  of  the 
depositor,  and  which  it  is  proper  for  the  broker  to  place  in 
his  general  account  in  a  bank  or  with  another  broker  to  be 
used  the  same  as  he  uses  his  other  money  employed  in  his 
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business,  the  rigbt  of  the  depositor  to  the  spedfic  money 
is  lost,  and  he  cannot  claim  that  the  broker  has  received 
such  money  in  a  fiduciary  capacity,  and  said  broker  is  not 
guilty  of  larceny  under  section  628  of  the  Penal  Code. 
People  V.  Thomas,  338. 
4.  Penal  Code,  Section  528,  Subdivision  2 — City  Physi- 
cian Changing  fob  Fbee  Antitoxin. 

A  New  York  physician  is  guilty  of  larceny,  under  section 
628  of  the  Penal  Code,  where  he  administers  to  the  child 
of  fi  wonma,  knowing  that  she  was  able  to  pay  for  it,  anti- 
toxin delivered  to  him  free  of  charge  by  the  city,  but  only 
for  treatment  of  a  poor  patient  for  whom  payment  of  the 
same  would  be  a  hardship,  and  then  charges  the  mother 
for  the  antitoxin  and  accepts  payment  for  it  from  her. 
People  ex  rel.  Lacina  v.  Lavin,  378. 


MISDEMEANOR. 

Penal  Code,  Sec.  389 — Use  of  Carbonic  Acid  Qas  in 
Manufacture  of  Soda  Wateb  in  Tenement  House  not 
A  Misdembanob. 

The  fact  that  one  who  manufactufed  sode  water  in  the 
basement  of  a  tenement  house  used  carbonic  acid  gas  in  the 
process,  and  that  such  gas  is  a  "  compressed  gas,^'  will  not 
support  his  conviction  for  a  misdemeanor  in  violating  sec- 
tion 389  of  the  Penal  Code  as  it  stood  before  the  amend- 
ment of  1901,  chapter  486,  prohibiting,  among  other 
things,  the  manufacture  of  compressed  gases  or  of  any  ex- 
plosive articles  or  compounds,  where  there  is  no  evidence 
tiiat  the  carbonic  acid  gas  used  was  manufactured  on  the 
premises  and  none  to  show  that  soda  water  is  an  explosive 
or  its  manufacture  dangerous.  People  v.  Lichtman,  65 
App.  Div.,  reversed,  177. 
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Same. 

A  child  under  sixteen  convicted  of  petit  larceny  was 
properly  sentenced  by  the  recorder  of  New  York  to  the 
New  York  Catholic  Protectory  under  the  provisions  of 
section  713  of  the  Penal  Code.  People  ex  reL  Sanfillipo 
V.  N.  Y.  Cath.  Protectory,  113. 

See  Laeceny,  2. 

MOTION  TO  DISMISS  INDICTMENT. 

See  Indictment,  5,  6. 

MOTION  FOE  NEW  TRIAL. 
See  Homicide,  4. 


MURDER. 

Tbial — FoBMEE  Jeopabdy — Nifw  Trial. 

Where  the  court,  on  the  trial  of  defendant  for  murder, 
was  satisfied  that  one  of  the  jurors  was  si(^  and  unable  to 
perform  his  duty,  it  was  authorized  to  order  him  discharged 
and  to  then  or  subsequently  impanel  another  jury  to  try  the 
indictment,  and  a  plea  of  former  acquittal  or  conviction 
could  not  be  properly  interposed.    People  v.  Smith,  89. 

Evidence. 

Proof  of  finding  upon  the  premises  of  the  accused  the 
frame  of  a  revolver,  with  which  it  was  claimed  a  murder 
was  committed,  and  which  was  partially  covered  with  black 
grease  and  emitted  a  smell  of  burnt  powder  from  the  barrel, 
together  with  testimony  of  the  finding  of  the  center  pin 
and  of  several  cartridges  containing  bullets  similar  to  the 
one  extracted  from  the  head  of  deceased,  is  competent^  al- 
though the  cylinder  was  not  found  and  no  direct  proof  that 
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there  was  a  cylinder  in  the  frame  while  it  was  in  the  pos- 
session of  the  accused.    Id. 

3.  Same — Lay  Witness. 

The  court,  upon  the  cross-examination  of  a  witness  for 
the  prosecution  who  has  testified  to  acts  and  conversations 
of  the  accused  subsequent  to  the  homicide,  properly  ex- 
cluded evidence  as  to  whether  the  conduct  of  the  accused 
seemed  to  the  witness  to  be  natural  and  genuine  when  the 
opinion  called  for  is  not  restricted  to  any  particular  act  or 
acts  testified  to  by  him,  and  the  witness  is  not  shown  to 
possess  any  superior  knowledge  on  which  to  base  an  opinion. 
Id. 

4.  Same. 

The  testimony  of  a  nurse  as  to  the  appearance,  silence 
and  demeanor  of  a  wife  when  the  husband,  accused  of  shoot- 
ing her,  came  into  the  room  where  she  was,  as  well  as  a 
statement  concerning  her  subsequent  physical  condition  and 
temperature,  are  inadmissible  as  a  basis  from  which  to 
draw  conjectures  as  to  the  wife's  belief  in  the  guilt  of  the 
husband,  whose  innocence  she  had  declared,  where,  at  the 
time,  the  accused  neither  made  any  direct  admission  nor 
performed  any  act  which  could  be  regarded  as  an  admis- 
sion.   Id. 

5.  Same — Sii^encb  of  Accused. 

A  husband  accused  of  the  shooting  of  his  wife,  where 
there  is  no  proof  that  he  observed  these  things  is  not  re- 
quired to  interrogate  her  as  to  her  change  of  countenance, 
as  to  the  reason  why  she  withdrew  her  hand,  why  she  did 
not  speak  to  him,  or  look  at  him,  or  why  she  turned  her 
head,  nor  is  his  silence  at  the  time  such  an  acquiescence  in 
her  conduct  as  to  render  testimony  of  her  demeanor  ad- 
missible, where  she  had  persistently  declared  him  to  be  in- 
nocent, was  at  the  time  in  a  semi-conscious  and  partially 
paralyzed  condition,  and  he  had  been  cautioned  by  her  at- 
tendants to  maintain  silence  and  not  disturb  her.    Id. 
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6.  Same — ^Knowledge  of  Impulses  of  Deceased. 

It  was  error  for  the  court  to  permit  a  nurse,  who  attended 
a  wife  fatally  shot^  to  state  her  knowledge  of  the  impulses 
of  the  deceased  in  withdrawing  her  hand  from  her  accused 
husband,  when  such  knowledge  was  based  upon  the  looks  of 
deceased  and  what  she  subsequently  said,  with  no  proof 
as  to  what  that  statement  was.    Id. 

7.  Appeal — ^Revebsible  Ekrob. 

The  erroneous  admission  in  a  trial  for  homicide  of  evi- 
dence as  to  the  silence  of  the  accused  wjiile  in  the  presence 
of  the  deceased  before  her  death,  and  as  to  the  demeanor 
of  the  latter,  constitutes  reversible  error  where  the  testi- 
mony was  specially  called  to  the  attention  of  the  jury  in 
the  charge  of  the  court,  and  they  were  told  that  it  might  be 
considered  by  them  in  determining  the  defendant's  guilt  or 
innocence.     Id. 

8.  Same — Admissions. 

Statements  made  by  a  husband,  accused  of  killing  his 
wife,  to  a  witness,  that  although  the  latter  had  told  him 
that  his  wife  could  not  speak  before  her  death,  yet  the  witr 
ness  was  reported  in  a  newspaper  as  having  said  that  the 
deceased  told  her  that  the  husband  was  guilty,  do  not  con- 
stitute an  admission  by  the  accused  of  any  fact  material  to 
the  issue  and  are  inadmissible.    Id. 

9.  Same. 

Where  a  witness  was  improperly  permitted  to  testify  as 
an  expert  to  many  material  matters  when  he  was  obviously 
incompetent,  the  error  is  not  cured  by  striking  out  all  ex- 
cept such  portions  as  bear  on  specified  subjects,  where  it 
is  difficult  if  not  impossible  for  the  jury  to  determine  what 
was  stricken  out  and  what  remained ;  nor  is  the  error  cured 
by  an  offer  of  the  court  to  strike  out  the  entire  evidence  of 
the  witness  and  permit  him  to  be  recalled  when  the  proper 
foundation  is  laid.    Id. 
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10.  Dying  Declarations. 

The  fact  that  decedent  was  in  actual  danger  of  death  may 
be  established  by  her  declarations,  the  testimony  of  the  at- 
tending physicians  and  the  circumstances  showing  her  con- 
"^       dition,  and  that  it  was  realized  by  her.    Id. 

11.  Same. 

It  is  error  for  the  court  to  admit  proof  of  the  declarations 
of  the  decedent  relating  to  occurrences  forming  no  part  of 
the  res  gestae  and  which  took  place  hours  before  the  trag- 
edy.   Id. 

12.  First  Degbee — ^Evidence. 

Under  an  indictment  for  murder  in  the  first  degree  the 
prosecution  may  prove  facts  to  bring  the  case  within  any  of 
the  provisions  defining  the  crime.    People  v.  Sullivan,  180. 

13.  Same — ^Design  to  Effect  Death^  Question  for  Jury — 
Penal.  Oode^  Sec.  183. 

Where  upon  the  trial  of  an  indictment  charging  murder 
in  the  first  degree  only,  the  case  is  submitted  to  the  jury  on 
two  aspects ;  that  the  deceased  was  killed  with  a  deliberate 
and  premeditated  design  to  effect  his  death,  and  that  he 
was  killed  by  the  defendant  while  the  latter  was  engaged  in 
the  perpetration  of  a  felony,  or  an  attempt  to  commit  one, 
they  are  not  so  inconsistent  as  to  render  it  improper  to  sub- 
mit both  to  the  jury  for  determination  since  proof  either 
that  the  defendant  killed  the  deceased  with  a  deliberate  and 
premeditated  design  to  effect  his  death,  or  while  the  de- 
fendant was  engaged  in  the  commission  of  a  felony,  or  an 
attempt  to  commit  a  felony,  though  "  without  any  design  to 
effect  death,"  which  phrase  does  not  constitute  an  ab- 
sence of  intent  an  essential  ingredient  of  the  murder,  es- 
tablishes the  crime  charged,  and  the  only  issue  to  be  de- 
cided by  the  jury  is  whether  the  defendant  is  guilty  of  that 
crime  as  it  is  defined  by  the  statute  (Penal  Code,  sec.  183). 
Id. 
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14.  Same — Witnesses — Juby  May  Believe  Pabt  and  Re- 
ject Paet  of  Testimony. 

The  jury  may  find  that  defendant  who,  while  on  his  way 
to  commit  a  burglary,  exchanged  shots  with  and  killed  a 
police  officer,  fired  first,  although  an  associate  who  turned 
State  evidence  testified  that  defendant  told  him  to  the  con- 
trary, since  the  jury  could  accept  part  and  reject  part,  i.  e,, 
believe  that  the  defendant  shot  at  the  policeman  and  disbe- 
lieve his  statement  that  the  policeman  fired  first.     Id. 

15.  Same — ^Premeditation — ^Delibebation. 

One  who  plana  the  commission  of  a  burglary  and  arms 
himself,  with  the  intent  to  shoot  any  one  who  opposes  his 
design,  is  chargeable  with  such  deliberation  and  premedita- 
tion as  renders  him  guilty  of  murder  in  the  first  degree, 
where,  while  attempting  to  cqmmit  the  burglary,  he  en- 
counters and  shoots  a  police  officer.    Id. 

16.  Same — Overt  Act — ^Burglary. 

Persons  who  provide  themselves  with  suitable  tools  and 
go  to  a  building  with  the  intention  of  breaking  into  it,  but 
whose  design  is  frustrated  while  they  are  reconnoitering  or 
inspecting  the  premises,  commit  such  an  overt  act  as  con- 
stitutes an  attempt  to  commit  burglary.     Id. 

17.  Evidence. 

The  evidence  upon  a  trial  for  homicide  reviewed  and 
held  sufficient  to  support  a  verdict  convicting  defendants  of 
the  crime  of  murder  in  the  first  degree.  People  v.  Van 
Wormer,  359. 

18.  Co-Defendant  as  a  Witness  for  Prosecution. 

A  co-defendant,  jointly  indicted  with  other  defendants 
upon  trial  for  murder,  is  a  competent  witness  for  the  prose- 
cution against  them,  provided  he  himself  is  not  on  trial  at 
the  time,  notwithstanding  the  fact  that  the  indictment 
against  him  is  still  pending,  having  been  disposed  of  neither 
by  acquittal  or  nolle  prosequi  nor  by  conviction  or  plea  of 
guilty. 
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19.  Same — -EvrDENCB — Comparison  of  Shoes  with  Foot- 
PBiNTS — Not  a  Violation  of  N.  Y.  Const.,  Abt.  1,  Sec- 
tion 6. 

Where  the  shoes  of  defendants  were  taken  from  them  and 
placed  in  the  footmarks  leading  to  the  house  of  the  de- 
ceased made  in  newly  fallen  snow  on  the  night  of  the  mnr- 
der  by  the  persons  who  went  to  the  house,  and  the  shoes  cor- 
responded in  all  respects  with  the  footprints,  evidence  of 
this  fact  is  not  inadmissible  upon  the  ground  that  the  seiz- 
ure of  the  shoes  and  their  comparison  with  the  footprints 
compelled  the  defendants  to  be  witnesses  against  themselves 
and  was  a  violation  of  their  constitutional  safeguard. 
(Const  art.  1,  sec.  6.) 

20.  Evidence. 

The  evidence  upon  the  trial  of  an  indictment  for  mur- 
der examined  and  held  sufficient  to  warrant  a  verdict  con- 
victing the  defendant  of  the  crime  of  murder  in  the  first 
degree.    People  v.  Egnor,  388. 

21.  Insanity — ^When  Question  of  Fact. 

Where  a  person  charged  with  murder,  and  to  ordinary 
appearances  sane,  defends  upon  the  ground  that  he  was 
legally  irresponsible  at  the  time  because  yielding  to  an  un- 
governable impulse,  as  the  expression  of  a  form  of  epileptic 
disease,  the  determination  whether  such  was  the  fact  de- 
pends upon  the  inferences  to  be  drawn  from  the  evidence, 
and  must  be  made  by  the  jury  not  by  the  Court  of  Appeals. 
Id. 

22.  When  Sanity  Must  be  Pbovbd  Beyond  a  Eeasonablb 

Doupt. 

Where  the  defendant  has  given  evidence  tending  to  show 
that  at  the  time  he  committed  the  homicide  he  was  insane, 
the  prosecution  must  prove  his  sanity  at  that  time,  not  only 
by  a  preponderance  of  evidence,  but  his  sanity  must  be 
proved  beyond  a  reasonable  doubt,  and  a  charge  that  as  a 
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whole  instructs  the  jury  to  that  effect  does  not  present  re- 
versible error.    Id. 

23.  When  Admission  in  Evidence  ob  Ck>NFBssiON  is  not 

Ebeoneous. 

Reversible  error  cannot  be  predicated  upon  the  admis- 
sion in  evidence  of  a  confession  made  to  a  prison  keeper 
by  the  defendant,  who  while  confined  in  State  prison  killed 
an  official,  to  the  effect  that  he  had  killed  him,  where  the 
jurors  are  instructed  that  the  confession  should  be  disre- 
garded if  they  determined  that  it  was  involuntary.    Id. 

24.  New   Tbial   on   Newxy  Discovbkbix  Evidenob — Codh 

Oeim.  Pboo.^  Sec.  466,  Subd.  7. 

A  motion  for  a  new  trial  of  a  capital  case  on  the  ground 
of  newly  discovered  evidence  should  not  be  granted  unless 
the  proposed  evidence  would  raise  a  reasonable  presump- 
tion that  its  reception  would  have  changed  the  verdict  of 
the  jury,  or  that  on  a  new  trial  it  would  produce  a  differ^ 
ent  verdict.  People  v.  Sullivan,  270. 
26.  Same. 

Each  case  must  be  decided  upon  its  own  merits. 

26.  Same. 

New  proof,  tending  to  show  that  an  accomplice  of  the 
defendant,  the  principal  witness  for  the  prosecution,  had 
s]vorn  falsely  when  he  testified  that  he  had  never  been  con- 
victed of  a  felony,  held  insufficient  to  justify  a  new  trial. 
Id. 

27.  Same — Evidence  of  Tramps. 

New  evidence  of  two  men,  without  a  home,  without  any 
respectable  means  of  livelihood,  wanderers,  not  residents  of 
this  State,  associates  of  criminals,  frequenters  of  low  re- 
sorts, impeaching  the  accomplice's  statement  that  he  was 
with  the  defendant  at  the  place  of  and  almost  up  to  the 
moment  of  the  murder,  and  tending  to  show  that  the  de- 
fendant could  not  have  been  within  forty-five  miles  of  the  place 
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of  the  murder  when  it  was  committed,  rejected  as  fabri- 
.  cated.    Id. 

28.  MuRDBB. — ^Defense  of  Justifiable  Homicide — Tbiai^ — 

Chabge  to  Jury. 

Upon  the  trial  of  a  charge  of  murder  the  court  charged: 
"  To  establish  the  defense  of  justifiable  homicide  it  is  the 
duty  of  one  engaged  in  a  quarrel  to  avoid  an  attack  and 
not  become  the  aggressor  unless  other  means  are  unavail- 
able, and  if  you  find  that  the  defendant  in  this  case  having, 
on  the  afternoon  of  the  22d  of  October,  been  engaged  in 
a  quarrel  with  the  deceased,  and  desiring  to  continue  that 
quarrel  descended  from  the  house  of  Bernardino  Marotta 
to  the  street,  and  knew  that  the  deceased  was  on  the  street, 
and  with  the  intention  of  continuing  that  quarrel  and  for 
the  purpose  of  making  his  quarrel  effective  took  with  him 
a  dangerous  weapon,  and^  if  under  those  circumstances  the 
defendant  sought  out  the  deceased  in  the  public  street  and 
entered  upon  the  quarrel  which  had  been  interrupted,  even 
though  the  deceased,  under  such  circumstances,  merely 
drew  a  revolver  the  defendant  may  be  regarded  as  the  as- 
sailant and  the  wrongdoer,  and  his  action  in  stabbing  the 
deceased  is  not  justifiable  homicide.  Held,  no  error. 
( Vann,  J.,  dissenting,  oli  the  ground  that  the  "  dangerous 
weapon  "  was  but  a  pen-knife.)   People  v.  Filippelli,  242. 

29.  Same. 

The  strict  rule  as  stated  in  England  that  "  no  man  shall 
justify  the  killing  of  another  by  pretense  of  necessity  un- 
less he  were  himself  without  fault  in  bringing  that  neces- 
sity upon  himself  "  has  not  been  accepted  in  the  later  cases 
in  this  country.     Id. 

30.  Same — Self-Defense. 

If  one  takes  life,  though  in  defense  of  his  own  life,  in  a 
quarrel  which  he  himself  has  commenced  with  the  intent 
to  take  life  or  inflict  grievous  bodily  harm,  the  jeopardy 
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in  which  he  has  been  placed  by  the  act  of  his  antagonist 
constitutes  no  defense  whatever  but  he  is  guilty  of  murder. 
But  if  he  commenced  the  quarrel  with  no  intent  to  take 
life  or  inflict  grievous  bodily  harm,  then  he  is  not  ac- 
quitted of  all  responsibility  for  the  afiFray  which  arose  from 
his  act,  but  his  offense  is  reduced  from  murder"  to  man- 
slaughter.    Id. 

See  Appeal,  2,  6;  Attorney;  Certificate  of  Reason- 
able Doubt;  Evidence,  1,  2;  Homicide. 


NEW  TRIAL. 

Newly  Discovereb  Evidence. 

Newly  discovered  evidence  as  to  the  good  character  of 
the  defendant  is  not  sufficient  ground  for  granting  a  new 
trial.     People  v.  Walker,  318. 

See  Homicide,  4;  Murder,  1,  24,  26,  27. 


OPPRESSION. 

Penal  Code,  Section  556 — Police. 

Where  a  police  captain  accompanied  by  three  patrol- 
men enters  a  retail  cigar  and  tobacco  store  and  remain  in 
possession  all  one  day,  and  then  continuously  for  eleven 
days,  and  refused  to  go  out  on  demand  and  protest  of  the 
propreitor,  saying  that  they  were  officers,  and  by  their 
presence  gave  the  store  a  bad  name,  injuring  complainant's 
go6d  name  and  business,  the  acts  fully  make  out  the  crime 
of  oppression  under  section  556  of  the  Penal  Code.  Peo- 
ple V.  Summers,  321. 

The  suspicion  of  the  captain  that  the  floor  above  the 
cigair  store  was  occupied  by  a  club  of  men  for  gambling 
purposes  gave  no  right  to  the  police  to  enter  or  stay  in  com- 
plainant's store,     d. 
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3.  Same — N.  Y.  City  Charter,  Section  315. 

Section  315  of  the  charter  of  the  city  of  New  York  only 
authorizes  the  police  to  enter  and  inspect  licensed  places 
to  a  reasonable  extent,  but  they  have  no  such  right  in 
private  houses  and  places.  It  only  means  that  they  must 
observe  and  inspect  them  from  the  outside.     Id. 

PEBJURY. 

1.  Penal  Code,  Sec.  96. 

Section  96  of  the  Penal  Code  is  not  limited  in  its  opera- 
tion to  affidavitjB  and  oaths  /required  by  the  laws  of  the 
State  of  New  York,  but  extends  to  an  oath  or  affidavit  re- 
quired by  the  laws  of  a  sister  State  and  authorized  by  the 
laws  of  such  sister  State  to  be  taken  in  the  State  of  New 
York.    People  v.  Martin,  150. 

2.  Same — Indictment  Charging  Two  Persons  With  Per- 

jury, ETC. 

An  indictment  charging  two  persons  with  perjury,  which 
then  avens  that  one  of  them  was  actually  present,  aiding, 
counseling,  advising  and  procuring  the  said  acts,  oaths  and 
wilful  purposes  of  the  other,  does  not  allege  the  commis- 
sion of  two  offenses,  but  simply  the  commission  of  a  single 
offense  in  which  both  of  the  defendants  were  prinicpals. 
Id. 
8.  Information. 

An  information  which  shows  that  relator  had  sworn  to 
one  state  of  facts,  and  complainant  swore  that  he  thetreby 
swore  falsely,  and  there  were  no  supporting  witnesses  and 
no  suggestion  of  corroborating  circumstanced  does  not 
present  legal  evidence  justifying  the  magistrate  in  issuing 
a  warrant  for  perjury.  People  ex  rel.  Jacobs  v.  McGirr, 
173. 
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4.  Same. 

The  rule  that  prevails  in  cases  of  perjury,  where  pne 
oath  is  placed  against  another,  that  there  must  be  two 
witnesses  to  prove  the  charge,  or  in  case  only  one  witness 
is  produced  there  must  be  independent  corroborating  cir- 
cumstances, has  no  application  where  the  proof  of  the 
crime  is  necessarily  based  upon  circumstantial  evidence. 
People  V.  Doody,  69. 

5.  Same — ^Dbwial  of  Recollbotion. 

A  witness  who  swears  falsely,  wilfully  and  corruptly  to 
the  effect  that  he  does  not  remember  certain  material  facts 
involved  in  the  issue  on  trial,  when  it  is  shown  by  com- 
petent proof  that  he  did  remember  them,  is  properly  con- 
victed of  perjujry.    Id. 

6.  Same. 

The  previouj^  statements  and  admissions  of  one  on  trial 
for  perjury  in  falsely  swearing  that  he  did  not  remember 
material  facts  involved  in  an  issue  on  trial,  by  which  he 
accused  himself  and  others  of  conspiracy  and  the  commis- 
sion of  a  crime,  are  not  inadmissible  as  tending  to  prove 
the  commission  by  him  of  another  offense  when  the  flole 
purpose  of  such  testimony  is  to  establish  the  fact  that  he 
|did  remember  them ;  nor  are  indictments  against  his  con- 
federates based  upon  such  statements  inadmissible  since 
they  are  competent  as  to  the  probability  of  the  witness 
forgetting  events  which  produced  such  startling  results.  Id. 
Y.  Same — Defense  of  Loss  of  Memory. 

^  The  truth  or  falsehood  of  a  defense  that  at  the  time  he 
testified  he  did  not  remember,  the  defendant  wa<s  and  ha)d 
been  sufferingfrom  paresis  which  paralyzed  his  memory 
to  such  an  extent  that  he  could  not  be  held  responsible  for 
his  answers,  is  a  question  of  fact  for  the  jury,  and  its  de- 
termination against  him,  if  made  upon  sufficient  evidence, 
will  not  be  disturbed  upon  appeal.    Id. 
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8.    DiSTMCT  ATTaRNBY. 

In  the  trial  of  a  criminal  case  the  district  attorney  is 
entitled  to  discuss  before  the  jury  all  the  facts  and  circum- 
stances bearing  upon  the  issue  with  the  same  freedom  tbat 
is  to  be  awa^rded  to  counsel  in  any  case.    Id. 


PENAL  CODE. 

Sec.  96.  See  Pebjuby^  1. 

183.  See  Mukdbb^  13. 

283.  See  Rape,  1. 

322.  See  Tbjal,  10. 

343,  361.  See  Betting  and  Gamino^  1,  2,  8,  4. 

384h.  See  Constitution. 

389.  See  Misdemeanob^  1. 

397.  See  Board  of  Health. 

458.  See  Prize  Fight,  1. 

528.  See  Larceny,  3,  4. 

556.  See  Oppbession,  1,  2,  8. 

597.  598.  See  Bail. 


POOLSELUNG. 

Penal  Oodob,  Sec.  351. 

A  person  charged  with  poolselling,  bookmaking,  etc.,  is 
liable  to  be  punished  under  section  351  of  the  Penal  Code, 
and  his  liability  is  not  limited  to  a  suit  for  a  penalty  in  a 
civil  action  at  the  instance  of  the  complainant  or  th 
civil  action  at  the  inistance  of  the  complainant  or  the 
maker  of  the  bet  of  which  he  was  the  stakeholder.  People 
ex  rel.  Clifton  v.  De  Bragga,  12. 

Same. 

See  Betting  and  Gajiing. 
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POLICE. 

1.  Failure  to  Suppebss  Disordeely  House. 

It  is  not  error  for  the  court,  upon  the  trial  of  an  indict- 
ment charging  a  police  officer  with  wilfully  failing  to  ob- 
serve aud  inspect  a  house  of  ill-fame  within  his  precinct, 
to  refuse  to  charge,  "  The  defendant  might  have  the  strong- 
est moral  certainty  in  the  world  that  the  house  No.  148 
West  33d  street  was  a  house  of  prostitution,  yet  if  he  did 
not  know  of  somebody  who  can  swear  of  his  own  knowledge 
to  the  facts  of  which  the  defendant  was  morally  certain, 
the  defendant  had  no  right  to  make  an  arrest.  Such  an 
arrest  would  have  been  wanton  and  an  indefensible  act  of 
false  imprisonment."  Such  a  request  to  charge  eliminates 
the  element  of  the  defendant's  personal  knowledge  of  the 
character  of  the  house.    People  v.  Glennon,  213. 

(Affirming  16  N.  Y.  Grim.  Rep.  298;  see  People  v. 
Hete-lihy,  16  N.  Y.  Crim.  Rep.  235. 

2.  Same. 

As  the  defenjdant's  duty  in  the  premises  was  not  limited 
to  making  an  arrest,  the  court  properly  refused  to  charge 
that  "  the  defendant  would  not  have  been  juj8tified  in 
making  an  arrest,  based  upon  no  other  evidence  than  that 
of  the  reputation  of  the  house  No.  148  West  33d  street  as 
a  disorderly  house,  house  of  ill-fame,  or  house  of  pirostitu- 
tion,  nor  upon  eviidence  insufficient  in  law  to  secure  a  con- 
viction, should  he  have  made  such  an  arreist,"  especially 
where  the  jury  had  previously  been  instructed  that  the 
defendant  could  not  be  convicted  unless  he  had  evidence 
regarding  the  character  of  the  house.    Id. 

3.  Penal  Code^  Sec.  117. 

A  police  officer  who  ^as  personal  knowledge  of  the  ex- 
istence of  a  house  of  prostitution  is  bound  to  observe  and 
inspect  the  house  and  to  repress  and  restrain  all  unlawful 
conduct  or  practice  therein,  and  arrest  the  pennon  main- 
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taining  it  whether  he  knew  of  anybody  else  could  swear 
to  the  fact  or  not,  and  a  f ailuire  to  do  so  makes  him  guilty 
of  a  misdemeanor  under  section  117  of  the  Penal  Code.  Id. 
4.  Same — Presumption  of  Innocence. 

Where  the  court  charges  that  the  presumption  of  in- 
nocence "  renders  it  unnecessary  for  the  defendant  to  tes- 
tify as  a  wittness  to  his  innocence,"  and  that  "  to  overthirow 
this  presumption  of  innocence  there  must  be  legal  evidence 
of  guilt  carrying  home  to  the  mind  of  every  juror  a  degree 
of  conviction  short  only  of  absolute  certainty,"  it  is  not 
improper  for  the  court  to  refuse  to  fuirther  charge  that 
"  this  presumption  of  innocence  is  legal  proof  or  evidence." 
Id. 

PRIZE  FIGHT. 

1.  Evidence — Penal  Code,  Sec.  458. 

Evidence  that  two  individual^  had  a  physical  contest 
with  fists,  where  each  spectator  contributed  a  dollar  and 
that  it  continued  ten  or  fifteen  minutes  with  intervals  of 
rest,  and  that  one  of  the  men  was  knockeld  down  once  or 
twice,  was  sufficient  to  establish  that  it  was  a  "\ring  prize 
fight,"  in  violation  of  section  458  of  the  Penal  Code,  al- 
though the  fighting  space  was  not  marked  off  by  ropes  and 
the  evidence  did  not  jshow  what  rules  were  in  vogue.  Peo- 
ple V.  Finucan,  254. 

2.  Aiding  and  Abetting  Prize  Fight — Code  Cbim.  Peoc.^ 

Sec.  399. 

Where  the  owner  of  a  bam  rents  it  for  the  purpose  of 
holding  a  "  smoker,"  with  the  "  privilege  of  a  boxing  con- 
test," and  the  tickets  were  on  sale  in  his  bar  room  and  he 
avoided  going  into  the  building  during  the  iday,  it  tends 
to  ccfrroborate  the  evidence  as  to  the  letting  of  the  premises 
furnished  by  one  of  the  contestants  as  required  by  section 
399,  Code  Criminal  Procedure. 


Digitized  by 


GoogI( 


608  IWDBX. 

RAPE. 

Evidence — Ookbobobation  of  OoMPLAUfANT — ^Pbnai*  Oodb 
Sec.  283. 

Where  upon  the  trial  of  an  indictment  for  rape  in  the 
second  degree  complainant  gave  the  only  direct  evidenoe  as 
to  the  commission  of  the  crime,  and  the  prosecution  called 
four  witnesses,  one  who  testified  that  complainant  was 
pregnant  and  the  others  that  she  had  been  seen  in  defend- 
ant's company  and  had  gone  to  the  place  where  oomplainr 
ant  testified  the  crime  was  committed,  it  failis  to  furnish 
the  corroborative  testimony  required  by  section  283  of  the 
Penal  Cd)de,  as  the  material  fact  to  be  proved  and  as  to 
which  corroboration  of  complaint  is  required,  is  the  al- 
leged sexual  intercourse.    People  v.  Haischer,  287. 

EECEIVING  STOLEN  GOODS. 

1.  Evidence — ^Pboof  of  Like  TEANaACTioNS  Pboximate  in 
Time. 

Defendant,  a  licensed  pawnbroker,  was  indicted  for  re- 
ceiving stolen  goods  from  one  Hess,  who  stole  the  goods. 
Hess  testified  that  defejidant,  some  months  before  buying 
the  goods  in  question  and  at  the  time  of  selling  other  stuff, 
agreed  to  buy  "  anything  that  comes  along  no  matter  what 
it  is,"  and  they  had  an  understanding  that  if  at  any  time 
there  was  anybody  in  the  pawn  shop  that  "  looked  suspic- 
ious "  Hess  was  to  say  that  "  these  were  clothes  from  the 
cleaners,  let  me  have  a  dollar  and  a  half."  After  Hess  had, 
without  objection,  testified  to  selling  stolen  property  to  de- 
fendant on  several  occasions  prior  to  and  including  the  date 
charged,  the  People,  over  defendant's  objection,  were  al- 
lowed to  show  that  at  different  times  within  about  three 
weeks  thereafter,  Hess  sold  stolen  goods  to  the  defendant, 
and  that  on  one  occasion  when  Hess  claimed  to  have  seen  a 
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detective  he  had  gone  through  the  form  agreed  upon  be- 

f^^ifPUjr  tween  him  and  defendant  in  the  event  of  such  a  contin- 

gency.    Held,  that  the  evidence  was  competent,  as  it  was 
sufficiently  proximate  in  time  and  tended  to  show  guilty 
knowledge  on  the  part  of  the  defendant.    People  v.  Weisen- 
berger,  1. 
2.  Same. 

Held,  further,  that  the  guilt  of  the  defendant  was  so 
clearly  and  satisfactorily  ^established  that  the  reception  of 
this  evidence,  even  if  incompetent,  did  not  require  a  re^ 
versa!  of  the  conviction. 
8.  Trial — ^Request  to  Chabgb  as  to  Testimony  of  Pabticu- 
■'■'  ''^r''-  XAR  Witness. 

The  court  is  not  required  to  analyze  and  separate  the 
evidence  and  say  to  the  jury  that  unless  they  believed  the 
testimony  of  a  certain  witness  or  witnesses  they  must  ren- 
der a  verdict  in  a  particular  way. 
4.  Evidence  of  Defendant's  Receiving  Goods  Stolen  by 
Same  Thieves  from  Another  Owner — Admissible  to 
Show  Guii-ty  Knowledge. 

Upon  the  trial  of  a  defendant  indicted  for  the  crime  of 
feloniously  receiving  stolen  property,  known  to  him  to 
have  been  stolen,  evidence  that  the  defendant  had  received 
property  stolen  by  the  same  thieves  from  a  different  owner 
is  admissible  to  establish  the  guilty  knowledge  of  the  de- 
fendant in  receiving  the  property  charged  in  the  indictment 
to  have  been' stolen.    People  v.  Doty,  366. 

SODOMY. 
See  Trial,  12. 

STATUTE  OF  LIMITATIONS. 
See  Bail.  ^ 
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TRIAL. 


1.  Bemarks  of  District  Attobnet  at  Opening. 

Where  the  record  does  not  contain  the  opening  of  the 
district  attorney  and  all  that  is  before  the  appellate  court 
are  the  objections  of  defendant  and  remarks  of  the  court, 
this  court  cannot  find  that  the  defendant  was  prejudiced  in 
the  minds  of  the  jury  by  the  opening.  People  v.  Lonnis, 
131. 

2.  BuBGLABY — Evidence,  Confession   Involving  Anotheb 

BUBGLABY. 

Upon  the  trial  of  indictment  charging  the  defendant  with 
burglarizing  the  house  of  one  S,  it  appeared  that,  about  the 
same  time,  he  burglarized  the  house  of  one  L;  that  a  search 
warrant  was  issued,  which  resulted  in  the  discovery  of  a 
portion  of  the  property  taken,  a  part  of  it  from  each  of  the 
houses,  and  that  the  defendant,  with  knowledge  of  the  ser- 
vice of  the  search  warrant  and  the  finding  of  the  property, 
made  a  complete  disclosure  of  his  participation  in  both 
burglaries  to  a  witness  sworn  on  the  trial,  and  asked  for  the 
advice  and  assistance  of  such  witness  based  on  the  confes- 
sion as  a  whola  Held,  that  the  fact  that,  in  testifying  to 
the  confession  so  made  by  the  defendant,  the  witness  testi- 
fied as  to  what  the  defendant  said  in  respect  to  his  partici- 
pation in  the  burglary  of  the  L  house  did  n^t  require  a  re- 
versal of  the  judgment.    Id. 

3.  Waiver  if  Objection   that  Accused  Was  Not  First 

Questioned. 

The  act  of  calling  the  defendant,  subsequently,  to  con- 
tradict the  testimony  given  by  such  witness  as  to  the  alleged 
confession,  operated  as  a  waiver  if  any  objection  to  the 
testimony  of  such  witness  based  upon  the  ground  that  he 
was  interrogated  in  regard  to  the  alleged  confession  before 
the  defendant  was  questioned  -concerning  the  same.    Id. 
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Pboof  That  Otheb  Abticles  Webe  Taken. 

Held,  that  evidence  was  admissible  that  articles  were 
taken  from  the  S  house,  in  addition  to  those  specified  in  the 
indictment,  at  the  time  and  as  part  of  the  transaction  on 
which  the  indictment  was  found,  and  also  that  such  articles 
were  found  in  the  possession  of  the  defendant.    Id. 

Cboss-Examination  of  Witness  fob  the  People  Undeb 
Indictment  fob  Same  Cbime. 

A  person  who  was  under  indictment  for  the  same  crime 
as  that  for  which  defendant  was  indicted,  and  also  under  in- 
dictment for  concealing  the  stolen  property,  testified  on  be- 
half of  the  People  to  the  burglarizing  of  the  S  house.  Held, 
that  the  fact  that  on  his  cross-examination  when  interro- 
gated concerning  the  removal  of  the  goods  from  the  place 
where  they  had  been-  stored  after  the  theft,  he  declined,  on 
the  ground  that  it  would  tend  to  incriminate  him  to  answer 
questions  relating  to  his  personal  connection  with  such  re- 
moval, and  that  the  court  sustained  his  refusal,  did  not  con- 
stitute reversible  error.    Id. 

Witness. 

It  is  not  error  to  allow  a  witness  to  testify,  in  explana- 
tion of  the  fact  that  in  a  previous  trial  of  the  case  she  swore 
directly  opposite  to  the  testimony  given  by  her  on  the 
present  trial,  that  she  did  so  at  the  request  of  the  defendant 
and  because  of  fear  of  personal  injury  if  she  did  not  testify 
as  he  desired.    Id. 

Testimony  of  Deceased  Witness  may  be  Read  at  Second 
Tbial — Code  Civil  Peoc.^  Sec.  830. 

While  there  is  no  express  provision  of  the  Code  of  Crimi- 
nal Procedure  authorizing  the  reading  on  a  second  trial  of 
the  testimony  of  a  deceased  witness  sworn  at  the  first  trial 
of  a  criminal  action,  section  830  of  the  Code  of  Civil  Pro- 
cedure, authorizing  the  reading  of  such  testimony  taken  at 
the  former  trial  of  an  action,  is  also  applicable  to  a  criminal 
action,  since  the  word  "  action,"  as  defined  in  section  3333 
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of  the  Code  of  Civil  Procedure,  refers  to  both  civil  and 
criminal  actions.    People  v.  Elliott^  30. 

8.  Cobb  C&im.  Pboc,  Sec.  8,  Subd.  3. 

The  right  of  the  accused  to  be  confronted  with,  the  witr 
nesses  against  him  in  the  presence  of  the  court,  provided 
for  in  subdivision  3  of  section  8  of  the  Code  of  Criminal 
Procedure,  which  is  merely  a  reenactment  of  section  14  of 
the  Bill  of  Rights,  is  not  violated  by  the  reading  of  such 
testimony  on  the  second  trial,  where  only  such  testimony 
is  read  as  was  taken  on  the  first  trial  in  the  presence  of  the 
accused,  represented  by  coimsel  exercising  the  full  ri^t  of 
crossrexamination,  and,  therefore,  the  accused  has  been 
once  confronted  by  the  witness  against  him  in  the  presence 
of  the  court. 

9.  JuBY — Challenge  fob  Bias — Code  Cbim.  Pboc.^  Sec. 

376. 

Where  a  juror  has  from  reading  newspapers  and  from 
discussions  which  he  had  heard  formed  an  opinion  of  the 
guilt  or  innocence  of  the  prisoner,  which  it  would  take 
strong  evidence  to  remove,  he  should  be  excluded  under 
challenge  for  bias  unless  he  is  able  to  state  under  oath  not 
only  that  he  could  render  an  impartial  verdict  according 
to  the  evidence,  bvi  also  that  such  opinion  or  impression 
would  not  influence  his  verdict.    People  v.  Miller,  263. 

10.  Code  Cbim.  Peoc,  Secs.  148,  149 — ^Tnfoemation  as  to 

DisoBDEBLY  HousB — ^Penaj.  Cobe,  Sec.  322. 

An  information  charged,  in  general  phrase,  that  defend- 
ant, in  the  city  of  Elmira,  had  violated  section  322  of  the 
Penal  Code,  in  that  she  did  unlawfully  keep  and  maintain 
a  disorderly  and  common  bawdy  house  and  house  of  prosti- 
tution. It  then  stated  the  grounds  of  deponent's  knowledge 
to  be  that  he  with  another  on  May  27,  1901,  about  10.46, 
entered  the  "place"  of  defendant;  that  the  door  was 
opened  by  the  proprietor  herself;  that  two  girls  came  to  the 
room  where  they  sat  and  asked  them  to  go  upstairs  with 
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them  to  their  rooms  for  the  purpose  of  unlawful  sexual  in- 
tercourse^ and  that  the  girls  acted  in  a  lewd  manner.  Held^ 
that  the  information  was  insufficient  to  confer  jurisdiction 
upon  the  magistrate,  as  the  character  of  "  the  place  "  wa3 
not  stated,  nor  that  defendant  knew  that  the  girls  were 
present  in  the  room  acting  as  stated  in  the  information^ 
and  made  no  objection,  nor  was  it  alleged  that  the  girls  had 
any  rooms  or  that  they  were  members  of  defendant's  family 
or  inmates  of  her  house  or  that  she  had  any  control  over 
them. 

11.  Evidence — Proof  of  Prior  Commission  of  Like  Crime 
AT  Same  Place  by  Use  of  Same  Means. 

Where,  upon  the  trial  of  a  charge  of  robbery  committed 
by  throwing  snuff  in  the  victim's  eyes,  the  defense  was  an 
alibi,  proof  that  three  weeks  prior  to  the  commission  of  the 
offense  defendant  committed  another  robbery  at  the  same 
place  upon  another  person  by  the  use  of  the  same  means  is 
admissible.    People  v.  Komano,  385. 

12.  Same. 

Jury  may  believe  part  and  reject  part  of  testimony. 
People  V.  Sullivan,  180. 

13.  Evidence  as  to  Good  Character  on  Trial,  for  Sodomy. 

The  error  made  in  excluding  corroborative  testimony 
offered  by  one  charged  with  sodomy  as  to  his  good  character 
after  he  had  denied  the  commission  of  the  crime  is  not 
cured  by  the  concession  of  the  district  attorney  made  after 
he  ascertained  that  it  was  an  error,  that  "the  witnesses- 
offered  by  the  defense  as  to  good  character  would  testify 
that  the  general  reputation  of  the  defendant  is  good." 
People  V.  Bahr,  17. 
See  Certificate  of  Reason abi^e  Doitbt^  !>  2 ;  Evidence,  3 } 
Extradition,  5  ;  Grand  Jury  ;  Larceny,  2 ;  Mitrdbr,  1 ; 
28 ;  Receiving  Stolen  Goods,  3. 
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UNDERTAKING. 

See  Bail. 

VAGRANCY. 

1.  In  Manhattan  and  the  Bronx — Gbbatbb  New  York 

Charter,  Secs.  707-710,  712,  as  Amended  Laws  1901, 
Ch.  466. 

Sections  707,710  of  the  Greater  New  York  Charter,  as 
amended  by  Laws  1901,  ch.  466,  provides  that  vagrants  in 
the  boroughs  of  Manhattan  and  the  Bronx  shall  be  sen- 
tenced to  Blackwell's  Island  for  a  term  of  six  months,  and 
that  he  shall  be  discharged  in  five  days  if  it  is  a  first  oflfense 
or  in  twenty  days  if  a  second,  and  if  previously  convicted 
two  or  more  times  that  he  shall  be  discharged  "  at  the  ex- 
piration of  a  period  equal  to  twice  the  time  of  his  detention 
under  the  last  previous  commitment,  but  not  in  any  event 
exceeding  the  period  fixed  by  the  warrant  of  commitment. 
Ileld  constitutional.     People  ex  relo  Abrams  v.  Fox,  143. 

2.  Same. 

The  sections  are  not  made  unconstitutional  by  the  pro- 
visions that  the  prisoner  may,  if  he  so  desires,  obtain  a 
hearing  before  a  magistrate  upon  the  question  whether  he 
has  been  previously  convicted,  and  also  that  no  prisoner 
committed  upon  conviction  of  vagrancy  shall  be  discharged 
before  the  period  fixed  by  the  warrant  of  commitment 
without  the  written  consent  of  the  magistrate  who  com- 
mitted him.     Id. 

WITNESS. 
See  Gambling,  2 ;  Triax,  5,  6,  7. 
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(to  volume  XVII.   N.   Y.   CRIM.   REF.) 


APPEAL. 


1.  Power  conferred  in  Court  of  Appeals  in  capital  cases 
not  called  into  exercise  by  appearance  of  some  error 
where  no  exception  pointed  out  and  cannot  be  seen  to 
to  have  affected  the  substantial  rights  of  accusers. 
People  V.  Ennis,  528. 

2.  Brief  of  counsel  should  contain  a  full  statement  of 
facts.      People  v.  White,  538. 

ATTEMPT  TO  COMMIT  CRIME. 

1.  Where  it  appeared  that  whatever  was  done  in  the 
way  of  removing  or  taking  certain  indictments  from  the 
files  was  not  under  the  counsel  or  inducement  of  defend- 
ant  but  by  direction  of  the  district  attorney  for  the  pur- 
pose of  entrapping  defendant,  held,  that  defendant  was 
not  a  principal  under  Penal  Code  Sec.  29.  People  v. 
Mills,  466 

2.  But  proof  of  solicitation  by  defendant  of  a  direction 
to  so  remove  indictment  would  sustain  a  verdict  under 
Penal  Code  Sec.  34.  Id. 

CITY  CONTRACT. 
See  Municipal  Officer. 
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CODE  CRIMINAL  PROCEDURE. 
Section  399,  See  Evidence  5. 
Section  542,  See  Trial  6. 

CONFESSION. 

Voluntary  statements  made  to  coroner  by  defendant 
while  under  influence  of  drugs,  admissible  in  evidence 
upon  his  trial.      People  v.  Kent,  461. 

CONSOLIDATION  ACT.     Section  1458. 

New  York  City  magistrates  have  jurisdiction  under, 
to  try  party  accused  of  disorderly  conduct.  People  ex 
rel  Smith  v.  Van  De  Carr,  455. 

CONSTITUTIONAL  LAW. 

1.  Admission  in  evidence,  on  trial  of  charge  of  policy 
playing,  of  private  papers  and  property  belonging  to 
defendant,  alleged  to  have  been  unlawfully  seized  by 
police  officers  and  introduced  by  the  prosecution  for  the 
purpose  of  establishing  his  handwriting  on  policy  slips, 
etc.,  does  not  compel  him  to  become  a  witness  against 
himself  in  violation  of  Sec.  6,  article  i,  of  the  constitu- 
tion of  the  State  of  New  York.      People  v.  Adams,    558. 

2.  Articles  4  and  5  of  the  amendments  to  the  constitution 
of  the  United  States  relating  to  personal  rights  do  not 
apply  to  actions  in  the  Courts  of  N.  Y.  Id. 

3.  Special  jury  law  (L.  1896,  Ch.  378),  constitutional. 
Pecple  V.  Conklin,  414. 

4.  Section  344a  Penal  Code  constitutional.  People  v. 
Adams,  443. 
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DISTURBING  PUBLIC  PEACE. 

The  question  whether  public  peace  was  disturbed  by 
riolious  meeting  a  question  oi  tact  for  the  jury.  People 
V.  Wallace,  432. 

EVIDENCE. 

1.  Confession  to  officer  in  charge  of  prisoner,  not  ex- 
cluded simply  bacause. procured  by  deception,  if  volun- 
tarily made.      People  v.  White,  538. 

2.  Voluntary  confessions  made  separately  to  three  fellow 
prisoners  held  competent,  the  credibility  of  the  witness 
being  for  the  jury,  Id. 

3.  The  Court  on  the  trial  of  a  criminal  case  will  not  take 
notice  of  the  manner  in  which  witnesses  have  possessed 
themselves  of  private  papers  or  other  articles  of  person- 
al property  which  are  material  and  properly  offered  in 
evidence.     People  v.  Adams,  558. 

4.  Reputation  of  unchastity  of  a  paramour  of  one  ac- 
cused of  wife  murder  inadmissible.  People  v.  Mont- 
gomery, 503. 

5.  Error  in  reception  cannot  be  overlooked  as  technical 
or  unsubstantial  under  powers  conferred  by  Sec.  542, 
Code  Crim.  Pro.  Id . 

6.  Threats  made  by  defendant  are  competent  to  show 
the  state  of  his  mind  and  are  of  special  importance  when 
accused  claims  that  the  homicide  was  excusable  or  justi- 
fiable, but  should  be  considered  with  caution.  People 
V.  Gaimari,  490. 

7.  Evidence  of  specific  acts  of  violence  by  deceased 
towards  defendant's  wife,  especially  when  it  does  not 
appear  that  defendant  had  heard  it — admissible.      Id. 

See  Gambling,  Murder. 
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GAMBLING. 

1.  The  refusal  of  trial  court  to  allow  evidence  as  to  the 
non-existence  of  search  warrant  at  time  of  removal  of 
gambling  apparatus  from  officer  of  defendant,  no  error. 
People  V.  Adams,  558. 

2.  It  is  not  necessary  in  order  to  convict  of  the  crime  of 
pool  selling  that  the  entire  contribution  of  various 
betters  were  divided  among  the  winners.  People  v. 
McCue,  534. 

3.  The  fact  that  horse  races  were  actually  taking  place 
at  the  date  and  place  named  is  sufficiently  proved  by 
representations  to  that  effect  in  the  printed  score  cards 
furnished  the  patrons  in  the  pool  room.     Id. 

4.  Active  managers  of  pool  rooms  cannot  escape  respon- 
sibility by  failing  to  make  any  effort  to  find  out  the 
purpose  of  the  gathering  in  the  pool  room.     Id. 

5.  Indictments  stating  that  defendants  on  a  given  day 
feloniously  outside  the  race  course  authorized  by  law  did 
engage  **in  pool  selling  and  selling  pools  upon  the  result 
of  a  trial  and  contest  of  speed  and  power  of  endurance 
of  horses  "  held  sufficient.      People  v.  Corbalis,  469. 

6.  Where  there  was  evidence  that  pools  were  sold  on  the 
premises  July  26th,  and  that  defendant  was  present  on 
24th,  25th  and  28th  with  failure  of  proof  as  to  sales  of 
pools  on  those  days — it  is  reversable  errcr  for  the  Court 
to  charge  that  the  jury  might  determine  whether  defend- 
ant aided,  abetted  and  assisted  in  the  sales  on  the  26th, 
etc.      People  v.  Shannon,  532. 

7.  It  was  also  revisable  error  for  the  Court  to  refuse  to 
charge  that  unless  the  jury  found  that  the  defendant 
was  engaged  in  pool  selling  July  26th,  they  should  not 
find  him  guilty.      Id. 

8.  An    indictment    which    charges    that    defendants    did 
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**  engage  aid,  assist  and  abet  in  pool  selling  and  selling 
pools"  is  not  void  for  duplicity.  People  v.  Corbalis,  469. 
Sec.  344a  Penal  Code  held  constitutional  and  two 
elements  constitute  the  crime,  possession  by  defendant 
of  forbidden  writing  and  knowledge  of  the  fact  that 
writing  is  in  his  possession.     People  v.  Adams,  443. 

See  Evidence. 

GREATER  NEW  YORK  CHARTER.     Sec.    1533. 
See  Municipal  Officer. 

INDICTMENT 
See  Pool  Selling. 

INSANITY. 
See  Trial. 

JURY. 

Knowledge  or  ignorance  of  a  juror  concerning  questions 
of  law  is  not  a  proper  subject  of  inquiry  upon  the  trial  of 
a  challenge  for  cause.     People  v.  Conklin,  414. 

LARCENY. 

Crime  of  larceny  is  established  by  proof  that  defend- 
ant obtained  possession  of  the  property  by  some  trick, 
fraudulent  device  or  artifice,  with  the  intention  of  appro- 
priating to  his  own  use  or  that  of  another.  People  v. 
Walker,  436. 
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MUNICIPAL  OFFICER. 

An  alderman  who  was  a  mere  stockholder  in  a  truck- 
ing company  which  made  a  contract  with  the  City  was 
not  an  interested  party  within  the  purview  of  Sec.  1533 
cf  the  Greater  New  York  Charter,  prior  to  its  amend- 
ment by  Laws  1900,  Ch.  466;  so  as  to  make  him  guilty 
of  a  misdemeanor  for  signing  said  contiact.  People  ex 
rel.  Gaffney  v.  Mayer,  479. 

MURDER. 

1.  Sufficiency  of  evidence,  where  defendant  claims  that 
deceased  was  killed  while  he  was  endeavoring  to  take 
a  revolver  away  from  her.     People  v.  Gaimari,  490. 

2.  Where  defence  was  insanity.  People  v.  Tobin.  517, 
People  V.  Ennis,  528. 

3.  Evidence  upon  trial  for,  reviewed.  People  v.  White, 
538.     People  V.  Conklin,  414. 

PENAL  CODE. 
Section  675,  See  People  v.  Wallace,  432. 
Section  344a,  See  People  v.  Adams,  443. 

POOL  SELLING. 
See  Gambling. 

TRIAL. 

I.  The  Court  is  justified  in  denying  a    motion  for  a  com- 

mission to  examine  defendant  charged  with  murder  as 
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to  his  sanity,  where  no  evidence  is  presented  to  contro- 
vert a  previous  report  of  medical  experts  appointed  at 
request  of  defendant's  attorney,  except  the  affidavits  of 
his  counsel,  consisting  mainly  of  their  own  opinions. 
People  V.  Tobin,  517. 

2.  The  Court  is  not  bound  to  charge  in  the  language  of 
counsel  provided  the  substance  of  the  request  was  fairly 
covered  in  ^he  body  of  the  charge.     Id. 

3.  Failure  of  Court  to  direct  jury  to  disregard  theory  of 
prosecution  wholly  unsupported  by  evidence,  constituted 
reversible  error.     People  v.  Montgomery,  503. 

4.  Sufficiency  of  evidence  corroborating  accomplice  is 
a  question  -cf  fact  for  the  jury.  Absence  of  such 
evidence  presents  questions  cf  law  for  the  Court. 
People  V.  OTarrell.  409. 

5.  Testimony  of  two  accomplices  must  be  corroborated, 
and  does  not  remove  the  case  from  effect  of  Sec.  399 
Code  Crim.  Pro.  Id. 

6.  Dying  declarations  of  deceased,  that  her  husband 
shot  her,  when  admissible  in  regard  to  cause  of  death 
and  author  of  crime.      People  v.  Conklin,  414. 

7.  Where  nothing  is  said  in  the  opening  address  of  the 
prosecuting  officer  which  exceeds  the  proper  limit  of 
advocacy  no  question  of  law  is  presenied  for  review  by 
Court  of  Appeals.      People  v.  Conklin,  414 

8.  Ruling  by  Court  that  questions  by  jurors  must  be 
through  the  foreman  is  reasonable  and  refusal  by  Court 
late  at  night  to  hear  counsel  wheu  jury  had  come  in 
for  further  instructions,  where  every  aspect  of  case  had 
been  already  covered  by  the  charge,  held  no  reversible 
error.      Id. 

9.  Exclusion  of  testimony  tending  to  prove  that  three 
years  prior  to  the  homicide  a  pistol  had  been  in  the 
hands  of  deceased  and  that  she  then  stated  she  intended 
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to  commit  suicide,    while   erroneous,    held    under     the 
circumstances  not  material.      Id. 

10.  Prosecution  may  not  put  in  issue  character  of  accused 
unless  he  first  opens  that  line  of  inquiry.  People  v. 
Slawson,  427. 

11.  A  charge  that  **character  is  always  in  issue  when 
a  man  is  upon  trial  for  criminal  offense,  "  error.     Id. 

See  Jury,  Evidence. 

WARRANT  OF  COMMITMENT 

Describing  offense  as  **  disorderly  conduct  tending  to 
a  breach  of  the  peace  "  sufficient  in  warrant  of  commit- 
ment by  New  York  City  Magistrate.  People  ex  rel 
Smith  V.  Van  De  Carr,  455.  I 


WRIT  OF  PROHIBITION. 

Witness  cannot  restrain  proceedings  by.      People  ex 
rel.  Fleming  v.  Mayer,  479. 
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